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OASES 

ARGUED  AKD  DETERMINED 

IN  THE 

AT  ATLANTA, 

JA-NU^RY  TERM,  1871. 


Pkesent— 0.  A.  LOCHRANE,  Chief  Justice. 

H.  K.  McCAY,         \j..noE8 
HIRAM  WARNER,  /  ^^^^^s. 


Stonewall  Jackson  Loan  and  Building  Association, 
plaintif}'  in  error,  vs.  James  A.  McGrudeb,  d  al.,  defen- 
dant in  error. 

1.  The  Act  of  1869,  declaring  the  dignity  of  mechanics*  and  laborers' 
liens,  and  providing  a  summary  moda  for  their  enforcement,  is  not  re- 
troactive so  as  to  give  them  a  preference  over  a  specific  lien  by  mort- 
gage, made  by  the  debtor,  before  the  passage  of  the  Act. 

2.  The  lien  of  mechanics  and  laborers  is  a  general  one  on  all  the  pro- 
perty of  the  employers,  and  is  to  be  enforced,  as  steamboat  liens,  so 
far  as  the  steamboat  lien  law  is  applicable  to  the  circumstances ;  and 
no  specific  property  need  be  described  in  the  affidavit  or  warrant. 

3.  These  liens  are  of  the  same  dignity  as  other  liens  of  the  class  for 
which  summary  remedies  are  provided,  and  they  are  superior  to  all 
other  liens,  even  of  prior  date,  vesting  since  the  passage  of  the  Act  of 
1869. 

Liens.    Before  Judge  QiBSON.    Richmond  Superior  Court.. 
June  Term,  1870. 
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Stonewall  Jackson  Association  vs.  McGruder. 

On  the  15th  of  February,  1868,  the  Stonewall  Jackson 
Loan  and  Building  Association  took  a  mortgage  upon  certain 
property.  They  foreclosed  it,  had  the  property  levied  on  in 
1869,  and  the  sheriff  sold  tiie  property  and  brought  the 
money  into  Court. 

Various  Ji.  fas.  against  the  mortgagors  came  into  Court  to 
claim  this  money.  They  were  all  in  favor  of  laborers  and 
mechanics,  and  sued  out  under  the  steamboat  lien  law,  in 
March,  1869.  Counsel  for  the  Association  moved  to  quash 
these  Ji.  fas.,  because  the  proceedings  did  not  show  that  mort- 
gagors had  employed  plaintiffs  in  fi.  fas.,  and  that  these 
debts  arose  during  and  by  reason  of  such  employment;  be- 
cause the  affidavits  did  not  specify  the  property  on  which 
lien  was  claimed ;  because  executions  did  not  issue  at  once, 
on  filing  affidavits,  but  many  days  after.  The  Court  refused 
to  quash  the  fi,  fas.,  and  held  that  they  would  take  the 
money  from  said  mortgagee.     This  is  assigned  as  error. 

McLaws  &  Ganahl,  for  plaintiff  in  error.  Mortgage 
being  oldest,  its  lien  is  best:  Constitution  of  1868;  sec.  30,  of 
Art.  I.;  Act  March  19th,  1869.  Statutes  not  retroactive: 
Dwarris  on  Statutes,  540;  1  Ad.  and  E.,  338 ;  B.  Code,  sees. 
2,  6,  8;  1  Kelly,  173;  15  Ga.  R.,  496;  28th,  601;  34th, 
386 ;  40th,  562,  576.  If  retroactive,  unconstitutional :  Con- 
stitution U.  S.,  Art.  I.,  sec.  10;  Const.  Ga.,  Art  I.,  sec.  1 ; 
Art.  XL,  sec.  5.  Priority  of  payment  part  of  contract :  5 
Cranch.  Taking  it  away  impairs  obligation ;  1  How.  R., 
311 ;  2d,  608  ;  38  Ga.  R.,  350 ;  39th,  Hardeman  vs.  Downer. 
Lien  law  to  be  strictly  followed :  6  Ga.  R.,  165.  Motion  to 
quash  well  taken :  R.  Code,  sees.  3529,  3528 ;  9  Ga.  R,  117, 
247;  10th,  371;  8th,  143;  16th,  578;  20th,  90,581;  24th, 
325 ;  39th,  578. 

Barnes  &  Cumming;  Hilliard  &  King;  H.  Clay 
Foster,  for  defendants. 


ATLANTA,  JANUARY  TERM,  1871.     11 

Stonewall  Jackson  Association  vs.  McG ruder. 

McCay,  Judge. 

1.  Neither  the  Act  of  1869,  nor  the  Constitutional  clause 
upon  which  it  was  founded,  is  retroactive  in  its  terms.  Both 
of  them  use  language  referring  to  the  future,  and  it  would 
be  violating  all  the  rules  for  construing  statutes  to  give 
them  a  retroactive  operation  so  as  to  affect  rights  vested 
before  their  passage :  Dwarris  on  Statutes.  We  cannot,  there- 
fore, agree  with  the  Court  below  in  giving  these  laborers' 
and  mechanics' j!.  fas.  a  preference  in  the  distribution  of  this 
fund,  over  the  lien  of  the  plaintiff's  mortgage,  made  and  duly 
recorded  before  the  laws  granting  these  liens  had  any  exist* 
oice. 

2.  These  liens  are,  however,  as  the  Constitution  and  the 
Act  of  1869  provides,  liens  upon  all  the  property  of  the  em- 
ployer, from  the  date  of  the  performance  of  the  labor.  It  is 
true,  the  Act  provides  that  they  shall  be  enforced  as  steam- 
boat liens  are  enforced,  and  the  Code  requires  the  proceedings 
under  the  steamboat  lien  law  to  set  out  and  describe  the 
property,  etc.  Revised  Code,  section  1969.  But  obviously, 
the  Act  of  1869  intends  that  the  steamboat  lien  law  shall  be 
followed  only  so  far  as  it  is  applicable  to  the  case.  Almost 
all  the  liens  created  of  late  years  are  declared  enforceable  as 
steamboat  liens  are  enforced.  Act  of  1866,  for  lien  of  fac- 
tors and  landlords.  See  also,  Code,  1971,  1972,  1974.  But 
to  hold  parties  to  a  rigid  adherence  to  the  letter  of  the  steam- 
boat law  would  make  these  provisions  wholly  nugatory,  as 
it  would  be  impossible  to  conform,  in  this  sense.  As  these 
liens  of  mechanics  and  laborers  are  upon  all  the  property  of 
the  employer,  we  hold  it  unnecessary  to  describe  any  property 
specifically  in  the  proceedings. 

3.  As  to  the  dignity  of  these  liens,  we  understand  the 
Statute  of  1869  to  put  them  on  a  footing  with  factors'  liens 
under  the  Act  of  1866,  and  other  liens  of  like  character, 
MB  steamboat  liens,  mechanics'  liens,  under  the  Code,  and  thus 
they  are  superior  to  judgments,  mortgages  and  liens,  for  which 
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no  special  provision  is  made  for  their  speeclj  and  summary  en- 
forcement. As  to  liens  of  equal  dignity,  they,  by  the  Code, 
section  1982,  take  rank,  the  oldest  first.  As  to  the  other 
liens,  including  mortgages,  judgments,  etc.,  they  yield  to  the 
laborer  and  mechanic,  even  though  of  older  date,  unless  they 
be  older  than  the  Act  of  1869. 

We  do  not  care  to  discuss  the  policy  of  this  law,  though  we 
think  it  founded  ih  good  sense  and  based  on  a  wise  public  pol- 
icy. It  is  intended  to  secure  to  a  large  class  of  poor  people, 
dependent  for  subsistence  upon  the  safe  and  speedy  collection 
of  their  wages,  a  speedy  mode  of  enforcing  their  just  claims. 
It  is  intended  also  to  give  to  these  dei>endent  i)eople  a  pref- 
erence to  ordinary  debts.  And  this,  as  we  think,  is  also  a 
wise  public  policy.  These  claims  are  generally  small ;  they 
belong,  for  the  most  part  to  persons  who  look  solely  to  their 
daily  wages  for  immeiiiate  subsistence,  and  if  they  lose  that 
they  are  in  want,  and  in  danger  of  becoming  a  public  charge. 
It  is  only  in  cases  of  insolvency  that  this  preference  can 
practically  interfere  with  other  debts,  and  the  laborer,  very 
properly,  in  our  judgment,  is  thought  by  the  Legislature  to 
have  the  highest  claim  u\ion  the  assets  of  an  insolvent  debtor. 

Judgment  reversed. 


Bbanch,  Sons  &  Company,  plaintiifs  in  error,  w.  J.  A. 

Ansley,  defendant  in  error. 

If  the  cause  be  fairly  submitted  to  the  jury,  and  there  be  evidence  sufE- 
cient  to  sustain  the  verdict,  this  Court  will  not  interfere  with  the 
refusal  of  a  new  trial  by  the  Judge  below.    (R.) 

Branch,  Sons  &  Company  sued  Ansley,  and  the  jury  found 
for  Ansley.  They  moved  for  a  new  trial  solely  upon  the 
grounds  that  the  verdict  was  contrary  to  law,  the  charge  of 
the  Court  and  the  evidence.  The  Court  refuseil  a  new  trial, 
and  that  is  assigned  as  error. 
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Barnbs  &  CuMMiNG^  for  plaintifTs  iii  error. 
F.  H.  M1LI.ER,  for  defendant. 
LocHRANEy  Chief  Justice. 

Where  a  motion  was  made  for  a  new  trial,  on  the  ground 
that  the  verdict  was  contrary  to  evidence,  and  was  overruled 
bj  the  Court,  and  the  record  shows  the  case  was  fairly  sub- 
mitted to  the  jury,  and  there  is  sufficient  evidence  to  sus- 
tain their  finding: 

ffeldj  Under  the  previous  rulings  of  this  Court,  that  we 
will  not  interfere  to  set  aside  the  verdict  or  grant  a  new  trial 
when  the  ease  has  been  properly  submitted  to  the  jury,  and 
there  is  evidence  in  the  record  to  sustain  the  verdict,  and  the 
Court  below  has  refused  a  new  trial. 

Judgment  affirmed. 


George  H.  Hazlehurst  et  a/.,  plaintiffs  in  error,  vs.  The 
Savannah,  Gwpfin  and  North  Alabama  Railroad 
Company  et  al.,  defendants  in  error. 

1.  A  general  demurrer  will  not  be  sustained  if  there  be  any  equity  in 
the  bill. 

2.  It  is  not  ultra  vires  for  a  railroad  company,  by  its  directors,  to  con- 
tract to  issue  to  contractors  for  the  completion  of  the  road  preferred 
stock  in  the  company,  in  payment  for  work  to  be  done,  and  to  agree 
that  a  majority  of  the  directors  shall  be  the  holders  of  a  certain  number 
of  shares  of  said  preferred  stock ;  provided  the  number  of  shares  agreed 
to  be  issued  does  not  make  the  whole  amount  of  shares  greater  than 
the  capital  stock  authorized  by  the  charter. 

8.  When  a  railroad  company  chartered  to  build  a  road  from  Macon  to 
Brunswick  (about  two  hundred  miles)  had  completed  fifly  miles  of  the 
same,  and  had  run  the  part  completed  for  two  years  without  any  profit, 
and  were  wholly  unable  to  complete  the  road,  and  the  stock  subscribed 
and  paid  in  was  only  worth  twenty  cents  on  the  dollar,  and  the  compa- 
ny, at  a  general  meeting  of  the  stockholders,  authorized  the  road  to  be 
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leased,  or,  on  a  failure  of  this,  authorized  the  president  and  directors 
*'to  take  any  steps  or  use  any  means  which  they  may  deem  best  and 
most  efficient  to  relieve  the  company  from  its  present  embarrassments, 
and  this  without  calling  any  other  meeting  of  the  stockholders ;''  and 
the  president  and  directors,  failing  to  lease  the  road,  made  a  contract 
with  certain  builders  to  complete  one  hundred  and  fifty  miles  of  the 
line  and  agreed  to  give  them  in  payment  therefor  certain  first  and 
second  mortgage  bonds  and  to  issue  to  them  certain  preferred  stock  in 
the  whole  line,  and  to  make  the  holding  of  a  certain  number  of  shares 
of  said  stock  a  qualification  of  a  majority  of  the  directors,  and  at  the 
next  meeting  of  the  stockholders,  the  president  stated  to  them  that  a 
contract  to  complete  the  road  had  been  made,  not  going  into  particu- 
lars, but  stating  that  the  first  and  second  mortgage  bonds  and  the  pre- 
ferred stock  was  to  be  issued,  but  not  undertaking  to  give  anything 
more  than  a  mere  general  synopsis  of  the  contract,  and  there  was  no 
objection  made  by  any  of  the  stockholders,  and  the  builders  went  for- 
ward and  built  the  road  and  received  the  bonds  and  the  stock  : 
Held,  That  it  is  too  late  for  any  of  the  old  stockholders,  afVer  the  con- 
tract has  been  executed,  to  complain  that  there  were  terms  in  the 
contract  not  disclosed  to  them,  which,  if  they  had  known,  they  would 
not  have  consented  to;  there  being  no  charge  of  concealment  or  decep- 
tion, and  the  ignorance  on  their  part  being  only  the  result  of  their  own 
failure  to  examine  the  contract,  which  was  open  to  their  inspection. 

4.  When  there  was  a  contract  between  a  certain  railroad  company  and 
certain  contractors,  in  which  it  was  stipulated  that  the  chief  engineer 
of  the  company  should  be  the  arbiter  to  settle,  in  the  first  instance,  any 
disputes  as  to  the  work,  and  it  was  also  agreed  that  the  contractors 
should  have  the  proceeds  of  the  running  of  the  road  as  it  was,  mile  by 
mile  completed,  until  the  whole  was  completed  and  accepted  by  the 
company,  and  the  chief  engineer  and  president  of  the  company,  eleven 
months  before  the  time  fixed  for  the  completion  and  when  the  road 
was  in  many  respects  not  completed  according  to  the  contract,  ac- 
cepted the  road  as  finished,  with  a  view  of  putting  the  whole  road  im- 
mediately at  work  for  the  company  and  completing  the  unfinished 
work  with  the  proceeds,  and  his  acts  were  shortly  after  reported  to  a 
meeting  of  the  stockholders,  who  acquiesced  in  the  transaction  and 
continued  for  nearly  a  year  to  acquiesce  in  the  running  of  the  road 
and  receipt  of  its  earnings,  it  is  too  late  for  a  small  portion  of  the 
stockholders  to  complain  of  this  action  of  the  engineer,  and  to  ask 
that  an  account  be  taken  of  the  actual  value  of  the  work  done,  and 
that  the  builders  be  only  allowed  that  value,  especially  if  there  be  uo 
offer  to  bring  that  value  in  money  into  Court. 

5.  The  Macon  and  Brunswick  Railroad  Company  has  no  power,  under 
its  charter,  to  purchase  stock  in  another  railroad,  or  to  contract  with 
others,  for  a  consideration,  to  purchase  the  same  and  run  it  in  the 
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control  of  said  other  road  for  the  benefit  of  the  Macon  and  Brunswick 
Railroad.  Sach  a  contract  is  tdira  vires,  and  the  use  of  the  State  in- 
.dorsed  bonds,  issued  by  virtue  of  the  Act  of  1871,  is  illegal,  and  any 
stockholder  may  come  into  equity  to  prevent  it. 

6.  It  is  the  right  of  any  stockholder  in  the'  Macon  and  Brunswick  Rail- 
road to  require  the  company  to  set  aside  the  two  per  cent,  sinking 
fund  required  by  the  Legislatures  of  1865-6,  on  its  indorsement  of  the 
bonds  of  the  company ;  but  it  must  appear,  before  a  Court  of  equity  is 
resorted  to,  that  a  fair  effort  has  been  made  by  the  complainant,  to 
procure  this  to  be  done  by  the  company. 

7.  A  Court  of  equity  of  this  State  will  not  enjoin  non-residents  of  the 
State,  who  are  not,  and  cannot  be  served  with  process,  and  who  are 
outside  of  its  boundaries,  from  doing  act«  of  a  personal  character  be- 
yond the  State  lines  and  beyond  the  jurisdiction  of  its  process,  for 
contempt  of  its  order.     Warner,  J.,  dissents. 

Equity.    Injunction.    Corporations.    Ultra  Vires,  etc.    Be- 
fore Judge  Cole.    Chambers.    Bibb  County.    March,  1871. 

This  cause  was  begun  in  Bibb  county  by  a  bill,  the  prin- 
cipal averments  of  which  were  as  follows:  The  Savannah, 
Griffin  and  North  Alabama  Railroad  Company,  incorporated 
by  the  Legislature  of  the  State  of  Georgia,  for  the  purpose  of 
constructing,  building,  equipping  and  running  a  railroad 
from  the  city  of  Griffin,  in  the  county  of  Spalding,  to  some 
point  on  the  line  of  the  State  of  Alabama,  in  the  county  of 
Carroll;  and  which  road  is  now  in  actual  course  of  construc- 
tion, with  a  roadway  fully  equipped,  and  regular  trains  run- 
ning from  the  city  of  Griffin  to  the  city  of  Newuan,  a  distance 
of  thirty-six  miles,  and  with  a  board  of  directors  and  other 
officers  to  manage  and  control  its  business  operations,  all 
appointed  in  compliance  with  its  Act  of  incorporation,  in 
order  to  fully  carry  out  the  purposes  of  its  organization,  and 
build  and  equip  said  road,  accepted  from  the  city  of  Macon, 
in  the  county  of  Bibb,  (a  body  corporate  and  politic  under 
the  laws  of  the  State  of  Georgia,)  a  subscription,  bona  fide,  to 
the  capital  stock  of  the  said  Savannah,  Griffin  and  North 
Alabama  Railroad  of  $50,000  00,  and  then  and  there  agreed 
to  the  condition  upon  which  said  subscription  was  made,  to- 
wit:     To  receive  in  payment  therefor  fifteen  hundred  shares 
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of  the  capital  stock  of  the  Macon  and  Brunswick  Railroad,  a 
corporation  also  chartered  by  the  Legislature  of  Georgia  for 
the  puri)ose  of  building,  equipping  and  running  a  railroad 
from  said  city  of  Macon  to  the  city  of  Brunswick,  in  the 
ooonty  of  Glynn,  and  whose  principal  office  is  located  in  the 
city  of  Macon,  in  said  county  of  Bibb,  whicli  said  capital 
stock  of  the  said  Macon  and  Brunswick  Railroad  Company 
bad  been  before  that  time  duly  issued  to  the  said  city  of 
Macon,  for  so  much  money,  viz:  $100  00  per  share,  before 
that  time  actually  paid  in  and  contributed  by  the  said  city 
of  Macon,  and  used  by  the  said  Macon  and  Brunswick  Rail- 
road Company  in  the  building  and  equipping  of  said  road, 
in  payment  of  said  subscription  of  $50,000  00  so  made,  and 
then  and  there  received  said  fifleen  hundreil  shares  of  stock 
in  payment  of  said  $50,000  00  subscription  of  the  city  of 
Macon  to  the  capital  stock  of  the  said  Savannah,  Griffin  and 
North  Alabama  Railroad  Company;  and  then  and  there  is- 
sued to  the  said  city  of  Macon  certificates  of  stock  to  that 
amount,  and.  took  a  transfer  from  the  said  city  of  Macon  to 
complainants  of  the  fifteen  hundred  shares  of  stock  in  the 
said  Macon  and  Brunswick  Railroad  Comjyany  in  i>ayment 
therefor.  By  means  whereof  complainant  became,  and  was, 
and  still  is,  the  legal  holder  and  owner  of  the  said  fifteen 
hundred  shares  of  stock,  and  entitled  to  all  the  rights,  privi- 
leges and  immunities  of  a  stockholder  in  said  Macon  and 
Brunswick  Railroad  Company. 

And  Andrew  J.  White,  of  the  county  of  Pike,  in  said 
State,  the  owner  and  holder  of  two  hundred  and  thirty- 
seven,  or  other  large  number  of  shares  of  stock  in  the  said 
Macon  and  Brunswick  Railroad  Company  which  had  bona 
fde  been  subscribed  for  and  paid  in  to  the  treasurer  of  the 
said  Alacon  and  Brunswick  Railroad  Company,  and  after- 
wards duly  transferred  to  him  by  the  owners  and  holders  of 
the  certificates  thereof;  and  Alexander  M.  Speer,  of  the  county 
of  Spalding,  in  said  State,  an  original  subscriber,  holder  and 
owner  of  seven  shares  of  the  capital  stock  of  said  Macon  and 
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Brunswick  Railroad  Company,  paid  in  to  the  treasurer  of 
said  company  at  the  rate  of  $100  00  per  share,  good  and 
lawful  money  of  the  United  States,  also  complain. 

And  thereu[)on,  in  behalf  of  themselves  and  all  others  of 
the  original  stockholders  in  said  railroad,  who  may  come  in, 
and  on  proper  terms  be  made  parties  complainant,  they  say, 
that  all  of  said  stock  owned  and  controlled  by  them,  as  afore- 
said, was  subscribed  and  paid  into  the  said  Macon  and  Bruns- 
wick Railroad  Company,  by  them,  or  those  from  whom  they 
purchased,  for  the  purpose  of  building  and  equipping  a  rail- 
road from  the  city  of  Macon  to  the  city  of  Brunswick,  in  the 
county  of  Glynn,  and  was  used  and  employed  by  said  Macon 
and  Brunswick  Railroad  Company,  in  building  and  equip- 
ping said  road  to  the  city  of  Hawkinsviile,  in  the  county  of 
Pulaski,  a  distance  of  fifty  miles;  and  in  grading  the  said 
railroad  from  Cochran's  Station,  in  the  county  of  Pulaski,  a 
distance  of  seventy  miles  from  thence,  in  the  direction  of 
Brunswick. 

Said  Macon  and  Brunswick  Railroad  was  fully  completed 
and  equipped  from  the  city  of  Macon  to  the  town  or  place 
called  Hartford,  on  the  Ocmulgee  river,  opposite  to  the  city 
of  Hawkinsviile,  in  November,  1865,  and  fully  supplied 
with  cars  and  motive  power  and  all  other  conveniences  neces- 
sary to  its  successful  operation. 

And,  up  to  the  period  of  time  when  said  Macon  and  Bruns- 
wick Railroad  was  completed  and  equipped,  as  aforesaid,  so 
as  to  run  its  trains  through  to  Hartford,  they  have  no  reason 
to  doubt  or  question  that  the  expenditures  for  said  road,  and 
cost  of  its  equipment,  were  made  by  its  directors  and  officers 
in  good  faith  to  the  stockholders,  and  with  a  view  to  their 
best  interests.  Said  road  as  thus  completed  was  as  to  its 
road-bed  a  first-class  road  and  of  fair  equipment,  sufficient 
for  the  business  which  it  commanded.  Said  company,  up  to 
and  during  the  war  and  at  its  close,  was  but  very  little  in 
debt,  and  that  debt  being  on  the  basis  of  Confederate  money, 
and  which  has  long  since  been  paid  off  at  a  rate  of  from 
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twenty  to  thirty  cents  on  the  dollar  in  United  States  cur- 
rency, leaving  said  company  in  the  latter  part  of  the  year 
1866,  almost  wholly  free  from  debt  of  any  kind.  The  Presi- 
dent of  said  Macon  and  Brunswick  Railroad  Company,  at 
the  annual  meeting  of  the  stockholders  thereof,  held  in  the 
city  of  Macon,  on  the  6th  of  February,  1868,  reporteil  to  said 
stockholders,  that  the  entire  indebtedne&s  of  said  companyi 
at  that  time,  only  amounted  to  the  sum  of  $280,000  00;  one 
half  of  that  sum  being  a  funded  debt  bearing  only  seven  per 
cent,  per  annum  interest,  and*  the  other  half  thereof  being  a 
floating  debt,  which  he  hoped  speedily  to  extinguish  nnth 
a^ds  on  hand,  leaving  only  the  funded  debt  of  $140,000  00 
existing  as  a  lien  upon  said  road.  In  a  previous  report  made 
to  the  stockholders  in  annual  meeting,  on  the  1st  of  Febru- 
ary, 1866,  the  president  had  made  an  exhibit  of  the  financial 
condition  of  said  Macon  and  Brunswick  Railroad  Company, 
by  which  it  appeared  that  the  stock  list  amounted  to  not 
quite  $800,000  00,  in  round  numbers,  and  then  added,  in 
M'ords,  as  follows,  to-wit:  "We  have,  then,  for  this  sum  of 
$800,000  00,  a  first-class  road,  fifty  miles  long,  equipped  and 
running,  together  with  seventy  miles  additional  ready  for  the 
iron  rails,  clear  of  debt  or  incumbrance  of  any  description. 
Deducting  $200,000  00  as  cost  of  grading  seventy  miles,  we 
have  $12,000  00  per  mile  as  the  average  cost  of  the  fifty 
miles  of  running  road ;  an  extremely  low  figure  for  this  de- 
scription of  road.''  The  subsequent  completion  of  the  road 
from  Hartford  over  into  the  city  of  Hawk insvi lie,  together 
with  its  equipment,  to  meet  increase  of  business,  and  the  ne- 
cessity of  building  a  bridge  across  the  Ocmulgee  river  at  that 
point,  three  hundred  and  thirty  feet  in  length,  on  substantial 
stone  masonry,  costing,  for  the  entire  extension  from  the 
point  fifty  miles  from  Macon,  in  road  numbers,  $100,000  00, 
accounts  reasonably  and  properly  for  the  amount  of  said 
company's  indebtedness,  as  made  known  in  said  report  of  the 
president  to  the  stockholders,  on  the  6th  of  February,  1868. 
At  which  time,  also,  the  president  congratulated  the  stock- 
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holders  upon  the  great  improvement  in  the  condition  and 
prospects  of  said  railroad  company  since  the  war  had  closed. 
Contrasting  its  condition  then,  with  its  condition  at  the  time 
of  making  said  report,  he  said  : 

''At  that  time,  (meaning  the  close  of  the  war,)  there  re- 
mained near  twenty  miles  of  iron  and  the  first  engine  on  the 
road,  unpaid  for.  This  engine  and  two  inferior  ones,  with 
half  a  dozen  cars,  constitnted  the  sole  rolling  stock  of  the 
road  ;  an  ordinary  blacksmith  shop  furnished  all  the  repairs 
for  the  same.  The  track  and  bridging  was  sadly  out  of  re- 
pair, accidents  being  frequent  from  this  cause,  with  few  sec- 
tion houses,  freight  houses,  side  tracks,  or  other  requirements 
of  a  road.  Since  then,  the  old  debts  have  been  paid;  twelve 
miles  of  new  rails  have  been  purchased,  the  grading  finished, 
the  heavy  bridge  and  trestle  work  across  the  Ocmulgee  river 
and  swamp  finished,  and  the  road  extended  into  the  town  of 
Hawkinsville;  good  repair  shops  for  engines  and  cars  have 
been  built  in  Macon ;  section  and  warehouses  put  up  on  the 
line,  the  track  almost  entirely  relaid  with  new  timber,  chairs 
and  spikes  supplied,  the  bridging  reneweil,  five  new  engines 
and  forty  new  cars  have  been  added  to  the  outfit.  In  fine, 
the  road  is  complete,  as  to  construction  and  equipment,  no 
expenditure  on  these  accounts  being  needed  for  the  coming 
year,  nor  yet  for  some  years  to  come,  unless  the  road  be  ex- 
tended." 

Previous  to  this,  6th  of  February,  1868,  to-wit:  On  the 
3d  of  December,  1866,  there  was  an  Act,  approved  by  the 
Governor  of  the  State  of  Georgia,  which  had  been  previously 
passed  by  the  Legislature  thereof,  ''  entitled  an  Act  to  extend 
the  aid  of  the  State  to  the  completion  of  the  Macon  and 
Brunswick  Railroad,  and  for  other  purposes,"  of  which  the 
following  is  a  copy,  viz : 

**  Whereas^  The  Macon  and  Brunswick  Railroad  has  been 
completed  to  the  distance  of  fifty  miles  from  the  city  of  Ma- 
eoo,  and  is  thoroughly  equippe<I,  and  daily  trains  are  run- 
ning thereon,  and  seventy  miles  additional  are  graded  and 
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ready  for  the  superstructure;  and  whereas,  its  completion  to 
Brunswick  would  greatly  inure  to  the  benefit  of  the  State  in 
developing  its  agricultural^  commercial  and  manufacturing 
interests;  and  whereas,  by  reason  of  the  financial  embarrass- 
ments resulting  from  the  late  war,  the  stockholders  of  said 
railroad  are  unable  to  supply  the  capital  necessary  to  the 
completion  of  this  great  work  : 

"Section  I.  Be  it  enacted,  etc,,  That  his  Excellency  the 
Governor  be,  and  he  is  hereby  authorized  to  place  the  in- 
dorsement of  the  State  of  Georgia  on  the  bonds  of  the  Macon 
and  Brunswick  Railroad  Company,  which  said  company  may 
issue,  to  the  amount  of  $10,000  00  per  mile,  for  as  many 
miles  of  said  road  as  are  now  completed,  and  the  like  amount 
per  mile  for  every  additional  ten  miles,  as  the  same  may  be 
completed  and  placed  in  running  order,  on  the  following 
terms  and  conditions,  to-wit:  Before  any  such  indorsement 
shall  be  made,  the  Governor  shall  be  satisfied  that  as  much 
of  the  road  as  the  said  indorsement  shall  be  applied  for,  is 
really  finished  and  in  complete  running  order,  and  that  the 
said  road  is  free  from  all  liens  and  mortgages,  or  other  in- 
cumbrances which  may,  in  any  manner,  endanger  the  security 
of  the  State;  and,  upon  the  further  condition  and  express 
understanding  that  any  indorsement  of  said  bonds,  when  thus 
made,  shall  not  only  vest  the  title  to  all  property  of  every 
kind  which  may  be  purchased  with  said  bonds  in  this  State, 
until  all  the  bonds  so  indorsed  shall  be  paid,  but  the  said  in- 
dorsement shall  be,  and  is  hereby  understood,  to  operate  as  a 
prior  lien  or  mortgage  on  all  of  the  property  of  the  company, 
to  be  enforced  as  hereinafter  provided  for. 

"  Section  II.  In  the  event  of  any  bond  or  bonds,  indorsed 
by  the  State,  as  provided  in  the  first  section  of  this  Act,  or 
the  interest  due  thereon,  shall  not  be  paid  by  said  railroad 
company  at  maturity,  or  when  due,  it  shall  be  the  duty  of 
the  Governor,  upon  information  of  such  default  by  any  holder 
of  said  bond  or  bonds,  to  seize  and  take  possession  of  all  the 
property  of  said  railroad  company,  and  apply  the  earnings  of 
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said  road  to  the  extinguishment  of  said  bond  or  bonds,  or 
coupons,  and  sell  the  said  road  and  its  equipments,  and  other 
proi^erty  belonging  to  said  company,  in  such  manner  and  at 
such  time  as,  in  his  judgment,  may  best  subserve  the  interest 
of  all  concerne<]. 

"  Skction  III.  Repeals  conflicting  laws.'' 

And  the  said  Legislature  of  Georgia,  afterwards,  and  be- 
fore the  indorsement,  by  the  Governor,  of  any  of  the  said 
bonds  of  the  Macon  and  Brunswick  Railroad,  for  the  pur- 
pose of  still  further  restricting  the  indorsement  of  the  said 
bonds  and  the  use  thereof  by  the  said  railroad  company,  and 
the  security  of  the  State  on  account  thereof,  passed  a  resolu- 
lation,  which  was  approved  on  the  4th  December,  1866,  of 
which  the  following  is  a  copy : 

**  Whereas  J  A  bill  has  been  passed  at  this  session  of  the 
General  Assembly,  entitled  '  an  Act  to  extend  the  aid  of  the 
State  to  the  completion  of  the  Macon  and  Brunswick  Rail- 
road, and  for  other  purposes;'  and  whereaSy  the  said  bill  auth- 
orizes his  Excellency]  the  Governor  to  place  the  indorsement 
of  the  State  on  the  bonds  of  said  company ;  and  whereae,  no 
limitations  were  fixed  upon  the  terms  of  sale  of  said  bond ; 
therefore, 

^*Be  U  Reeolvedj  That  said  company  shall  not  sell  or  dis- 
pose of  the  bonds  thus  indorsed  by  his  Excellency  for  more 
than  ten  per  cent,  discount,  and  the  indorsement  of  the  State 
upon  the  bonds  of  the  said  company  shall  not  exceed  $1,000,- 
000  00,  until  an  amount  of  capital  equal  to  the  additional 
indorsement  shall  be  bona  fide  subscribed  and  paid  into  said 
company. 

"2d.  Be  it  further  Resolved,  That,  in  order  more  fully  to 
secure  tlie  payment  of  the  bonds  of  the  said  railroad  com- 
pany, it  shall  be  the  duty  of  said  company  to  set  apart,  an- 
nually, two  per  cent,  of  the  amount  indorsed  for,  as  a  sinking 
fund,  which  shall  be  invested  in  State  bonds  and  deposited 
with  the  Governor,  to  be  held  in  trust  for  said  company,  and 
which  shall  be  applied  exclusively  to  the  payment  of  the 
bonds  of  said  company. 
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"  3d.  Be  it  further  Resolved^  That  his  Excellency  the  Gov- 
ernor be  authorized  to  withhold  his  indorsement  upon  the 
bonds  of  said  company  until  the  president  and  directors  of 
said  company  give  him  written  acceptance  of  the  terms  of 
these  resolutions,  and  that  these  resolutions  are  received  as 
explanatory  of  the  bill  extending  the  aid  of  the  State  to  said 
Macon  and  Brunswick  Railroad  Company,  and  equally  bind- 
ing with  said  Act." 

This  Act  of  the  Legislature,  with  the  preamble  and  reso- 
lutions explanatory  thereof,  with  all  the  terms  and  conditions 
of  both  the  Act  and  resolutions,  were  accepted  by  the  presi- 
dent and  board  of  directors  of  said  company;  the  object  of 
said  company,  in  procuring  said  indorsement  of  its  bonds  by 
the  State  of  Georgia,  was  to  build,  complete  and  equip  its 
said  road  through  to  the  city  of  Brunswick,  at  such  time  as 
it  could,  upon  proper  terms,  procure  the  means  to  do  so  by 
the  aid  of  the  State's  indorsement. 

It  will  thus  be  seen,  by  this  retrospective  view  of  the  con- 
dition of  said  company,  that,  on  the  6th  February,  1868,  its 
prospects  were  very  flattering  indeed.  It,  then,  had  a  first- 
class  road,  completed  and  fully  equipped,  from  Macon  to 
Hawkinsville,  with  its  track  and  bridges  in  first-rate  order, 
with  all  necessary  section  and  station  houses;  with  engines, 
cars  and  machinery  sufficient  for  all  purposes,  with  a  debt  of 
only  $140,000  00,  running  at  seven  per  cent,  per  annum  in- 
terest; with  an  Act  authorizing  the  indorsement  of  its  bonds 
by  the  State  to  the  amount  of  $10,000  00  per  mile  of  its 
completed  road,  and  the  same  amount  per  mile  upon  every 
succeeding  ten  miles,  as  it  should  be  completed  and  ready  for 
the  trains. 

Owing  to  the  low  price  of  cotton,  and  the  consequent  de- 
pression occasioned  thereby,  together  with  anomalous  politi- 
cal condition  of  the  State  of  Georgia,  rendering  her  bonds 
less  valuable  in  the  great  money  centres,  it  was  not  deemed 
advisable  by  the  stockholders,  at  their  meeting  in  February, 
1868,  to  take  any  immediate  steps  looking  to  an  early  com- 
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pletioii  of  their  road ;  bat,  on  the  contrary,  it  was  deter- 
mined to  ''await  the  return  of  happier  days/'  At  this 
meeting  the  stockholders  elected  a  Board  of  Directors  for  the 
ensuing  year,  consisting  of  George  H.  Hazlehurst,  President ; 
T,  R.  Bloom,  Stephen  Collins,  B.  F.  Ross,  N.  McDufBe, 
George  8.  Obear,  L.  N,  Whittle,  Charles  Day  and  J.  A.  Bar- 
clay. 

At  the  next  annual  meeting  of  the  stockholders^  held  on 
the  4th  day  of  February,  1869,  it  was  reported  by  the  presi- 
dent that  a  contract  had  been  closed  with  certain  parties  in 
New  York,  for  the  completion  of  said  road ;  but  without 
going  into  the  particulars  of  said  contract.     He  did  not  un- 
dertake at  that  time  to  give  anything  more  than  a  mere 
general  synopsis.     He  stated  that  the  parties  known  in  the 
agreement  were  Messrs.  Hull  and  Miller,  representatives  of 
"strong  capitalists''  in  New  York  city;  that  they  had  un- 
dertaken to  furnish  the  entire  graduation,  masonry,  bridg- 
ings trestle  work,  buildings  and  water  stations;  to  furnish 
iron,  chairs,  spikes  and  cross-ties,  lay  the  main  track  and 
sidelings,  etc.,  and  do  everything  else  needed  to  put  the  road 
in  successful  operation ;  also,  to  meet  the  interest  accruing 
on  the  bonds  (meaning  the  State  indorsed  or  first  mortgage 
bonds)  during  the  construction  ;  and  that  the  length  of  road 
thus  to  be  constructed,  was,  in  round  numbers,  one  hundred 
and  fifty  miles.     He  further  stated,  that  these  contractors, 
Hull  and  Miller,  were  to  receive  for  this  work  per  mile, 
$10,000  00  of  the  first  mortgage  bonds  of  the  Company, 
endorsed  by  the  State,  $6,000  00  of  the  second   mortgage 
bonds,  and  $10,000  00  in  stock  rendered  preferred  in  so  far 
as  being  entitled  to  first  earnings  up  to  eight  per  cent,  after 
interest  in  bonds  and  other  expenses  were  met.  He  also  went 
into  an  argument,  with  an  array  of  facts  and  figures,  to  show 
that  said  contract  was  a  very  advantageous  one  for  the  com- 
pany. 

The  real  parties  to  this  contract,  the  ''  strong  capitalists," 
irliom  Meflsrs.  Hull  and  Miller  represented,  were  divers  per- 
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80DS  and  firms^  (ail  of  the  individuals  composing  said  firms 
being  unknown  to  complainants)  George  D.  Morgan,  of  the 
city  of  Boston,  and  the  State  of  Massachusetts ;  Dabney,  Mor- 
gan &  Company,  M.  K.  Jessup  &  Company,  S.  L.  M.  Barlow, 
Morris  Ketchum,  D.  Willis  James,  James  B.  Jessup,  Foster  & 
Thompson,  J.  S.  Morgan  &  Company,  James  Godwin,  L.  P. 
Menturn  &  Company,  J.  Millbank,  W.  E.  Garrison,  W.  H. 
Hays,  and  William  H.  Gray,  all  residents  and  citizens  of  the 
State  and  city  of  New  York,  who  put  forward  Messrs.  Hull 
and  Miller  as  the  parties  to  the  said  contract,  when  in  truth 
and  in  fact,  Hull  and  Miller  were  but  the  agents  and  confede- 
rates of  said  parties,  the  '^  strong  capitalists,''  as  aforesaid. 

The  terms  and  conditions  of  said  contract  with  Hull  and 
Miller,  and  these  '^  strong  capitalists,''  further  than  as  re« 
ported  by  the  president  of  the  company,  as  hereinbefore  set 
forth,  were  wholly  unknown  to  them,  and  the  great  majority 
of  the  stockholders  in  said  company,  and  has  quite  recently 
come  to  their  knowledge,  by  seeing  a  printed  copy  of  the 
same  attached  to  the  answer  of  the  president  of  the  com- 
pany, to  a  bill  filed  by  other  parties,  as  an  exhibit.  A  copy 
of  said  contract  is  attached. 

By  reference  to  this  contract  it  will  be  seen  that  it  was  a 
most  extraordinay  contract,  and  in  all  its  main  features,  much 
more  favorable  to  the  parties  of  the  first  part,  to-wit  2  Hull 
and  Miller  and  the  ^*  strong  capitalists,"  than  to  the  stock- 
holders, whose  money  had  built  that  portion  of  the  road  then 
in  running  order,  and  whose  influence  had  obtained  the 
State's  indorsement  of  its  bonds. 

By  the  third  paragraph,  in  section  ...  of  said  contract,  it  will 
be  seen  that  it  provides  for  the  payment  to  said  contractors  of 
$1,500000  00  of  the  preferred  capital  stock  of  said  company, 
said  stock  to  be  entitled  to  dividends  at  the  rate  of  eight  per 
cent,  per  annum,  before  the  common  stock,  to-wit:  that  held 
by  complainants,  and  all  other  stockholders  in  said  road, 
should  receive  any  dividend  whatever.  By  the  eighth  section 
it  was  further  provided  that  all  these  securities,  to-wit :  second 
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mortgage  bonds,  and  this  eight  per  cent  preferred  stock, 
should  at  once  be  issued  by  said  company,  and  placed  in  the 
hands  of  Dabney,  Morgan  &  Company,  as  trustees,  that  said 
trustees  should,  upon  completion  of  each  section  of  ten  miles 
of  said  railroad,  obtain  the  indorsement  of  the  State  upon 
said  first  mortgage  bonds,  and  that  said  trustees  should  then 
deliver  the  said  securities,  (first  mortgage  and  second  mort- 
gage bonds,  lind  eight  per  cent,  preferred  guaranteed  stocks) 
to  such  persons  as  the  parties  of  the  first  part  (Hull  and 
Miller,)  in  writing,  should  direct. 

And  it  was  further  agreed,  that  a  majority  of  the  board 
of  directors  (in  said  Macon  and  Brunswick  Railroad  Com- 
pany) shall  each  be  the  holder  of  two  hundred  shares  of  pre- 
ferred stock,  and  that  such  directors  should  be  elected  as 
soon  as  there  were  parties  qualified  to  serve,  that  is  to  say, 
as  soon  as  Messrs.  Hull  and  Miller,  acting  for  these  '^strong 
capitalists,''  should  order  Messrs.  Dabney,  Morgan  &  Com- 
pany, in  writing,  to  deliver  said  eight  per  cent,  preferred 
stock  to  themselves,  or  any  other  person  belonging  to  ^'  the 
ring"  of  "strong  capitalists." 

The  board  of  directors,  in  these  stipulations  in  said  con- 
tract, exceeded  their  powers,  and  went  beyond  any  authority 
conferred  upon  them  by  the  charter  or  amended  charters  of 
said  company.  By  so  doing,  they  virtually  provided  for  the 
appointment  of  a  board  of  directors,  composed  of  a  majority 
who  were  non-residents  of  the  State  of  Georgia,  and  whose 
interests  were  in  conflict  with  the  interests  of  the  original 
stockholders  in  said  road,  and  which  majority,  being  thus  the 
holders  of  said  preferred  stock,  could  control  the  manage- 
ment and  the  financial  afiairs  of  said  company  as  they  might 
desire. 

By  said  stipulation  in  said  contract,  a  great  fraud  was  per- 
petrated upon  the  original  holders  of  stock  in  said  road,  and 
in  direct  violation  of  the  company's  charter  and  amended 
charier,  which  provides  that  the  stock  in  said  road  shall  be 
so  many  shares,  subscribed  for  and  paid  in,  at  $100  00  per 
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share.     Whereas,  this  large  amount  of  controlling,  preferred 
stock  agreed  to  be  issued  at  once,  was  issued  under  said  con- 
tract, without  the  payment  of  01  00  into  the  treasury  of  the 
company,  and,  also,  before  any  work  upon  said  road,  under 
said  contract,  amounting  to  $1  00  in  value,  had  been  done 
and  performed  by  the  said  Hull  and  Miller,  or  the  parties 
whom  they  represented ;  and,  further,  by  the  agreement  be- 
tween said  contracting  parties,  said  preferred  stock,  amount- 
ing to  the  sum  of  01,500,000  00,  was  only  estimated  and 
valued  at  the  sum  of  0300,000  00.     And  for  this  sum  of 
$300,000  00,  not  paid  in,  but  to  be  worked  out  by  the  said 
Hull  and  Miller  and  their  confederates,  after  the  issuing  of 
the  same  by  the  president,  they  were  to  obtain  a  controlling 
majority  of  the  board  of  directors  in  said  company,  in  viola- 
tion of  the  rights  of  complainants,  and  other  original  and 
bona  fide  stockholders,  who  had  paid  into  the  treasury  of 
said  company  over  0800,000  00  of  its  capital  stock.     If  this 
part  of  said  contract  had  been  made  known,  as  it  should  have 
been  made  known,  to  the  stockholders  in  annual  meeting,  it 
would  have  been  rejected ;  not  having  been  brought  to  their 
knowledge,  and  approved  by  them,  the  board  of  directors 
had  BO  right,  under  the  charter,  to  make  it,  and  the  issuing 
of  said  stock,  under  the  contract,  and  the  controlling  influ- 
ence thereby  bartered  away,  was,  and  is,  al>soIutely  void  and 
of  no  binding  force  or  effect  upon  said  original  stockholders, 
and  was,  and  is,  in  legal  contemplation,  a  fraud  upon  them, 
which  is  relievable  only  in  a  Court  of  equity. 

This  stock,  thus  illegally  issued,  has  since,  until  the  pres- 
ent time,  been  used  by  said  Hull  and  Miller,  and  their  con- 
federates, in  advancing  their  own  individual  interests,  and  in 
controlling  and  managing  the  aifairs  of  said  railroad  in  such 
a  manner  as  to  completely  destroy  the  value  of  the  old  stock 
in  said  road  in  the  markets  of  the  country.  In  other  words, 
the  said  "  strong  capitalists,''  have  combined  and  confedera- 
ted, together  with  the  president  and  a  few  of  the  directors, 
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resident  in  the  State  of  Georgia^  to  swindle  the  old  stock- 
holders out  of  their  entire  property. 

By  the  3d  section  of  said  contract,  said  Hull  and  Miller  un- 
dertook and  agreed  to  build  said  railroad  as  a  single  track,  of 
five  feet  guage,  with  side  tracks  or  turnouts  not  exceeding  one 
thousand  feet  in  every  ten  miles ;  the  road-bed  to  be  eigliteen 
feet  wide  in  the  cuts,  and  twelve  feet  wide  in  embankments^ 
with  slopes  of  half  horizontal  to  one  perpendicular,  in  the 
cuts ;  the  rails  to  weigh  not  less  than  fifty  pounds  per  lineal 
yard  ;  chairs  to  be  wrought  iron,  with  double  lip,  the  whole 
lengthy  and  to  weigh  ten  pounds  each ;  spikes  to  be  nine-six- 
teenths of  an  inch^square,  by  five  inches  long ;  cross-ties  to 
be  six  by  eight  inches  and  nine  feet  long,  and  laid  two  feet 
three  inches,  from  centre  to  centre. 

And  by  the  4th  section  of  said  contract,  said  contracting 
parties  further  agreed  to  build  over  the  Ocmulgee  river,  at 
the  crossing  thereof,  a  substantial  Howe  truss  bridge,  with 
stone  piers  and  abutments,  (faced  with  rubble  work,)  said 
piers  to  be  founded  upon  timber  cribs,  built  up  to  low  water 
mark,  and  filled  in  and  surrounded  with  loose  stone,  in  the 
usual  manner;  and  over  all  other  streams  and  depressions 
where  neeiled,  trestle  bridges,  on  piles  driven  into  the  swamp 
a  sufficient  depth  to  insure  a  solid  foundation. 

And,  by  the  5th  section,  it  was  further  agreed,  that  the 
line  should  be  provided  with  a  good  wooden  water  tank  for 
every  twenty  miles  in  length  of  the  main  line,  and  depot 
buildings,  platforms  and  wood  sheds,  to  be  erected  where  ne- 
cessary, in  accordance  with  the  plans  and  directions  of  the 
chief  engineer  of  the  party  of  the  second  part;  the  entire 
cost  of  all  such  buildings  and  tanks  not  to  exceed  $20,000  00, 
upon  the  road  to  Doctor  Town ;  and  $30,000  00,  if  comple- 
ted to  Brunswick,  and  the  places  where  such  depots  are  to  be 
erected,  shall  be  determined  by  the  said  parties  of  the  first 
part«  ''All  work  to  be  done  in  a  substantialmanner,  and  to 
the  satisfaction  of  the  chief  engineer  of  said  railroad  com- 
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By  the  first  paragraph  of  the  eleventh  section  of  said  con- 
tract^ it  was  agreed,  that,  until  the  whole  of  said  railroad, 
agreed  to  be  constructed,  or  any  portion  thereof,  should  be 
delivered  to  the  company,  the  net  earning  upon  such  com- 
pleted portion  should  be  paid  over  to  the  trustees  therein- 
before appointed. 

And  by  the  second  paragraph  of  the  same  section,  it  was 
provided,  that  the  interest  upon  the  bonds  of  said  railroad 
company,  delivered  to  the  parties  of  the  first  part,  to-wit: 
Hull  and  Miller  and  their  confederates,  should  be  paid  by 
the  said  Hull  and  Miller. 

If  complainants  and  the  other  stockholders  in  said  com- 
pany had  known  and  approved  of  this  entire  contract,  they 
had  a  right  to  expect  that  it  would  be  carried  out  in  good 
faith  by  the  other  contracting  parties,  and  that  the  President 
and  chief  engineer  of  said  railroad  company  would  compel 
them  so  to  do. 

The  Savannah,  Griffin  and  North  Alabama  Railroad,  ex- 
pressly charges  that  the  stock  so  taken  by  it,  from  the  city 
of  Macon,  in  payment  for  its  own  stock,  was  taken  upon 
faith  of  the  representations  made  by  the  president  of  the 
said  Macon  and  Brunswick  Railroad  Company,  that  it  was  a 
good  contract,  and  would  be  executed  in  good  faith,  and  with 
the  hope  of  selling  said  stock  again,  to  provide  the  means 
for  the  completion  of  its  own  road ;  and  but  for  said  repre- 
sentations, and  the  confident  belief  said  contract  would  be 
carried  out  in  good  faith,  A.  J.  White  would  not  have  pur- 
chased said  stock,  held  by  himself  in  said  railroad. 

Whereas,  said  road-bed  was  not  made  according  to  contract, 
eighteen  feet  wide  in  the  cuts,  and  twelve  feet  wide  in  the 
embankments ;  the  cuts  in  many  places  were  scarcely  wide 
enough  to  admit  the  passage  of  the  trains,  and  entirely  defi- 
cient in  the  usual  and  customary  drainage  to  carry  ofi^  the 
surplus  water;  the  embankments  in  no  place  exceeded  the 
width  of  the  cross-ties,  and  in  many  places  the  ends  of  the 
cross-ties  protruded  over  beyond  the  embankments  at  both 
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ends;  the  slopes  in  the  outs  were  not  made  as  stipulated  in 
the  contract,  but  much  steeper,  and  more  liable  to  cave, 
than  if  as  provided;  the  rails,  chairs  and  spikes  in  some 
places,  were  of  a  quality  inferior  to  that  required  by  the  con- 
tract; the  cross-ties  were  gotten  out  of  small  pine  trees, 
scalped  on  two  sides,  and  laid  without  regularity,  and  many 
of  them  so  worthless  as  to  be  rotten  and  unfit  and  unsafe  to 
ran  trains  over  in  twelve  months  after  they  had  been  piit 
down;  the  side  tracts  or  turnouts,  not  exceeding  one  thou- 
sand feet  in  every  ten  miles,  were  not  provided  according  to 
said  contract ;  the  bridges  across  the  Ocmulgee  river,  at  the 
crossing  thereof,  was  not  of  the  substantial  and  durable 
character  provided  for,  but  cost  much  less  by  several  thou- 
sand dollars  than  it  should  have  cost  according  to  the  pro- 
visions and  stipulations  in  said  contract;  substantial  trestle 
bridges,  ''on  piles  driven  into  the  swamp,  a  sufScient  depth 
to  insure  a  solid  foundation,^'  were  not  provided,  over  small 
streams  and  depressions  where  water  had  to  be  crossed,  but  on 
the  contrary,  in  many  such  places  along  the  line  of  said  road, 
worthless  temporary  bridges  macre  in  the  rudest  and  simplest 
manner,  of  pine  logs  cut  green  from  the  forest,  and  laid  end 
to  end,  with  cross-ties  on  top  to  support  the  iron  rails,  with- 
out any  solid  foundation  whatever,  were  constructed  in  reck- 
less disregard  of  said  contract,  and  of  the  lives  and  limbs  of 
persons  to  be  transported  over  said  places  by  the  trains  of 
said  company.  And,  in  many  places  where  embankments 
were  necessary,  these  worthless,  rude  and  dangerous  pine 
bridges,  were  substituted  in  place  thereof,  costing  very  much 
less  than  a  proper  embankment. 

Said  road,  instead  of  being  graded  and  completed  contin- 
noosly  from  end  to  end,  so  that  it  might  be  used,  was  graded 
and  completed  in  broken  sections,  not  connected  together  so 
as  to  admit  the  passage  of  trains;  and  while  thus  in  broken 
flections  was  reported  to  the  State  authorities  as  a  completed 
road,  the  bonds  indorsed  by  the  State  issued  for  such  sections 
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at  the  usual  rate  per  mile^  aud  the  interest  thereon^  com- 
menced to  run. 

Previous  to  the  time  when  the  trains  ran  over  said  road 
through  to  Bruus\?ick,  the  precise  date  being  unknown,  these 
holders  of  the  fraudulent  preferred  stock  issued  to  them, 
were,  by  virtue  of  said  stock,  created  directors  in  said  com- 
pany; and  being  a  majority  of  the  board  of  directors,  dic- 
tated and  controlled  its  entire  management;  and,  with  the 
aid  of  their  confederates  or  agents,  Hull  and  Miller,  hurried 
up  the  work,  so  as  to  get  the  iron  rails  laid  dowu  continu- 
ously through  to  Brunswick,  some  eleven  months  earlier 
than  they  had  contracted  to  do;  and  instead  of  building  a 
first-class  road,  ready  for  immediate  business,  and  a  substan- 
tial, durable  road,  it  was  not  even  a  third-class  road,  but  fell 
far  short  of  the  contract  in  every  respect,  and  was  not  only 
unsafe,  but  absolutely  dangerous  as  a  highway  of  travel; 
running  off  of  trains,  misconnections,  and  smash-ups,  were  of 
daily  occurrence.  In  many  places,  in  the  cuts,  and  for  want 
of  proper  and  necessary  drainage,  the  water  stood  upon  the 
track,  and  the  passing  of  fteavily  laden  trains,  caused  the 
cross-ties  to  sink  into  the  mud,  so  as  to  bury  the  iron  rails 
beneath  the  surface  of  the  earth. 

In  this  unfinished  and  unsafe  condition,  it  was  received 
from  said  contractors  as  being  fully  completed  according  to 
contract.  This  was  done  by  a  combination  and  confederacy 
between  the  president  and  board  of  directors,  to  defraud 
the  stockholders  and  holders  of  the  old  bona  fide  stock,  or 
dictated  and  compelled,  by  the  majority  of  the  board,  who 
were  the  holders  of  the  fraudulent  preferred  stock,  and  the 
beneficiaries  of  this  gigantic  fraud.  For,  by  this  acceptance 
of  the  road  in  its  then  condition,  the  expense  attendant  upon 
its  completion  as  a  first-class  road,  was  shifted  from  the  con- 
tractors to  the  corporation  itself;  and  not  only  that,  but  the 
interest  accruing  upon  the  State  indorsed  bonds  which  the 
contractors  had  agreed  to  provide  for  until  the  completion 
of  the  road,  had  also  to  be  assumed  and  paid  for  by  the  cor- 


ATLANTA,  JANUARY  TERM,  1871.  31 

Hazlehurat  etal.,  vs.  The  Savannah,  etc.,  Railroad  etal» 

poration.  It  is  true  that  the  terms  of  the  contract  provided 
that  the  net  earnings  of  that  part  of  the  road  completed  hy 
these  contractors,  should  be  paid  over  to  the  trustees,  for 
their  use,  until  the  road  was  turned  over  by  them  to  the 
company;  and  in  surrendering  the  road,  of  course  it  will  be 
contended  that  they  surrendered  also  these  net  earnings  as  a 
compensation  for  the  interest  to  accrue  upon  the  State  in- 
dorsed bonds;  but  the  net  earnings  of  said  road  during  the 
past  year,  have  not  been  sufficient  to  complete  the  same  as  a 
first-class  road,  and  pay  the  interest  upon  said  bonds.  And 
the  loss  for  damages  to  trains  in  runing  over  a  defective  road, 
by  running  off,  and  other  causes,  has  amounted  to  a  very 
large  sum. 

Since  the  said  '^ strong  capitalists''  have  been  made  direc- 
rectors,  by  virtue  of  their  being  the  holders  of  said  so-called 
preferred  stock,  they  have  seen  fit  to  buy  Jive  thousand,  or 
other  large  number  of  shares  of  stock,  in  the  '^  Macon  and 
Western  Railroad  Company,"  paying  therefor  in  Macon  and 
Brunswick  State  indorsed  bonds ;  a  purchase  made  on  their 
own  private  accjunt,  in  which  the  said  Macon  and  Bruns- 
wick Railroad  Company  had  no  interest;  the  stock  was  not 
bought  by  them  for  said  road,  nor  will  it  receive  one  dollar 
of  the  dividends  accruing  upon  the  same.  And  yet  it  seems 
that  said  directors,  residing  in  New  York,  in  connection  with 
Charles  Day,  a  Georgia  director,  temporarily  sojourning  in 
New  York  city,  held  a  meeting  of  said  board  of  directors, 
in  New  York  city,  some  time  during  the  past  summer,  and 
then  and  there  passed  a  resolution  voting  to  themselves,  as 
the  purchasers  of  said  five  thousand  shares  of  ''  Macon  and 
Western  Railroad  stock,"  and  as  a  compensation  for  such 
purchase,  $200  000  00,  of  what  they  were  pleased  to  desig- 
nate '^  income  bonds"  of  the  Macon  and  Brunswick  Railroad 
Company,  and  then  and  there,  from  their  office  in  New  York 
city,  directed  the  president  and  treasurer  of  said  company  in 
Georgia,  to  issue  such  ''  income  bonds  "  to  M.  K.  Jessup  and 
olherSy  members  of  said  board  of  directors.     And  said  bonds 
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have  been  issued,  and  are  now  outstanding  as  a  part  of  the, 
prima  faciei  existing  indebtedness  of  said  road,  and  also,  to 
be  paid  in  preference  to  anj  claim  of  any  other  holder  of  the 
original  stock  of  said  company. 

During  the  past  session  of  the  L^islature  of  the  State  of 
Greorgia,  and  after  said  Macon  and  Brunswick  Railroad  Com- 
pany had  been  for  several  months  running  its  trains  through 
to  Brunswick,  said  New  York  Board  of  Directors,  aided  and 
assisted  by  George  H.  Hazlehurst,  the  president  thereof,  and 
against  the  protest,  and  in  spite  of  the  opposition  of  A.  J. 
White,  and  at  considerable  cost  to  said  company,  succeeded  in 
procuring  the  passage  of  a  bill,  which  was  approved  by  the 
Governor,  granting  additional  aid  to  said  Macon  and  Bruns- 
wick Railroad  of  ^3,000  00  per  mile,  amounting  in  the  ag- 
gregate to  al)out  3600,000  00,  when  there  was  no  necessity 
for  any  such  aid,  if  aid  it  may  be  called,  as  it  was  but  a  bill  to 
increase  the  indebtedness  of  said  road  $600,000  00,  without 
any  corresponding  benefit,  except  it  might  be  to  confer  a 
gratuity  upon  the  holders  of  the  fraudulent  preferred  stock 
aforesaid,  and  thus  increase  their  profits,  at  the  expense  of 
the  other  stockholders  in  said  road.  Por  the  only  legitimate 
effect  of  the  issue  of  said  bonds,  as  a  debt,  and  a  first  mort- 
gage debt,  would  be  to  still  further  depreciate  the  value  of 
their  stock,  if  such  a  thing  were  possible. 

It  was  represented  to  a  committee  of  the  Legislature,  in 
order  to  procure  the  passage  of  the  Act  aforesaid,  that  the 
$600,000  00  additional  State  indorsement  of  the  bonds  of 
said  railroad  was  wanted  for  the  purpose  of  paying  off 
$1,100,000  00  of  the  second  mortgage  bonds  of  said  com- 
pany, and  that  it  would  be  so  used ;  whereas,  it  was  never 
the  intention  of  said  parties,  controlling  said  railroad,  to  ex- 
tinguish any  portion  of  said  debt  held  by  themselves,  but  to 
retain  said  second  mortgage  bonds,  and  to  obtain  and  hold 
said  $600,000  00  of  the  State's  additional  indorsement  of  the 
bonds  of  said  company  for  their  own  use  and  benefit,  to  the 
exclusion  of  the  other  stockholders  in  said  railroad.     The 
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iasning  of  said  bonds  by  the  president  of  the  oompany,  and 
their  indorsement  by  the  treasurer  of  the  State  would  be  an- 
other great  fraud  upon  the  rights  of  complainants,  in  the 
premises,  and  form  an  additional  link  in  the  great  chain  of 
frauds  perpetrated  upon  the  original  stockholders,  since  the 
contract  for  the  completion  of  said  railroad  was  entered  into, 
by  the  board  of  directors,  with  Hull  and  Miller,  aud  their 
principals  and  confederates. 

The  provisions  of  said  Act,  and  resolutions  explanatory 
thereof,  of  December  3d,  1866,  granting  aid  to  the  said  rail- 
road, which  provided  that  said  company  should  set  apart, 
annually,  two  per  cent,  upon  the  amount  indorsed  by  the 
State,  and  deposit  the  same  with  the  Governor  of  the  State, 
as  a  sinking  fund  for  the  payment  of  said  bonds,  have  not 
been  complied  with,  as,  in  equity  and  good  conscience,  they 
should  have  been.  Said  board  of  directors  and  holders  of 
of  preferred  stock,  in  their  greed  for  gain,  have  overlooked 
the  rights  of  the  State  of  Georgia,  under  that  Act,  as  well  as 
the  rights  and  interests  of  complainants.  And  while  their 
failure  to  comply  with  that  provision  does  not  jeopardize  the 
interests  of  the  State — the  road,  with  its  equipment,  being 
ample  to  indemnify  the  State  for  its  liability  as  indorser — ^yet, 
it  does  jeopardize  the  interests  of  complainants,  and  renders 
their  chances  for  getting  dividends  in  the  far  distant  future, 
still  more  remote  and  uncertain. 

The  liability  of  said  railroad,  prima  fade,  as  it  now  ex- 
ists, is  about  as  follows : 

First  mortgage  State  indorsed  bonds .• $1,950,000  00 

Second  mortgage  bonds 1,100,000  00 

Eight  per  cent  guaranteed  stock 1,500,000  00 

Additional  State  aid 600,000  00 

"Income  bonds,''  issued  bj  order  of  New  York  directors, 
and  all  in  the  hands  or  control  of  said  Hull  and  Miller, 

or  ''strong  capitalists"  in  New  York 200,000  00 

Total $5,850,000  00 

Taking  the  estimates  of  the  president  of  the  company, 
who  made  the  contract  with  these  parties  for  the  completion 
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of  said  road,  this  amount  of  the  company's  liabih'ty  was  only 
rated  at  the  following  sums^  leaving  out  fifty  miles  of  com- 
pleted road  at  the  time  said  contract  was  entered  into;  and 
estimating  the  State  bonds  turned  over  to  them^  in  round 
numbers,  at  $1,500,000  00,  we  arrive  at  the  following : 

$1,600,000  00  State  indorsed  bonds,  at  90  cents ., $1,500,000  00 

1,100,000  00  second  mortgage  bonds,  at  60  cents 650,000  00 

1,500.000  00  eight  per  cent,  preferred  stock,  at  20  cents..      800,000  00 

200,000  00  income  bonds,  at  00 000,000  00 

600,000  00  additional  State  aid,  at  00 000,000  00 

$2,350,000  00 
Add  to  this  the  amoant  of  State's  indorsed  bonds,  for  the 
fifty  miles  of  completed  road  before  the  contract  was 
entered  into,  and  we  have  the  sam  of. 500,000  00 

•  M^^H^M^^  -^^aa^^^^  ^^^^^1^^ 

$2,800,000  00 
As  the  legitimate  indebtedness  of  said  road,  which,  to- 
gether with  the  amoant  of  original  stock,  $800,000  00, 
will  show  us  the  actaal  cost  of  its  building  and  equip- 
ment, viz: 800,000  00 

Making  the  total  actual  cost $3,650,000  00 

instead  of. $6,150.000  00. 

If  the  holders  of  said  fraudulent,  so-called  preferred  eight 
per  cent,  guaranteed  stock  are  permitted  to  continue  in  the 
management  and  control  of  said  railroad,  the  interests  of 
complainants  therein  will  be  entirely  destroyed,  and  irrepara- 
ble injury  will  be  the  result  to  them,  as  well  as  to  all  the 
other  holders  of  stock,  other  than  the  holders  of  the  so-called 
preferred  stock  in  said  company. 

In  addition  to  the  great  advantages  accruing  to  the  said 
Hull  and  Miller  and  their  principals,  as  aforesaid,  under  that 
part  of  said  contract  already  referred  to,  it  was  further  stip- 
ulated and  agreed,  that  said  Macon  and  Brunswick  Railroad 
Company  should  use  every  effort  to  obtain  donations  of  land 
and  other  property  from  the  City  of  Brunswick,  the  Bruns- 
wick Land  Company,  the  Canal  Company,  and  the  various 
land  owners  in  and  near  the  city  of  Brunswick;  which  pro- 
perty was  to  be  conveyed  to  the  trustees,  as  thereinbefore 
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appointed,  (Dabney,  Morgan  &  Company,)  for  the  benefit  of 
said  Hull  and  Miller,  thereby  transferring  and  agreeing  to 
transfer  te  said  Hull  and  Miller,  and  the  parties  whom  they 
represented,  all  the  material  and  substantial  advantages  ac- 
earning  to  said  company  from  a  completion  of  their  road  to 
Brunswick,  other  than  the  value  of  freights  over  said  rail- 
road. 

Prior  to  the  making  of  said  contract,  the  city  of  Bruns- 
wick had  made  a  subscription  to  said  road  of  $300,000  00 
of  its  bonds,  contingent  upon  the  completion  of  the  same 
from  Brunswick  to  section  number  seven,  on  the  Atlantic 
and  Gulf  Railroad;  and  also  depot  grounds,  to  the  extent  of 
thirty  acres  in  the  heart  of  the  city  of  Brunswick,  with  an 
avenue  of  one  hundred  and  fifty  feet  in  width,  opened  through 
the  city  limits,  for  the  passage  of  the  railway  tracks  to  the 
deep  water  of  the  bay.  All  of  which  magnificent  donation, 
except  the  mere  trackway  through  the  city,  has  been  trans- 
ferred from  the  company  to  the  said  Hull  and  Miller  and 
their  confederates.  What  other  donations  they  may  have 
received  since  the  making  of  said  contract,  and  likewise 
transferred  to  said  parties,  is  unknown,  and  on  this  point 
they  pray  a  discovery  of  the  facts. 

Either  the  blindest  folly,  the  most  ignorant  stupidity,  or 
the  grossest  fraud  on  the  part  of  the  agents  and  officers  of 
said  company,  must  have  induced  them  to  make  such  a  con- 
tract; whether  it  was  the  result  of  either  ignorance  or  fraud 
on  their  part,  the  advantages  which  the  said  Hull  and  Miller 
and  their  confederates  have  obtained  thereby,  are  inequitable 
and  unjust  to  complainants. 

The  president  and  board  of  directors  in  said  railroad  com- 
pany, have  betrayed  the  trust  reposed  in  them,  and  never, 
since  the  signing  of  said  contract  for  the  completion  of  said 
road,  have,  in  good  faith,  represented  the  interests  of  the  old 
bona  fide  stockholders  therein,  but  have  combined  and  con- 
federated with  the  parties  hereinbefore  named,  to  defraud 
eomplainants  out  of  their  entire  interest  in  said  railroad. 
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Many  other  illegal  and  fraudulent  acts  have  been  done  and 
performed  by  said  board  of  directors,  since  by  the  issue  of 
said  preferred  stock,  the  management  of  the  afiairs  of  said 
corporation  was  thus  illegally  and  fraudulently  taken  away 
from  the  old  stockholders  and  transferred  to  them;  but  owing 
to  their  having  all  the  books,  papers,  accounts  and  documents 
of  every  kind  relating  to  the  management  of  said  railroad 
in  their  possession,  and  beyond  the  reach  of  complainants, 
they  cannot  at  this  time  specify  more  particularly  without 
a  discovery  from  said  defendants. 

In  view  of  the  facts  aforesaid,  it  is  necessary  that  the 
afiairs  of  said  corporation  be  wound  up  and  settled,  and  an 
account  taken  between  complainants  and  the  said  defendants, 
and  a  distribution  had  of  the  assets  thereof  among  all  per- 
sons legally  entitled  to  a  participation  therein. 

In  consideration  whereof,  they  prayed  injunction  to  be 
directed  to  George  H.  Hazlehurst,  President,  and  to  C.  S. 
Dabney,  J.  P.  6.  Foster,  M.  K.  Jessup  and  J.  Millbank,  of 
the  State  and  city  of  New  York,  holders  of  said  so-called 
preferred  stock,  and  by  virtue  thereof  directors  in  said  rail- 
road, restraining  them,  and  each  and  every  of  them,  by 
themselves  or  their  agents,  from  all  further  control  or  man-^ 
agement  of  said  railroad,  or  interference  with  its  manage- 
ment or  control  until  the  further  order  of  this  Court;  and 
to  appoint  some  fit  and  proper  persons  to  take  charge  of  the 
said  Macon  and  Brunswick  Kailroad,  together  with  its  cars, 
engines,  and  machinery,  property  and  effects  of  every  kind 
and  to  invest  him  with  all  the  powers,  and  to  require  of  him 
to  perform  the  duties  and  assume  the  responsibilities  of  a 
Receiver  of  this  Honorable  Court,  to  manage  and  control 
said  railroad,  run  its  trains  and  transact  all  legitimate  busi- 
ness, in  the  interest  and  for  the  benefit  of  all  parties  con- 
cerned, until  the  further  order  of  this  Court,  and  to  restrain 
the  officers  of  said  company  from  the  issuing  of  the  addi- 
tional bonds  of  said  company,  to  the  amount  of  $600,000  00 
for  the  purpose  of  procuring  the  State's  indorsement  there- 
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OD,  ID  compliance  with  the  Act  of  the  Legislature  at  its  recent 
session  in  1870;  or  if  said  bonds  have  been  already  issued 
and  not  indorsed,  to  enjoin  N.  L.  Angier,  the  Treasurer  of 
the  State  of  Georgia,  from  placing  the  State's  indorsement 
thereon,  until  further  order  of  this  Court;  that  the  said  Hull 
d  (U.f  may  be  enjoined  from  negotiating,  selling  or  transfer- 
ring the  said  second  mortgage  bonds  of  said  company,  the 
said  so-called  eight  per  cent,  preferred  stock  of  said  railroad 
company,  the  ^200,000  00  of  so-called  "  income  bonds"  of 
said  company,  and,  if  issued  and  indorsed  to  them,  the  said 
$600,000  00  of  the  road's  State  indorsed  bonds,  authorized  by 
the  last  Act  of  the  Legislature,  as  aforesaid,  and  that  they 
may  also  be  enjoined  from  any  and  all  interference  in  the 
management  of  said  railroad,  or  its  afiairs,  until  the  further 
order  of  this  Court.  It  propounded  questions  to  Hazlehurst 
only. 

The  final  decree  prayed  for  was  as  follows : 

1st.  That  said  $1,100,000  00  of  the  said  second  mortgage 
bonds  of  the  said  Macon  and  Brunswick  Railroad  Company, 
in  the  hands  or  under  the  control  of  said  parties,  defendants 
hereto,  or  either  of  them,  or  their  agents  and  confederates,  be 
cancelled  and  delivered  up,  and  that  they  receive,  in  a  general 
account  and  settlement,  the  sum  of  $650,000  00,  in  lieu 
thereof,  in  money,  with  interest  thereon  from  the  time  when 
the  amount  represented  by  said  bonds  became  actually  .due 
and  payable  for  work  done  by  them  upon  said  railroad. 

2d.  That  said  $1,500,000  00  of  said  preferred  stock,  or  so 
much  thereof  as  may  be  held  by  the  said  defendant,  or  either 
of  them,  be  also  cancelled  and  delivered  up ;  and  that  they 
receive  in  lieu  thereof,  in  a  general  account  and  settlement, 
the  sum  of  $300,000  00,  and  no  more,  for  the  whole  of  said 
stock,  or  pro  rata,  for  a  less  amount  in  money,  with  interest 
thereon  from  the  time  when  said  sum  of  money  became  act- 
ually due  and  payable  for  work  done,  or  materials  furnished 
by  diem,  for  the  use  of  said  railroad  company. 

8d.  That  said  so-called  ^Hncome  bond/^  for  the  sum  of 
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$200,000  00,  may  be  delivered  up,  cancelled  and  declared 
void ;  or  if  sold  or  transferred  to  a  bona  fide  bolder  for  valae, 
bv  the  said  defendants,  that  thej,  the  said  defendants,  may 
account  to  said  company  for  the  total  amount  of  said  com- 
pany's liability  on  account  thereof. 

4th.  That  said  State  indorsed  bonds,  under  the  Jiuthority 
of  the  Act  of  1870,  may  be  perpetually  enjoined  from  issu- 
ing; or  if  issued  and  not  yet  indorsed,  that  the  treasurer  of 
the  State  of  Geoi^ia  may  be  perpetually  enjoined  from  plac- 
ing the  State's  indorsement  thereon;  or  if  issue<l  and  indorsed, 
that  the  said  defendants  may  be  perpetually  enjoined  from 
using,  transferring  or  negotiating  them ;  or  if  issue<1,  indorsed 
and  n^otiated,  that  they  may  account  to  and  with  said  com- 
pany, in  a  general  settlement,  for  the  amount  of  said  com- 
pany's liability  on  account  thereof. 

5th.  That  said  Dabney,  Morgan  &  Company,  as  trustees, 
may  account  to  and  with  said  railroad  company,  in  full,  and 
upon  a  full,  fair  and  complete  exhibit  of  all  their  actings  and 
doings  as  such  trustees;  that  they  may  account  to  and  with 
said  company  for  any  and  all  balances  found  to  be  remaining 
in  their  hands,  as  such  trustees,  and  for  all  damages  or  losses 
that  said  railroad  company  may  have  sustained,  by  reason  of 
the  complicity  of  said  trustees,  or  either  of  them,  in  the  ille- 
gal and  fraudulent  transactions  hereinbefore  set  forth  and 
charged. 

6th.  That  said  Hull  and  Miller  d  al,,  may  jointly  and  sev- 
erally account  for  all  State  indorsed  bonds,  second  mortgage 
bonds,  preferred  stock,  income  bonds,  money,  bills,  notes,  or 
other  assets  of  any  and  every  kind  and  description,  belong- 
ing to  said  Macon  and  Brunswick  Railroad  Company,  or  at 
any  time  under  the  control  of  said  railroad  company,  which 
may  have,  at  any  time,  been  paid  to,  or  gone  into  the  posses- 
sion or  control  of  them,  or  either  of  them,  under  and  by 
virtue  of  said  fraudulent  contract,  or  in  consequence  of  any 
transaction  growing  out  of  said  contract;  that  an  account 
may  be  taken,  under  the  direction  of  the  Court,  and  an  esti- 
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mate  made,  showing  the  difiereuce  in  the  cost  of  the  con- 
struction of  said  railroad  as  a  first-class,  finished,  and  com- 
pleted road,  and  as  it  was  in  its  unfinished  and  incomplete 
condition  at  the  time  of  its  delivery  by  them,  or  their  agents, 
to  George  H.  Hazlehurst,  president,  and  its  acceptance  by 
him,  as  president;  and  that  they,  the  said  defendants,  may 
be  decreed  to  account  to  and  with  said  company  for  said  dif- 
ference in  value. 

7th.  That,  upon  said  accounting  and  settlement  being  had, 
if  anything  be  found  to  be  justly  and  equitably  due  and  ow- 
ing to  said  defendants,  such  a  decree  may  be  rendere<l  as  will 
fully  secure  to  them  all  their  rights  and  interests  in  said  rail- 
road company,  and  at  the  same  time  fully  secure  and  protect 
the  rights  and  interests  of  all  other  of  the  original  and  bona 
fide  stockholders  in  said  company. 

The  contract  alluded  to  was  as  follows:  ''This  agree- 
ment, made  this,  the  26th  day  of  June,  1868,  between  George 
G.  Hull,  of  the  city  of  New  York,  and  Sidney  G.  Miller, 
also  of  the  city  of  New  York,  parties  of  the  first  part,  and 
the  Macon  and  Brunswick  Railroad  Company,  a  corporation, 
created  by  and  under  the  laws  of  the  State  of  Georgia,  of 
the  second  part : 

"1st.  Witnesseth,  that  the  parties  of  the  first  part,  in  con- 
sideration of  the  covenants  hereinafter  contained,  to  be  kept 
and  performed  by  the  party  of  the  second  part,  hereby  agree 
to  build  and  construct  the  unfinished  portion  of  the  Macon 
and  Brunswick  Railroad,  from  the  present  termintis  of  the 
main  line,  in  Pulaski  county,  to  the  city  of  Brunswick, 
Greorgia,  a  distance  of  about  one  hundred  and  forty-seven 
miles,  and  to  complete  the  same  before  the  1st  day  of  Janu- 
ary, 1871. 

"  2d.  It  is  further  agreed,  that  the  route  to  be  adopted  for 
the  line  shall  be  the  same  as  that  now  proposed  by  the  en- 
gineer of  the  party  of  the  second  part,  and  shown  upon  his 
plans  and  profiles,  and  marked  red  on  the  map  of  the  State 
of  Cteorgia  hereto  annexed,  and  crossing  the  Atlantic  and 
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Galf  Railroad  at  or  near  Doctor  Town;  the  line,  however, 
to  bje  subject  to  such  modifications  and  changes  as  may  be 
deemed  necessary  by  the  party  of  the  second  part  in  making 
their  final  location,  provided  that  the  cost  of  construction  is 
not  increased  thereby. 

'^3d.  It  is  further  agreed,  that  the  said  railroad  shall  be  a 
single  track,  of  five  feet  guage,  with  side  tracks  or  turn-outs 
not  exceeding  one  thousand  feet  in  every  ten  miles.  The 
road-bed  to  be  eighteen  feet  wide  in  the  cvts  and  twdve  feet 
wide  on  the  embankments,  with  slopes  of  half  horizontal  to 
one  perpendicular  in  the  cuts.  The  rails  to  weigh  not  less 
than  fifty  pound  per  lineal  yard.  Chairs  to  be  wrought  iron, 
with  double  lip  the  whole  length,  and  to  weigh  ten  pounds 
each.  Spikes  to  be  nine-sixteenths  inch  square  by  five  inches 
long.  Cross-ties  to  be  six  by  eight  inches,  and  nine  feet 
long,  and  laid  two  feet  three  inches  from  centre  to  centre. 

^'4th.  A  substantial  Howe  truss  bridge  to  be  built  over 
the  Ocmulgce  river,  at  the  crossing  thereof,  with  stone  piers 
and  abutments  (faced  rubble  work) — said  piers  to  be  founded 
upon  timber  cribs,  built  up  to  low  water  mark  and  filled  in 
and  surrounded  with  loose  stone  in  the  usual  manner;  and 
over  all  other  streams  and  depressions  where  water  may  be 
needed,  trestle  bridges,  on  piles  driven  into  the  swamp  a  suf- 
ficient depth  to  insure  a  solid  foundation. 

'^  6th.  The  line  to  be  provided  with  a  good  wooden  water 
tank  for  every  twenty  miles  in  length  of  main  line;  and 
depot  buildings,  platforms  and  wood  sheds  to  be  erected 
where  necessary,  in  accordance  with  the  plans  and  directions 
of  the  chief  engineer  of  the  party  of  the  second  part;  the 
entire  cost  of  all  such  buildings  and  tanks  not  to  exoeed 
$20,000  upon  the  road  to  Doctor  Town,  and  $30,000  if 
completed  to  Brunswick;  and  the  places  where  such  depots 
are  to  be  erected  shall  be  determined  by  the  parties  of  the 
first  part.  All  work  to  be  done  in  a  substantial  manner  and 
to  the  satisfaction  of  the  chief  engineer  of  the  party  of  the 
second  part. 
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"6th.  And  it  is  further  agreed,  that  the  party  of  the  sec- 
ond part  shall  pay  to  the  parties  of  the  first  part,  for  the 
building  of  said  railroad  and  the  buildings  thereon,  as  here- 
inabove provided,  as  follows: 

''1st.  $1,500,000  00  of  the  first  mortgage  bonds  of  the 
Macon  and  Brunswick  Railroad  Company,  payable  twenty 
years  after  dat€^  with  interest  at  seven  percent.,  payable  half 
yearly,  and  indorsed  by  the  State  of  Georgia.  The  whole 
issue  of  said  bonds  being  $1,950,000  00,  principal  and  in- 
terest, payable  in  the  city  of  New  York. 

"2d,  $1,000,000  00  of  the  second  mortgage  bonds  of  the 
Macon  and  Brunswick  Railroad  Company,  payable  fifteen 
years  after  date,  with  interest  at  seven  per  cent.,  payable 
half  yearly,  both  principal  and  interest  payable  in  the  city 
of  New  York.  The  whole  issue  of  said  bonds  limited  to 
$1,100,000  00,  and  the  trustees  of  said  mortgage  shall  be 
James  6.  Gt)odwin  and  Samuel  A.  Strong. 

"3d.  $1,500,000  00  of  the  preferred  capital  stock  of  the 
Macon  and  Brunswick  Railroad  Company,  such  stock  to  be 
entitled  to  dividends  at  the  rate  of  eight  per  cent,  per  an- 
num, before  the  common  stock  shall  receive  any  dividends, 
if  earned  in  the  current  year,  but  not  otherwise;  and  if  the 
earnings  of  the  road  are  sufficient  to  pay  more  than  eight 
per  cent  dividends  on  both  preferred  and  common  stock, 
then  such  earnings  shall  be  divided  equally  between  preferred 
and  common  stock  in  the  proportion  of  the  actual  amount  of 
the  two  classes  of  stock;  and  any  stock  dividend  that  may 
be  made  upon  the  said  stocks  shall  be  divided  as  well  upon 
the  preferred  as  the  common  stock,  and  the  amount  of  the 
preferred  stock  shall  be  limited  to  $1,500,000  00,  and  the 
amount  of  common  stock  shall  be  limited  to  $1,750,000  00. 

"  7th.  And  it  is  further  agreed,  that  the  party  of  the  sec- 
ond part,  shall,  if  possible,  procure  aid  from  the  State  of 
G^rgia,  either  by  indorsement  of  second  mortgage  bonds  or 
Bobecription  to  preferred  stock,  or  in  some  other  manner,  and 
shally  also,  if  possible,  procure  agreements  from  the  Macon 
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and  Western  Railroad  Company  and  the  Atlantic  and  Gulf 
Railroad  Company,  to  receive  in  payment  of  balances  due  to 
them  by  the  Macon  and  Brunswick  Railroad  Company,  to 
the  amount  of  not  less  than  $250,000  00,  each,  of  the  second 
mortgage,  unindorsed  bonds,  hereinabove  agreed  to  be  paid 
to  the  parties  of  the  first  part..  The  same  to  be  absorbed 
within  thirty  months  from  the  completion  of  the  road  to 
Doctor  Town.  And  it  is  further  agreed,  that  the  party  of  the 
second  part  shall  procure  all  the  land  necessary  for  the  right 
of  way  and  depot  grounds,  and  pay  for  the  same. 

'^8th.  And  it  is  further  agreed,  that  all  of  the  above  secu- 
rities shall  be  at  once  issued  by  the  company,  and  placed  in 
the  hands  of  Dabney,  Morgan  &  Company,  as  trustees.  The 
said  trustees  shall,  upon  completion  of  each  section  of  ten 
miles,  obtain  the  indorsement  of  the  State  upon  said  first 
mortgage  bonds,  and  the  said  trustees  shall  deliver  the  said 
.  securities  to  such  persons  as  the  parties  of  the  first  part,  in 
writing,  shall  direct,  upon  the  estimate  of  the  chief  engineer 
of  the  said  party  of  the  second  part.  And  the  party  of  the 
second  part  hereby  agrees  to  obtain  the  indorsement  of  the 
State  upon  such  bonds,  on  the  requisition  of  Messrs.  Dabney, 
Morgan  &  Company. 

*'9th.  If  any  disagreemtot  or  question  in  dispute  should 
arise  between  the  parties  of  the  first  part  and  the  chief  en- 
gineer, in  reference  to  any  of  the  matters  embraced  within 
the  terms  of  this  contract,  the  same  shall  be  referrecl  to  two 
disinterested  persons,  to  be  selected,  one  by  each  of  the  afore- 
said parties,  and  these  two  referees,  if  unable  to  agree,  to 
choose  a  third,  and  the  decision  of  these  three  referees  shall 
ibe  final.  And  it  is  further  agreed,  that  payments  shall  be 
made  monthly,  as  the  work  progresses,  on  the  estimate  of  the 
€hief  engineer  of  the  company  of  the  amount  of  work  done, 
and  the  materials  delivered.  The  rails,  chairs  and  spikes  to 
be  considered  delivered  when  landed  on  the  wharf  at  Savan- 
nah or  Brunswick. 

<'  10th.  And  it  is  further  agreed,  that,  if  said  parties  of  the 
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first  part  shall  fiiil  to  complete  the  said  railroad  to  the  city  of 
Braoswick,  but  shall  complete  it  to  its  intersection  with  the 
Atlantic  and  Gulf  Railroad,  they  shall  not  be  liable  for  any 
damages  for  non-fulfillment  of  contract,  and  shall  receive 
in  payment  of  work  done  a  proportionate  amount  of  the  said 
secarities,  such  proportion  to  be  estimated  according  to  the 
number  of  miles  completed  to  the  entire  length  proposed  to 
be  constructed,  provided  that  the  party  of  the  second  part  k 
notified,  on  or  before  the  1st  day  of  January,  1869,  whether 
the  parties  of  the  first  part  will  build  the  road  from  Doctor 
Town  to  Brunswick,  and  if  they  elect  so  not  to  do,  the  secu- 
rities placed  in  hands  of  trustees  to  pay  for  the  construction 
of  that  portion  of  the  road  shall  be  returned  to  the  party  of 
the  first  part. 

'^  1 1th.  And  it  is  further  agreed,  that,  until  the  said  railroad 
herein  above  agreed  to  be  constructed,  or  any  portion  thereofi 
shall  be  delivered  to  the  party  of  the  second  part,  the  net 
earnings  upon  said  portion  shall  be  paid  over  to  the  trustees 
above  appointed.  And  it  is  further  agreed,  that,  until  the 
completion  of  this  contract,  the  interest  upon  the  bonds  of 
the  party  of  the  second  part,  delivered  to  the  parties  of  the 
first  part,  as  hereinabove  provided,  shall  be  paid  by  the  said 
parties  of  the  first  part.  It  is  further  agreed,  that  the  party 
of  the  second  part  shall  furnish  engines  and  cars  necessary  for 
prosecuting  the  construction  of  the  work,  without  charge,  and 
shall  also  pay  all  charges  for  transportation  of  laborers,  mate- 
rials, and  supplies  used  in  construction,  over  the  Atlantic  and 
Gulf  Railroad. 

''12th.  And  it  is  further  agreed,  that  the  party  of  the  sec- 
ond part  shall  provide  that  a  majority  of  the  board  of  direc- 
tors shall  each  be  a  holder  of  two  hundred  shares  of  preferred 
stock,  and  such  directors  shall  be  elected  as  soon  as  there  are 
parties  qualified  to  serve.  And  it  is  further  agreed,  that  the 
said  Macon  and  Brunswick  Railroad  Company  shall  not  in- 
crease the  bonded  debt  of  the  company  by  a  further  issue  of 
boodsy  or  increase  the  common  or  preferred  stocky  except  by 
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consent,  in  writing,  of  a  majority  in  amount,  of  the  holders 
of  the  preferred  stock.  And  it  is  further  agreed,  that  this 
contract  shall  not  be  binding  upon  the  parties  of  the  first 
part  until  the  party  of  the  second  part  shall  have  paid  all  its 
existing  floating  debt. 

"  13th.  And  it  is  further  agreed,  that  the  parties  of  the  first 
part  will  purchase  from  the  party  of  the  second  part,  three 
thousand  six  hundred  tons  of  iron  rails,  now  at  the  city  of 
Brunswick,  belonging  to  the  party  of  the  second  part,  and 
hypothecated  to  Dabney,  Morgan  &  Company,  at  the  price  of 
$75  00  per  ton,  currency,  duty  paid  at  Brunswick,  and  shall 
pay  for  the  same  on  the  execution  and  ratification  of  this 
agreement  by  the  President  and  Board  of  Directors  of  the 
Macon  and  Brunswick  Railroad  Company,  and  the  party  of 
the  second  part  hereby  agrees  to  sell  the  said  three  thousand 
six  hundred  tons  of  iron  rails,  at  the  price  aforesaid. 

"  14th.  And  it  is  further  agreed,  that  the  party  of  the  sec- 
ond part  shall  use  every  effort  to  obtain  donations  of  land 
and  other  property  from  the  city  of  Brunswick,  the  Bruns- 
wick Land  Company,  the  Canal  Company,  and  the  various 
individual  land  owners  in  and  near  the  city  of  Brunswick, 
which  property  shall  be  conveyed  to  the  trustees,  as  herein- 
before appointed,  for  the  parties  of  the  first  part,  or  their  as- 
signs." 

The  Chancellor  granted  an  injunction  to  take  effect  as  soon 
as  the  defendants  were  served,  and  to  last  until  the  hearing 
before  him,  and  ordered  them  to  show  cause  why  this  injunc- 
tion should  not  be  made  perpetual  and  a  Receiver  be  ap- 
pointed. He  ordered  service  on  the  non-residents  to  be  per- 
fected by  publication  for  eight  weeks  in  a  public  gazette,  or 
by  personal  service  of  a  copy  of  the  bill.  Hazlehurst  was 
regularly  served,  Hull  &  Ketcbum  were  served  in  this  State, 
and  the  balance  in  New  York,  etc.,  but  by  unofficial  persons, 
who  made  affidavit  to  such  service. 

After  this,  complainants  amended  the  bill,  as  follows : 

And  complainants  pray  that  said  Macon  and  Brunswick 
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Bailroad  Company  may  be  made  a  defendant  to  said  bill, 
and  that  said  company  answer  the  same ;  and  further  charge 
(upon  information  and  belief,)  that,  at  or  about  the  time  of 
the  making  the  said  contract  with  said  Hull  and  Miller  and 
their  associates,  as  stated  in  said  bill,  said  president  and  di- 
rectors of  said  company,  for  purposes  unknown,  and  to  an 
extent  also  unknown  to  complainants,  but  of  which  they  pray 
discovery,  issued  the  stock  of  said  company,  called  com- 
mon stock,  in  contradistinction  to  said  preferred  stock,  to  the 
amount  of  ^1,500,000  00,  or  other  large  sum,  and  transferred 
the  same,  or  a  large  portion  thereof,  to  said  Dabney,  Morgan 
&  Ck>mpany,  or  to  their  confederates,  or  both  defendants,  as 
aforesaid,  but  without  having  the  same  issued  and  paid  for, 
as  required  by  the  charter  of  said  corporation,  and  as  stipu- 
lated for  in  the  said  resolution  of  said  Legislature  of  the 
State  of  Greorgia,  of  the  4th  day  of  December,  1866 ;  but 
said  stock  was  not  paid  for  or  agreed  to  be  paid  for  at  its 
par  value,  but  the  consideration  pretendingly  paid,  or  stipu- 
ated  to  be  paid  therefor,  was  both  inadequate  and  illegal. 
Illegal  in  this,  that  the  same  was  paid  to  said  Dabney,  Mor- 
gan &  Ck>mpany  for  interest  on  railroad  iron  purchased  from 
them  for  said  road,  at  an  exorbitantly  usurious  rate  of  inter- 
est, and  inadequate,  and  not  amounting  as  a  bona  fide  pay- 
ment to  more  than  twenty  cents  in  the  dollar,  or  other  inad- 
equate sum.  And  they  pray  that  said  Dabney,  Morgan  & 
Company,  and  their  coufeilerates,  the  holders  of  said  stock, 
may  be  enjoined  from  the  transfer  of  said  stocks  until  fur- 
ther order,  and  that  an  account  be  taken  as  to  said  stocks, 
with  said  Dabney,  Morgan  &  Company  and  their  confeder- 
ates, defendants,  and  holders  of  said  stock,  and  that  the  same 
be  rendered  up  and  cancelled ;  and  that  said  corporation,  so 
illegally  and  fraudulently  in  the  hands  of  and  under  the 
control  of  said  Hull  and  Miller,  and  their  confederates,  as 
charged  in  said  original  bill,  may  be  enjoined  by  itself,  its 
directors,  agents  and  o£5cers,  from  the  transfer  of  said  stocks, 
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or  any  share  thereof^  from  and  to  any  one  on  the  books  of 
said  company,  until  further  order. 

And,  in  like  manner,  that  said  corporation,  its  officers  and 
agents,  be  enjoined  from  the  transfer  on  the  books  of  said 
company  of  any  of  said  preferred  stocks  from  or  to  any  one, 
until  further  order. 

And  complainants  further  charge,  that,  for  as  much  as 
said  defendants,  the  holders  of  said  preferred  and  common 
stocks  so  illegally  and  fraudulently  issued,  are  non-residents 
of  the  State  of  Greorgia,  have  no  appearance  in  this  cause, 
and  complainants  can  have  no  adequate  redress  against  them 
except  by  getting  control  of  them  through  their  assets  in  the 
State  of  Georgia,  and  said  stocks  are  the  only  property  or 
assets  known,  claimed  by  them  within  this  State,  complain- 
ants apprehend  that,  unless  immediately  restrained  from  the 
transfer  of  such  stocks,  hereafter,  on  final  decree,  the  relief 
which  may  be  decreed  will  be  greatly  impaired  or  wholly 
lost. 

That  the  said  Macon  and  Brunswick  Railroad  Company 
may  be  enjoined  and  restrained  from  paying  said  income 
bonds,  or  any  interest  thereon;  that  they  may  be  restrained 
from  paying  any  dividends  on  the  said  preferred  stock,  and 
that  the  same  may  be  declared  fraudulent  and  void ;  that 
said  president  and  directors  may  be  enjoined  with  the  officers 
and  agents  of  said  company,  from  transferring  on  the  books 
of  said  company  the  said  preferred  stock ;  that  said  income 
bonds  may  be  declared  fraudulent  and  void. 

That  the  board  of  directors  of  the  said  Macon  and  Bruns- 
wick Railroad  Company,  elected  by  said  preferred  stock- 
holders, and  who  are  a  majority  of  said  board,  are  required  to 
be  the  owners  of  two  hundred  shares  of  said  preferred  stock, 
be  restrained  from  executing  the  office  of  directors,  and  that 
said  railroad  with  all  of  its  property,  and  franchises  be  turned 
over  to  a  Receiver,  to  act  and  manage  the  same  under  the 
laws  of  this  State,  until  the  further  order  or  decree  of  this 
Court  on  the  merits  of  this  bill.     That  said  preferred  stock 
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shall  be  scaled  to  its  appropriate  value,  if  anything  has  been 
actually  paid  for  it,  and  common  stock  issued  in  its  place; 
that  said  Macon  and  Brunswick  Railroad  shall  answer  and 
set  forth  what  has  been  the  income  of  said  road  since  the 
same  has  been  accepted  from  the  contractors,  what  has  be- 
come of  said  income^  and  how  much  of  said  income  or  other 
assets  of  said  company  have  been  applied  and  used  in  the 
eonstraction  account  of  said  railroad ;  to  whom  said  prefer* 
red  stock  was  issued,  and  when  and  for  how  much,  who  owns 
and  votes  the  said  stock,  and  how  much  was  paid  for  it ; 
and  that  said  Macon  and  Brunswick  Railroad  Company,  may 
submit  in  answer  to  this  bill,  a  complete  financial  statement 
of  its  affairs  and  business. 

Hazleburst  was  regularly  served  with  this  amendment. 
The  Macon  and  Brunswick  Railroad  was  served  with  the  bill 
and  amendment,  but  the  amendment  was  not  served  on  the 
other  parties. 

When  the  time  for  hearing  came,  Hazlehurst  objected  to 
the  hearing  because  none  of  the  defendants  but  himself  and 
the  Macon  and  Brunswick  Railroad  Company  had  been 
l^ally  served.  The  Chancellor  ordered  the  cause  to  pro- 
ceed. 

He  and  the  Macon  and  Brunswick  Railroad  Company 
then  demurred  to  the  bill  upon  the  following  grounds: 

1st.  Complainants  have  a  complete  remedy  at  law.  2d. 
The  Directors  of  the  Macon  and  Brunswick  Railroad  Com- 
pany are  necessary  parties  to  the  bill.  3d.  No  substantial  re- 
lief is  prayed  against  any  resident  of  Bibb  county.  4th.  The 
Mil  is  multifarious.  6th.  Such  a  bill  cannot  be  sustained  by 
a  minority  of  the  stockholders  of  the  cori>oration.  6th.  The 
wrongs  can  be  redressed  by  the  stockholders,  and  therefore 
equity  has  no  jurisdiction.  7th.  All  relief  prayed  for  is 
against  non-residents,  whose  appearance  cannot  be  compelled. 
8tb.  The  Court  has  no  jurisdiction  over  the  matters  touch- 
ing their  dealing  with  State  officials.  9th.  The  bill  does  not 
ttake  a  ease  for  discovery  or  relief. 
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The  Cbanoell6r  overruled  the  demurrer  on  all  the  grounds. 

Hazlehnrst  and  the  Macon  and  Brunswick  Railroad  Com- 
pany for  further  cause  then  filed  Hazlehurst's  individual  an- 
swer to  said  billy  which  was  substantially  as  follows : 

The  making  of  the  contract  and  the  alleged  legislation  were 
admitted.  He  said  that  the  extracts  from  his  reports  were 
garbled  and  unfairly  presented  the  cause;  said  the  company 
was  heavily  indebted  in  the  winter  of  1865,  and  its  pros- 
pects were  gloomy  in  February,  1866,  and  appended  copies 
of  said  reports  to  show  what  he  represented  was  true.  He 
said  that  in  December,  1866,  State  bonds  were  selling  at 
ninety-seven  and  a  half  per  cent,  and  believing  they  would 
so  continue  the  company  incurred  heavy  indebtedness  for 
material,  etc,  but  by  the  time  these  materials  arrived,  political 
causes,  etc.,  had  so  depressed  the  bonds  that  the  company 
thought  of  forfeiting  the  bonds  rather  than  break  faith  with 
the  State.  In  February,  1868,  the  State  bonds  were  worth 
but  about  sixty  per  cent,  and  the  company's  bonds,  indorsed 
by  the  State,  were  worth  but  from  fifty  to  sixty  cents  in  cur- 
rency. At  this  juncture  the  stockholders  met  and  were  pat 
fully  in  possession  of  all  the  facts  in  the  premises  by  a 
printed  report  exhibited  to  this  answer.  In  view  of  all  the 
facts  the  stockholders  then  and  there  resolved  that  the  direc- 
tors should  call  on  the  stockholders  for  cash  to  pay  these 
debts,  if  it  did  not  take  over  ten  per  cent,  on  the  stock;  or 
lease  the  road  to  such  parties  on  such  terms  as  they  thought 
best,  or  to  do  what  else  they  might  think  best  to  relieve  the 
company  from  the  present  distress. 

Hazlehurst,  in  his  report,  had  recommended  the  additional 
assessment  as  aforesaid.  This  the  directors  refused.  He 
then  tried  to  lease  the  road  both  to  the  Central  Railroad  and 
Banking  Company  and  to  the  Macon  and  Western  Railroad 
Company,  but  neither  would  lease  it.  He  then  made  said 
contract.  It  was  executed  after  it  had  been  scrutinised  by 
the  board  of  directors  and  unanimously  approved  by  them. 
It  is  an  admirable  contract,  by  whidi  the  contractors  lost 
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money  and  the  stock  was  increased  in  value  fifty  per  cent. 
This  contract  was  embodied  in  his  report  for  February,  1869, 
and  was  approved  by  an  unanimous  vote  of  the  convention 
of  stockholders,  all  being  familiar  with  its  terms  before  the 
convention  met.  White  knew  every  step  taken  towards  its 
consummation,  and  was  anxious  that  it  should  be  made,  that 
the  Macon  and  Western  Railroad  Company  might  have  a 
coast  outlet,  and  be  independent  of  the  Central  Railroad  and 
Banking  Company,  and  Whit«  bought  most  of  his  stock 
after  he  learned  that  this  contract  would  be  made.  He  said 
that  a  majority  of  the  board  of  directors  resided  in  Georgia. 
He  said  that  no  portion  of  said  preferred  stock  was  delivered 
until  the  work  for  it  was  done,  but  it  was  only  placed  with 
Dabney,  Morgan  &  Company  as  trustees. 

He  admitted  that  the  road  was  received  before  it  was  com- 
pleted according  to  contract,  but  said  that,  while  it  fell  short 
in  some  particulars,  it  was  better  than  the  contract  required 
in  others.  These  he  specified.  He  insisted  it  was  better 
than  Southern  roads  generally  are  when  new,  and  that  the 
accidents  on  it  were  not  greater  than  on  other  roads,  and  that 
most  of  those  which  had  happened  were  on  the  parts  of  the 
road  not  built  by  Hull  and  Miller.  He  said  he  received  the 
road  upon  his  individual  responsibility,  without  consulting 
any  one,  deeming  the  possession  of  the  road  sooner  than  by 
contract  it  could  have  been  had,  better  than  waiting  and  try- 
ing to  compel  its  completion  according  to  contract.  And  he 
appealed  to  specified  cost  of  furnishing  it  and  its  income  to 
justify  his  action.  His  reasons  were  fully  detailed  in  his  re- 
port to  the  stockholders'  convention,  in  February,  1870,  and 
tliey  passed  a  resolution  thanking  him  for  his  action.  White 
was  present.  He  said  the  five  thousand  shares  of  stock  of  the 
Macon  and  Western  Railroad  Company  was  bought  by  certain 
of  the  preferred  stockholders  of  the  Macon  and  Brunswick 
Railroad  Company  in  New  York,  and  that  income  bonds 
were  issued  to  the  holders  to  the  extent  of  $200,000  00. 
White  represented  that  this  purchase  would  secure  to  the 
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MaooD  and  Brunswick  Railroad  Company  the  through  busi- 
ness of  the  Maoon  and  Western  Railroad  Company,  and  pre- 
vent the  Central  Railroad  and  Banking  Company  from  buy- 
ing said  stock  and  controlling  the  Mtfcon  and  Western  Rail- 
road Company.  The  Maoon  and  Brunswick  Railroad  Com- 
pany was  offered  this  stock  at  its  cost,  but  could  not  pay  for 
it,  and  its  board,  a  majority  resident  in  Georgia,  resolved  to 
issue  said  income  bonds.  He  admitted  that  he  urged  and 
White  opposed  the  passage  of  said  Act,  giving  aid  to  the 
extent  of  $600,000  00,  but  said  the  Macon  and  Brunswick 
Railroad  Company  never  spent  a  dollar  to  secure  it,  nor  did 
he  make  any  such  promise  as  is  averred  with  respect  to  its 
nse.  He  said  White  offered  to  cease  his  op])osition  to  said 
bill  and  the  Macon  and  Brunswick  Railroad  Company,  if 
Jessup  d  al,y  would  buy  his  stock  in  the  Savannah,  Griffin 
and  North  Alabama  Railroad.  He  said,  said  bonds  were  is- 
sued and  were  in  New  York  to  pay  the  company's  floating 
debt  and  retire  its  bonds. 

He  said  the  State,  through  its  proper  officers,  having  passed 
upon  the  matter  and  indorsed  the  bonds,  complainants  could 
not  aver  a  violation  of  the  law.  He  denied  that  any  donations 
of  said  land,  etc.,  had  been  transferred  to  Hull  and  Miller. 
He  said  the  issue  of  $150,000  00  common  stock  to  Dabney, 
Morgan  &  Company  was  for  a  bona  fide  debt  due  them,  and 
was  issued  before  said  contract  was  made,  and  had  no  con- 
nection with  it,  and  was  received  at  a  price  over  double  its 
market  value.  He  said  that  said  non-residents  owned  be- 
sides their  interest  in  his  company,  over  ^,000,000  00  in 
the  Macon  and  Western  Railroad  Company,  and  other  stocks, 
etc.,  in  Georgia,  and  Jessup  holds  the  notes  of  the  Savannah, 
Griffin  and  North  Alabama  Railroad  Company  for  over 
$100,000  00.  He  averred  that  White  was  president  of  both 
these  last  named  railroads,  had  bought  stock  in  the  Macon 
and  Brunswick  Railroad  Company  greatly  below  par,  and 
was  making  this  fight  from  ill  will  to  Jessup  and  the  Macon 
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and  Brunswick  Railroad  Companj.  And  lie  answered  the 
interrogatories  in  detail. 

In  rejoinder  to  this  answer,  complainants  read  the  affida- 
vits of  two  engineers  to  sustain  their  charges  as  to  the  in- 
completeness of  said  road  when  Hazlehurst  received  it  from 
Hall  and  Miller.  They  also  read  an  affidavit  of  White,  in 
whtdi  he  stated  as  follows:  In  February,  1870,  Hazlehurst 
read  his  report  in  manuscript,  and  when  asked  why  he  had 
received  the  road  in  an  unfinished  condition,  stated,  upon  his 
honor,  that  it  was  the  l>est  finished  new  road  he  had  ever 
seen  built.  He  was  then  asked  a  statement  of  the  financial 
condition  of  the  company  to  know  how  the  road  was  paid 
for.  He  promised  to  furnish  a  printed  statement  in  thirty 
days,  saying  he  would  have  had  it  then  but  for  the  sickness 
of  his  treasurer.  All  this  was  in  public  meeting,  and  yet 
ihe  statement  is  not  yet  made.  In  the  election  for  directors, 
M.  K.  Jessup  &  Company  held  proxies  and  voted  $1,500,- 
000  00  of  the  preferred  stock,  and  four  non-resident  direc- 
tors were  present.  He  said  that  he  was  informed  by  one  of 
the  directors  that  the  $200,000  00  income  bonds  were  issued 
to  the  preferred  stockholders  to  induce  them  to  buy  said 
five  hundred  thousand  shares  of  the  Macon  and  Western 
Railroad  Company,  and  hold  it  for  a  certain  period. 

After  argument,  the  Chancellor  enjoined  Hazlehurst  and 
the  Macon  and  Brunswick  Railroad  Company  from  deliver- 
ing to  Hull  and  Miller  and  their  associates,  the  $600,000  00 
of  bonds  indorsed  or  to  be  indorsed  by  the  State  under  the 
said  Act  of  1870,  from  transferring  or  allowing  to  be  trans- 
ferred on  their  books  said  $1,500,000  00  of  preferred  stock 
until  further  order,  and  enjoined  Hull  and  Miller  and  their 
associates  from  transferring  said  preferred  stock  or  the  $200,- 
000  00  of  bonds  of  the  Macon  and  Brunswick  Railroad  Com- 
pany, endorsed  by  the  State,  the  injunction  to  issue  upon  com- 
plainants giving  bond  for  damages  for  $50,000  00. 

Defendants  say  the  Chancellor  erred  in  proceeding  in  said 
caose  before  service  was  perfected  as  aforesaid ;  in  overruling 
■aid  demurrer  and  in  granting  said  injunction. 
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Whittle  &  Gustin,  NESBrrs  &  Jackson,  for  plaintifls 
in  error, 

Lyon,  DeGbaffenried  &  Irvin;  B.  Hill,  for  defend- 
ants. The  service  on  the  non-residents  was  '^siifBoient  no- 
tice:" Act  29th  October,  1870.  Minority  may  ask  injunc- 
tion when  corporation  acts  ultra  vires :  40  Georgia  Reports, 
582.  617,  625,  626,  627,  643;  37th,  644.  Charter  allows 
no  preferred  stock ;  ergo^  it  could  not  be  issued :  5  Georgia 
Reports,  567;  7th,  221 ;  8th,  23;  9th,  213;  40th,  627;  see 
Charter,  Acts  1856,  181;  1857,  71;  34th  Eng.  Ch.,  347; 
Grant  on  Corp.,  200.  Contract  incomplete,  Hull  and  Miller 
must  stand  on  quantum  meruit:  18  Georgia  Re|)orts,  366; 
28th,  196.  Acceptance  does  not  estop  minority  if  acts  are  ultra 
vires:  27  Eng.  Ch.  R.,  (7  Hare,)  113,  129,  et  seq;  Red- 
field  on  Railways,  495,  497;  1  Stockton's  Ch.  R.,  401;  2 
Russ  and  Mylne,  470;  5  Eng.  Railway  cases,  565;  6th,  222, 
382;  13  Beuvan,  1.  Over  issue  of  stock  may  be  enjoined: 
8  Georgia  Report,  291;  16  Conn.  R.,  593;  2  Sandf.  Ch. 
Reports  257;  17  Ohio  Reports,  187.  The  bill  is  not  multi- 
^t  farious :  27  Georgia  Reports,  92.  As  to  notice  to  the  non- 
residents of  the  contents  of  the  charters,  etc. :  2  Redfield, 
451 ;  3  Kernan,  599 ;  40  Georgia  Reports,  582,  634. 

McCay,  Judge. 

1.  We  think  the  Judge  was  right  in  overruling  the  de- 
murrer. There  is  clearly  equity  in  the  bill.  There  is  a 
distinct  charge  of  fraud  and  combination  between  Mr.  Hazle- 
hurst  and  the  contractors,  in  the  receipt  of  the  road  in  an  un- 
finished condition,  and  in  the  issue,  without  authority  and 
fraudulently,  of  common  stock.  There  is  also  equity  in  the 
prayer  that  the  directors  shall  be  restrained  from  purchasing 
the  shares  in  the  Macon  and  Western  Railroad.  But  over- 
ruling the  demurrer  is  one  thing  and  granting  the  injunc- 
tion is  another.  Judge  Cole  has,  as  we  think,  properly  re- 
strained the  directors  from  purchasing  the  Macon  and  Wes- 
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tern  stock.  From  his  refusal  to  appoint  a  Receiver,  and  his 
denial  of  all  the  other  prayers  of  the  bill  as  to  the  contract 
and  receipt  of  the  road,  and  as  to  the  common  stock,  and  the 
confining  of  his  injunction  to  the  transfer  of  the  preferred 
9U)ckj  we  must  conclude  that  he  felt  the  charges  of  fraud  to 
be  either  completely  repelled,  or  that  the  complainants  had  by 
their  acquiescence  estopped  themselves.  As  we  understand  his 
jodgment,  he  has  restrained  the  transfer  of  the  preferred 
stock,  on  the  sole  ground  that  the  issue  of  such  stock  was 
iltegaly  and  that  such  being  the  case,  acquiescence  or  even 
consent  by  the  stockholders  could  not  cure  the  illegality. 

2.  In  this  we  think  there  was  error.  There  is  nothing  in 
the  charter  prohibiting  either  the  issue  of  preferred  stock,  or 
the  other  part  of  the  agreement  which  stipulates  that  a  ma- 
jority of  the  directors  shall  be  the  holders  of  a  certain  number 
of  shares  of  this  stock.  As  to  the  latter  point,  the  qualifi- 
cation of  directors,  nothing  is  more  common  in  cor|>orations 
than  to  pass  a  by-law  fixing  qualifications  for  directors,  as 
that  they  shall  be  the  holders  of  certain  shares  of  stock. 

This  charter  provides  that  the  directors  may  make  by- 
laws; and  if  they  have  power  to  make  a  by-law,  we  can  see 
no  reason  why  they  have  not  power  to  corUraot  that  a  certain 
by-law  shall  exist.  As  we  have  said,  there  is  nothing  in 
this  chsiTier  prohU)Uing  the  issue  of  preferred  stock.  It  is 
contended,  it  is  true,  that  the  provision  of  the  charter  fixing 
each  share  at  8100  for  the  amount  paid  in,  prohibits  the  is- 
sue of  preferred  stock  by  implication.  We  do  not  feel  called 
upon  in  this  case  to  decide  this  question.  We  are  inclined 
to  the  opinion  that  if  there  be  no  express  prohibition  against 
soch  issue  in  the  charter,  a  corporation  has  power  to  issue 
such  stock,  keeping  within  the  amount  of  stock  limited  by 
the  charter.  It  is,  in  fact,  only  one  mode  of  borrowing 
money,  and  it  would  lar&^ely,  and  we  think  unwisely,  cripple 
the  efficiency  of  corporations  to  deny  them  this  mode  of  of- 
fering  security  to  those  dealing  with  them.  The  weight  of 
antfaority  is  in  favor  of  such  a  power :  Redfield  on  Railways 
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2d  volume,  516;  49th  Maine,  491;  15th  Indiana,  396. 
Though  we  admit  the  question  is  a  new  one,  and  the  doo- 
trines  upon  the  subject  are  not  well  established. 

3.  The  record  in  this  case  shows  that  this  contract,  both 
for  the  issue  of  the  stock,  and  as  to  the  qualification  of  di- 
rectors has  been  acted  upon  by  the  contractors.  The  con- 
tract was  reported  to  the  company  and  it  was  acquiesced  in. 
The  contractors,  on  the  faith  of  it,  have  built  the  road.  And 
the  question  is,  not  whether  the  directors  had  power  to  make 
it,  but  whether,  afler  it  has  been  made,  after  the  company 
has,  upon  its  part  got  the  benefit  of  the  contract,  after  the  other 
parties  have,  upon  the  faith  of  it,  spent  their  money,  and 
the  company  has  acquiesced  in  the  act  of  the  directors,  either 
the  whole  company,  or  a  portion  of  the  stockholders,  can  oome 
forward  and  repudiate  the  contract  ? 

Admitting  the  want  of  power  in  the  officers  to  make  the 
contract,  can  the  company,  or  a  portion  of  it,  under  the  cir- 
cumstances set  forth,  now  repudiate  it  as  lUtra  vires  f  With- 
out doubt,  there  is  an  apparent  conflict  in  the  authorities  upon 
this  subject.  It  would  seems  from  many  cases,  that  an  act 
ultra  vires,  by  the  officers  of  a  corporation,  is  void,  and  that 
no  amount  of  consent  or  acquiescence  by  the  stockholders  can 
estop  them  from  setting  up  the  illegality:  7  E.  L.  &  £., 
509;  35  E.  L.  &  E.,  8;  16  E.  L.  &  E.,  180;  22  Conn., 
502;  21  Howard,  442;  12  E.  L.  &  E.,  224.  On  the  other 
hand,  it  has  often  been  held  that  the  company  or  the  stock- 
holders may  be  estopped,  like  individuals,  by  consent,  acqui- 
escence, etc. :  30  E.  L.  E.,  120 ;  35  Id,  37;  22  N.  Y.,  358 ; 
17  Barb.,  38  ;  5  El.  &  Bl.,  248 ;  Redfield  on  Railways,  vol- 
ume 1,  75;  14  Penn.  St.  R.,  81 ;  23  Howard,  381 ;  4  John 
Chan.,  370;  11  Eng.  L.  &  E.,  442;  24  Barb.,  375;  9  Col., 
45;  Pierce  on  Railroad  Law,  401 ;  19  Barb.,  568;  6  Ohio, 
119;  1  English  Railway  cases,  436;  2  Id,  187;  6  Allen, 
52;  28  Georgia,  117.  Upon  a  close  examination,  however, 
of  the  authorities,  it  will  be  found  that  this  conflict  is,  for 
the  most  part,  only  apparent 
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Every  charter  is  a  contract  between  the  public  and  the 
corporators,  and  between  the  corporators  themselves.  An 
act  of  the  officers  (and  a  corporation  can  act  in  no  other  way) 
may  violate  the  contract  with  the  public.  According  to  the 
authorities,  such  an  act  is  an  illegal  contract,  contrary  to  pub- 
lic policy,  and  void.  But  if  the  act  only  violate  the  contract 
between  the  corporators,  it  may  or  may  not  be  void,  accord- 
ingly as  the  corporators  may  have  directed,  assented  to,  or 
acquiesced  in  it.  The  former  class  of  acts  includes  those 
which  relate  to  enterprises  or  franchises  not  granted.  The 
latter  class  includes  such  acts  as  violate  those  provisions  of 
the  charter  which  regulate  the  rights  of  the  corporators  with 
each  other.  It  is  apparent  that  there  is  a  wide  difference  in 
the  nature  of  things  between  these  two  classes  of  acts. 

The  officers  of  a  corporation  may  do  an  act  which  is,  un- 
der the  charter,  beyond  the  legitimate  scope  and  province  of 
the  grant,  as  if  a  railroad  company  should  undertake  to  build 
a  cotton  manufactory,  or  a  bank  to  build  a  railroad.  Such 
an  act  would  be  an  attempt  to  exercise  a  franchise  not  gran- 
ted to  the  corporation.  There  is  strength  in  the  argument 
that  such  an  act  is  iUegcUf  contrary  to  public  policy j  and  how- 
ev^  parties  may  have  consented,  they  may  ask  the  Courts 
to  refuse  to  enforce  contracts  based  upon  or  in  furtherance  of 
it.  If  by  consent  the  stockholders  could  give  validity  to 
contracts  based  upon  such  acts,  they  could,  in  effect,  grasp 
new  franchises  from  the  public  at  their  pleasure.  But  acts 
of  the  officers  of  a  corporation  are  often  said  to  be  vUra  vires 
when  they  are  wholly  within  the  scope  of  the  franchise  gran- 
ted in  the  charter,  but  they  are  beyond  the  authority  confer- 
red upon  the  officers. 

Such  acts,  though  directly  contrary  to  the  provisions  of  the 
charter,  if  they  be  authorized  by  the  stockholders,  or  be  ac- 
quiesced iuy  or  confirmed,  cannot  be  avoided  after  third  per- 
sons have  acted  upon  them.  They  are  regulated  by  the  rules 
which  govern  the  relation  of  principal  and  agent  to  third 
persona:    4  John.  Chan.,  370;  Pierce  on  Kailroad  Law,  401. 


66  SUPREME  COURT  OF  GEORGIA. 


Hazlehurat  et  al.,  vs.  The  Savannah,  etc.,  Railroad  et  aL 

« 

Applying  these  principles  to  the  facts  of  this  record^  what 
is  the  result?  The  contract  for  the  building  of  the  one  hun- 
dred and  fifty  miles  of  unfinished  road  was  reported  by  the 
president  to  the  stockholders'  meeting;  these  complainants 
were  present.  It  is  true  the  bill  states  that  the  president  did 
not  go  into  details,  and  that  there  were  provisions  of  the  con- 
tract, which,  if  the  complainants  had  known,  they  would 
not  have  assented  to.  But  it  is  admitted  in  the  bill  that 
they  were  distinctly  inforraeil  as  to  the  preferred  stock.  It 
is  also  stated  in  the  bill,  that  the  president  did  not  pretend  to 
state  the  details  of  the  contract,  or  do  more  than  give  its 
general  features.  The  whole  thing  was  there  for  their  in- 
spection. It  is  not  charged  that  there  was  any  deception, 
much  less  that  the  contractors  deceived  them.  If  the  com- 
plainants did  not  know  the  terms  of  the  contract,  it  was 
simply  because  they  did  not  care  to  know;  five  minutes  read- 
ing of  a  paper,  at  the  call  of  any  stockholder,  would  have 
told  them  the  exact  truth.  They  saw  fit  not  to  read,  to  be 
satisfied  with  what  was  avowedly  only  a  general  statement 
of  it  to  them  by  their  own  agent.  Would  it  not  be  mon- 
strous, after  the  contractors  have  done  the  work,  to  permit 
men,  thus  acting,  to  come  forward  and  repudiate  their  own 
contract?  The  provision  of  the  charter  fixing  the  stock  at 
$100  00  per  share,  and  implying  equality  between  the  share- 
holders, is  clearly  a  matter  in  which  the  public,  as  such,  has 
no  interest.  It  is  simply  a  regulation  looking  to  the  inter- 
nal management  of  the  affairs  of  the  company,  to  the  rights 
of  the  stockholders  among  each  other.  So,  too,  as  to  the 
qualification  of  directors.  The  company  may  make  any  rule 
on  that  subject  they  see  fit.  If  so  they  may  contract  to  do  it, 
and  if  they  receive  the  consideration  they  cannot  say  the 
contract  was  ultra  vires. 

These  things  are,  even  if  they  be  provided  for  in  the  char- 
ter, mere  contracts  among  the  stockholders  for  the  regula- 
tion of  their  rights  as  to  each  other;  they  are  contracts,  too, 
which  any  one  stockholder  has  a  right  to  insist  upon,  even 
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against  every  other.  But  if  there  be  a  dealing  with  third 
persons,  in  which  the  stockholders  acquiesce,  or  which  they 
confirm,  they  cannot  plead,  when  they  are  called  on  to  com- 
ply with  their  contract,  that  it  was  ultra  vires.  We  think, 
therefore,  that  as  to  ^  oorUractj  even  as  the  facts  are  stated 
in  the  bill,  it  is  too  late  now  for  the  complainants  to  set  up 
tifira  vires, 

4.  As  so  the  question  of  fraud  in  the  receipt  of  the  road, 
we  agree  with  Judge  Cole,  that  the  answer  of  Mr.  Hazle- 
hnrst,  with  the  printed  annual  reports  attached,  completely 
deny  it.  We  think,  too,  that  here,  also,  the  acquiescence  of 
the  complainants  for  a  year  and  their  receipt  of  the  profits, 
estops  them.  It  was  the  eorUract  that  Mr.  Hazlehurst  should 
be  the  judge  of  the  acceptance  of  the  road,  and  the  whole 
point  of  the  charge  is,  fraud  upon  his  part.  If  he  was  tn- 
eampetenif  if  bis  judgment  was  bad^  he  was  still  the  agent  of 
the  company.  It  is  only  the  charge  of  fraud  and  complicity 
which  gives  vitality  to  this  part  of  the  bill.  That,  it  seems 
to  us,  is  completely  denied.  No  matter  if  the  road  was  in- 
complete. If,  in  the  judgment  of  the  president  and  en- 
gineer of  the  company,  in  good  faith  entertained,  it  was  to 
the  interest  of  the  company  to  receive  the  road,  and  he  has 
done  it,  and  the  company  has,  for  a  year,  uncomplainingly 
acquiesced,  they  are  estopped.  They  cannot  now  put  the 
contractors  where  they  were,  and  it  would  be  a  gross  wrong 
to  permit  them  at  this  late  day  to  object.  It  is  a  well 
settled  principle,  that  when  work  is  to  be  received  or  not, 
according  to  the  judgment  of  an  engineer,  his  decision  is 
final,  unless  there  be  fraud :  1  Bedfield  on  Railways,  406, 
416. 

6.  Upon  the  question  of  the  right  of  the  directors  to  pur- 
chase the  stock  of  the  Macon  and  Western  Railroad,  we 
abide  by  the  decision  made  in  the  case  of  The  Central  Bail" 
road  V8.  Stephen  OollinSf  decided  at  December  Term,  1869. 
We  think  the  cases  precisely  parallel.  If  one  railroad  com- 
any  maji  at  its  option,  buy  the  stock  of  another,  it  practi* 
Vol.  ZLin— 4. 
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callj  undertakes  a  new  eDterprise,  not  contemplated  by  its 
charter*  This  it  cannot  do  by  any  implication.  The  power 
so  to  do  must  be  clear,  and  that,  too,  under  the  rule  of  con- 
struction that  the  charter  is  to  be  strictly  construed  as  against 
the  power.  Tlie  power  granted  by  the  Act  of  1860,  pam- 
phlet 193,  to  hold  any  kind  of  property,  can  only  mean  any 
kind  of  property  necessary  to  carry  out  the  purposes  of  the 
franchise,  to-wit :  the  building  and  working  a  railroad  from 
Macon  to  Brunswick.  The  purchase  of  this  stock  would  be, 
and  could  be,  only  for  the  purpose  of  exercising  a  new  frau" 
ehiaej  to-wit :  the  running  of  a  road  from  Macon  to  Atlanta. 
We  do  not  care  to  go  over  the  argument  we  have  used  in  the 
case  referred  to.  We  simply  say  we  see  no  reason  to  change 
the  doctrine  there  stated,  and  that  there  is  nothing  in  the 
Act  of  1856  or  of  1860  broader  than  was  in  the  charter  of 
the  Central  Road.  We  take  occasion  to  say  that,  in  our  judg- 
ment, the  use  of  the  State  indorsed  bonds  for  this  purchase 
would  be  illegal.  The  purpose  of  the  State  was  clearly  not 
to  aid  the  Macon  and  Brunswick  Kailroad  in  constructing 
the  Macon  and  Western  Railroad,  but  to  complete  and  equip 
its  own  road. 

6.  Any  stockholder  has  a  right  to  insist  that  the  bonds 
thus  indorsed  shall  be,  in  good  faith,  used  for  the  purpose 
intended  by  the  State. 

7.  But  we  do  not  see  bow  it  is  possible  for  a  Chancellor, 
in  this  State,  to  enjoin  a  non-resident  who  has  not  been  served 
with  process  by  some  officer  of  this  State,  from  doing  an  act 
in  the  State  of  New  York :  Bearing  vs.  Bank  of  Charles- 
ton, 6  Georgia,  427 ;  Adams  V8.  Lamar,  8  Georgia,  82 ;  1 
Daniel  Chancery  Practice,  502.  We  greatly  regret  that  this 
is  the  case.  These  bonds  have  been  illegally  used,  and  we 
should  be  very  glad  to  lay  our  hands  upon  them.  But  the 
desire  to  do  this  cannot  change  the  settled  law  of  the  case. 
Unless  the  parties  can  be  served  by  some  process,  our  Courts 
cannot  control  them  by  injunction.  We  do  not  say  that  there 
is  no  remedy  for  this  wrong.     These  men  hold  property  in 
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Georgia,  in  this  road,  and  any  claim  a  citizen  of  Georgia  has 
against  them  may,  without  doubt,  follow  that  property. 
Clearly,  also,  the  stockholders  have  a  right  to  see  to  it,  that 
the  sinking  fond  provided  for  by  the  Act  of  1865,  indorsing 
the  bonds,  shall  be  set  aside,  as  that  Act  requires.  But  there 
is  no  allegation  in  the  bill  that  the  company  refuses  to  do  this. 
The  bill  chaiges  that  it  has  not  been  done.  Perhaps  these 
very  complainants  have  voted  against  doing  so. 

Coarts  will  not,  as  a  general  rule,  interfere  between  the 
stockholders  and  a  corporation,  until  the  methods  in  the 
power  of  the  stockholders  have  been  tried.  It  is  not  charged 
in  this  bill  that  any  person  has  sought  to  have  this  fund  set 
aside.  Perhaps  if  a  motion  to  that  effect  were  made  it  would 
be  done :  Redfield  on  Railways,  volume  2,  325 ;  4  E.  L.  & 
E.,  113 ;  2  Hare,  461 ;  49  Penn.,  310.  We  think  this  ought 
to  be  done.  If  none  of  the  stockholders  will  move  it,  we 
hope  the  State  authorities  will  interfere  and  demand  it,  and 
if  it  is  refused,  we  hope  steps  will  be  taken  to  compel  it. 
These  State  indorsements  are  full  of  danger  to  the  State,  un- 
less the  law  be  very  faithfully  complied  with. 

Judgment  reversed. 

LoCHRANE,  Chief  Justice,  concurred  from  the  Bench  as 
follows : 

It  appears  from  the  record  in  this  case,  that  defendants  in 
error  filed  their  bill  charging  several  acts  done  by  the  Macon 
and  Brunswick  Railroad  Company,  to  be  vUra  vireSj  and  oth- 
ers as  fraudulent,  and  injurious  to  the  rights  of  the  minority 
stockholders,  who  are  the  complainants.  Their  grounds  of 
complaint  are:  1st.  In  relation  to  a  contract  made  with 
HoU  and  Miller  for  the  completion  of  the  road  to  Brunswick. 
2d.  That  preferred  stock  had  been  issued  to  them  in  payment. 
3d.  That  such  stock  it  had  been  agreed  should  form  the  qual- 
ification for  directorship  in  the  company.  4th.  That  the  con- 
tract has  not  been  fulfilled.  6th.  That  the  directors  have 
israed  $200,000  00  in  bonds  as  a  fronts  for  the  purchase  of 
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certain  shares  in  the  Macon  and  Western  Railroad  Company. 

To  this  bill  there  was  a  demurrer,  which  was  overruled, 
and  the  answer  of  the  president  of  the  company  was  then 
filed,  npon  which  the  hearing  took  place,  and  the  Judge  be- 
low,  in  Chambers,  March  20,  1871,  ordered  that  the  defend- 
ants, George  Hazlehurst  and  the  Macon  and  Brunswick 
Railroad  Company,  be  restrained  and  enjoined  from  deliver- 
ing the  $600,000  00  in  indorsed  bonds,  etc.,  also  from  trans- 
ferring the  preferred  stock  upon  the  books,  etc.;  also  he  en- 
joined and  restrained  the  parties  (non-residents)  who  hold  the 
preferred  stock  from  disposing  of  it,  and  also  the  $200,- 
000  00  bonds  which  they  hold,  and  this  judgment  (1st)  in 
overruling  the  demurrer,  and  (2d)  in  granting  the  injunction 
as  stated,  is  now  before  us  and  forms  the  basis  of  this  writ  of 
error. 

We  do  not  propose  to  go  through  this  record  in  giving  the 
reasons  of  our  concurrence  in  the  opinion  delivered  by  the 
Court.  Nor  is  it  necessary  in  the  view  we  entertain  of  the 
only  question  of  impoiHance  in  the  case.  The  demurrer  was^ 
we  think,  overruled  properly  by  the  Court  below  upon  the 
ground  that  the  use  of  the  two  hundred  thousand  bonds, 
to  buy  the  stock  of  the  Macon  and  Western  Railroad  Com- 
pany was  fdtra  vireSy  and  the  proper  subject  matter  of  equity 
interposition  and  jurisdiction  by  the  Court.  The  other  char- 
ges of  the  bill  give  no  right  to  the  complainants,  as  minor- 
ity stockholders,  to  invoke  the  jurisdiction  of  equity  without 
reference  to  the  cmmffer^  which  is  complete,  conclusive  and 
overwhelming  in  its  effect,  responsive  to  the  allegations.  We 
feel  satisfied,  that  the  corporation  in  making  this  contract 
did  not  exceed  its  duty,  that  the  right  to  issue  preferred  stock 
or  income  bonds,  or  mortgage  bonds,  with  which  to  pay  for 
the  construction  of  a  railroad,  is  a  clear  and  unquestionable 
right  under  the  corporate  powers  incident  to  all  corpora- 
tions. And  in  view  of  the  great  benefit  to  the  public,  by 
permanent  investments  in  railroads  in  this  State,  we  lay 
down  the  proposition  broadly  that  such  right  may  not  fur* 
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ther  be  made  a  question  of  judicial  controversy.  In  the 
wisdom  of  tlie  legislative  power  grants  of  charter  privileges 
have  been -conferred  for  the  purpose  of  building  additional 
roads  throughout  the  limits  of  this  State,  and  State  indorse- 
ment superadded  to  induce  the  consummation  of  such  enter- 
prises. When  such  roads  are  built  they  contribute  largely 
to  advance  the  public  interests,  and  while  this  Court  will 
hold  the  strict  accountability  of  the  use  of  such  State  indorse- 
ment by  such  corporators,  we  will  recognize  the  right  of  such 
companies  to  enter  into  such  contracts  as  will  secure  the  con- 
struction of  these  respective  roads  within  the  proper  exercise 
of  tbeee  corporate  powers  either  express  or  implied,  as  essen- 
tial to  consummate  the  purposes  of  their  creation.  We  there- 
fore bold  that,  neither  in  the  making  of  the  contract  or  is- 
suing preferred  stock  to  the  contractors,  was  there  anything 
done  which  would  not  be  l^ally  done  within  the  legimate 
scope  and  power  of  their  charters.  Nor  do  we  see  any  equity 
in  the  allegations  that  this  road  was  not  completed  according 
to  contract,  under  the  facts.  This  questioa  was  settled  finally 
and  firmly  by  the  acts  of  the  officers  of  the  company  and  the 
approval  of  the  stockholders.  Nor  is  tliere  anything  ultra 
vires  in  the  twelfth  section  of  the  contract  relating  to  the 
qualifications  of  directors.  These  directors  had  the  power 
to  make  the  by-laws  and  to  make  the  contract,  and  the  ap- 
proval of  both  ends  the  question  as  to  these  complainants. 
Bui  we  tlunk  that  the  use  of  the  $200,000  00  in  bonds  as  a 
fund  to  purchase  the  stock  of  another  road  was  ultra  vires, 
and  not  authorized  by  the  charter.  And  the  injunction  as  to 
this  was  properly  granted.  But  as  to  all  other  things  or- 
dered therein  it  was  improperly  granted.  Remarking  that  in- 
junctions against  non-residents  can  bear  no  extra  territorial 
force,  and  should  not  be  granted  by  Courts,  we  reiterate  the 
opinion  of  this  Court  at  the  present  term.  It  is  only  in  a 
stiong  case  and  when  the  majority  are  clearly  violating  the 
diartered  rights  of  the  minority  and  putting  their  interests 
in  imminent  danger,  that  a  Court  of  equity  will,  at  the  in- 
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fitance  of  a  minority  of  the  stockholders  in  a  corporation^ 
interfere  with  the  management  of  its  affairs. 

Wabner^  Judge,  dissenting. 

This  is  a  bill  filed  by  the  complainants  as  stockholders  in 
the  Macon  and  Brunswick  Railroad  Company,  against  the 
company,  alleging  that  they  are  the  holders  and  owners 
of  seventeen  hundred  and  forty-four  shares  of  the  capital 
stock  of  said  company,  which  has  been  bona  fide  paid  to  said 
company  at  the  rate  of  $100  00  per  share,  and  that  their  in- 
terest as  such  stockholders  in  said  company  is  greatly  en- 
dangered by  the  illegal  conduct  of  the  president  and  board 
of  directors  of  said  company  in  violation  of  the  charter 
thereof,  with  a  prayer  for  relief  and  injunction.  The  com- 
plainants allege,  amongst  other  things  in  their  bill,  that  their 
company,  in  direct  violation  of  their  charter,  which  provides 
that  the  stock  of  said  company  shall  consist  of  a  certain 
number  of  shares,  to  be  subscribed  and  paid  for  at  $100  00 
per  share,  have  made  a  contract  whereby  they  have  issued 
$1,500,000  00  of  preferred  Btock,  which  was  estimated  and 
valued  at  the  sum  of  $300,000  00  only;  that  this  pre/erred 
stock  was  issued  for  the  purpose  of  enabling  the  holders 
thereof  to  obtain  the  control  of  the  affairs  of  the  company, 
to  the  injury  of  the  bona  fide  stockholders  thereof,  inasmuch 
as  it  is  provided  in  said  contract  that  a  majority  of  the  board 
of  directors  shall  each  be  a  holder  of  two  hundred  shares  of 
said  preferred  stock,  and  that  such  directors  shall  be  elected 
as  soon  as  there  are  parties  qualified  to  serve;  that  said  com- 
pany shall  not  increase  the  further  issue  of  bonds,  or  the 
common  or  preferred  stock  of  the  company,  except  by  oanaent 
in  writing  of  a  majority  in  amount^  of  the  holders  of  the  pre- 
ferred stock.  The  complainants  further  allege  and  charge  in 
their  bill  that  the  company,  afler  having  obtained  the  State's 
aid  by  an  indorsement  of  their  bonds  for  $10,000  00  per 
mile  to  enable  them  to  build  their  road,  and  after  they  bad 
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been  running  their  trains  thereon  for  several  months  through 
to  Brunswick,  obtained  from  the  State  additional  State  aid, 
by  an  indorsement  of  their  bonds  to  the  extent  of  three  thou- 
sand dollars  per  mile,  under  the  pretext  that  it  was  wanted 
for  the  purpose  of  paying  off  $1,100,000  00  of  the  second 
mortgage  bonds  of  the  company,  whereas  the  contrary  there- 
of is  the  truth;  that  it  never  was  the  intention  of  said  com- 
pany to  extinguish  any  part  of  said'  indebtedness  held  by 
themselves,  but  to  retain  the  $600,000  00  of  the  State's  in- 
dorsed bonds,  for  the  use  and  benefit  of  said  preferred  stock- 
holders, to  the  exdtmon  of  the  complainants  and  other  stock- 
holders in  said  company.     It  is  further  alleged  and  charged 
in  said  bill  that  notwithstanding  said  company  has  received 
the  State's  indorsed  bonds,  on  the  representation  that  the 
road  had  been  completed  so  as  to  entitle  the  company  to  re- 
ceive the  same;  yet,  in  fact,  the  road  has  not  been  so  com- 
pleted, but  is  still  in  an  incomplete  and  unfinished  condition, 
rendering  it  not  only  unsafe,  but  dangerous  as  a  highway  of 
traYe],and  thereby  exposing  the  complainants,  as  stockholders 
in  the  road,  to  heavy  damages  for  loss  in  running  trains  over 
such  a  defective  road.     The  bill  alleges  especially  the  defects 
in  the  construction  of  the  road,  which  is  supported  by  the 
affidavits  of  two  engineers  who  worked  on  it  at  the  time  of 
its  being  constructed.     The  bill  also  alleges  and  charges  that 
the  directors  of  said  company,  made  such  by  virtue  of  said 
preferred  stock,  have  purchased  five  thousand  shares  of  the 
stock  of  the  Macon  and  Western  Railroad  Company  on  their 
own  private  accotint,  and  not  for  the  Macon  and  Brunswick 
Company,  and  have  paid  therefor  in  the  Macon  and  Bruns- 
wick State  indorsed  l)ond8.     The  bill  further  charges  that  a 
majority  of  the  said  preferred  stockholders  are  non-residents 
of  this  State;  that  their  interests  are  in  conflict  with  the  in- 
terests of  the  original  bona  fide  stockholders  in  said  company ; 
and  that  the  holders  of  such  prefetred  stock,  under  said  illegal 
oontract  set  forth  in  the  bill  as  an  exhibit  thereto,  are  en- 
abled to  control  the  management  of  said  company,  and  the 
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financial  affairs  thereof  as  they  may  desire;  and  that  said 
company  has  not  set  apart  annually,  and  deposited  with  the 
Gk)vernor,  two  per  cent,  upon  the  amount  of  the  bonds  in- 
dorsed by  the  State,  as  a  sinking  fund,  for  the  payment  of 
said  bonds,  as  required  by  the  Act  and  resolutions  granting 
the  aid  of  the  State  to  said  company. 

After  hearing  the  parties  by  their  counsel  on  the  applica- 
tion for  an  injunction,  the  Judge  granted  the  same,  where- 
upon the  defendants  excepted.  The  contracts  made  by  cor- 
porations, within  the  limits  of  their  respective  charters,  as 
well  as  those  of  natural  persons,  are  under  the  proieotion  of 
the  lawj  and  it  is  the  duty  of  the  Courts  to  maintain  and  en- 
force them;  but  when  incorporated  companies  undertake  to 
make  contracts  or  do  other  acts  not  auAoriaxd  by  their  re- 
spective charters,  or  in  violation  thereof,  then  it  is  equally 
the  duty  of  the  C6urts  to  reatrain  them.  The  allegations  and 
charges  made  by  the  complainants  in  this  bill  against  the 
President  and  Directors  o(  the  Maoon  and  Brunswick  Rail- 
road Company,  are,  to  speak  in  the  mildest  terms,  of  a  very 
grave  character,  and  it  is  due  to  them,  as  well  as  to  the  pub- 
lic, that  they  should  have  an  opportunity  to  meet  them,  not 
by  skarpf  teehrnocU  objections,  but  squardy  on  the  merits 
thereof,  on  the  final  hearing  before  the  proper  tribunal.  If 
a  railroad  corporation  can  be  allowed,  without  express  au- 
thority granted  to  it  for  that  purpose,  to  make  a  contract  by 
which  they  can  provide  for  the  issuing  of  preferred  stock  of 
the  company,  and  prescribe  thereby  that  the  holding  of  a 
certain  number  oS  shares  of  that  preferred  stock  shall  con- 
stitute a  necessary  qualification  fmr  a  director  in  that  com- 
pany, without  any  regard  to  the  amount  to  be  paid  for  each 
share  of  such  preferred  stock,  and  thus  obtain  in  that  way 
the  control  of  the  affairs  of  the  company,  there  will  not  be 
much  security  for  the  rights  of  the  minority  bona  fide  stock- 
holders who  have  paid  the  full  amount  of  their  stock  as  requir- 
ed by  the  charter  of  the  company;  that  is  to  say,  $100  00  for 
each  share  of  stock  therein.    Although  the  State  is  not  com-* 
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pUuning  in  this  case,  but  only  the  stockholders  of  the  com- 
pany,  still  the  principle  involved  is  the  same  as  if  the  State 
was  complaining,  and  it  is  an  important  principle  in  view  of 
the  extent  to  which  State  aid  has  been  granted  to  railroad 
companies  in  this  State.  The  Act  of  the  General  Assembly 
granting  State  aid  to  this  company,  provides,  that  the  in- 
dorsed bonds  shall  not  be  sold  for  less  than  ninety  cents  in 
the  dollar^  but  if  the  company,  as  was  done  in  this  case,  can 
make  a  contract  by  which  they  create  cheap  preferred  stock, 
and  then  make  a  contract  for  the  sale  of  the  State's  indorsed 
bonds  and  the  cheap  preferred  stock  to  the  same  purchaser, 
though  the  indorsed  bonds  might  be  nominaUy  rated  at  ninety 
oents  in  the  trade,  what  would  be  the  average  price  paid  for 
the  whole?  How  much  money  would  the  purchaser  in  fact 
pay  for  the  cheap  preferred  stock  and  the  State  indorsed 
bonds?  By  this  arrangement  the  strong  indorsed  State 
bonds  as  well  as  the  original  paid  up  stock  are  diluted  and 
weakened  by  the  company's  cheap  preferred  stock,  in  the 
same  manner  as  good,  strong  brandy  is  diluted  and  weakened 
by  pouring  into  it  plenty  of  water.  If  all  the  company's 
stock  was  such  as  required  by  its  charter,  $100  00  per  share, 
and  that  amount  actually  paid  in  therefor,  then  that  stock 
could  not  be  used  to  dilute  and  weaken  the  value  of  the 
indorsed  State  bonds  or  the  original  paid  up  stock  of  the 
company,  but  the  cheap  preferred  stock  issued  outside  of  the 
provisions  of  the  charter  could  be  so  used.  And  it  is  charged 
in  this  bill  that  the  $1,600,000  00  of  the  preferred  stock  is- 
sued by  the  company  under  the  contract  was  estimated  and 
valued  at  only  the  sum  of  $300,000  00,  and  that  this  latter 
amount  was  not  actually  paid  in  to  the  company  in  money,  but 
was  to  be  paid  in  work  afber  the  same  was  issued.  The  facts 
of  this  case  illustrates  the  practical  effect  of  a  railroad  com* 
pany  being  allowed  to  issue  preferred  stock  in  a  different 
manner  from  that  which  is  prescribed  by  its  charter.  And  the 
principle  involved  in  this  case  is  applicable  to  every  other 
railroad  in  the  State,  and  is  especially  important  for  the  pro- 
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tection  of  the  interests  of  the  people  in  view  of  the  extent  to 
which  State  aid  has  been  granted  to  the  several  railroad  oom- 
panies  in  this  State. 

There  is  another  important  principle  involved  in  thiscasei 
of  which  the  original  stockholders  in  this  company  complaioi 
and  that  is  the  indorsement  of  the  bonds  of  the  company  by 
the  State,  when  the  road  has  been  imperfectly  built  and  in 
an  unfinished  condition.  If  the  road  is  in  the  condition  as 
stated  in  the  bill  of  complaint,  and  the  indorsement  of  the 
bonds  was  procured  from  the  State  for  the  benefit  of  the  pre- 
ferred stockholders  in  that  company,  then  it  was  not  only  a 
legal  fraud  on  the  complaining  stockholders,  but  a  Ic^al  fraud 
on  the  people  of  the  State.  I  say  a  legal  fraud,  because  it  was 
a  fraud  perpetrated  under  the  form  and  color  of  law.  It  is 
true,  the  State  is  not  complaining  here  now,  hut  the  principle 
applicable  to  railroads  constructed  with  State  aid,  should  not 
be  ignored.  The  only  security  which  the  State  has  for  her 
indorsement  of  the  bonds  of  railroad  companies  is  the  roads 
and  their  equipments.  If  the  State's  indorsement  shall  be 
procured  on  the  bonds  of  a  half  finished  or  improperly  con- 
structed road,  the  bonds  sold,  and  the  money  arising  there- 
from in  the  pockets  of  unknown  persons,  and  the  road  is 
sold  on  the  foreclosure  of  the  State's  mortgage,  such  a  road 
might  not,  and  probably  would  not  sell  for  enough  to  pay 
the  debt  due  the  State,  but  the  bonds  would  have  to  be  paid 
by  taxation  of  the  people.  The  facts  disclosed  by  this  record 
shew  what  has  happened  in  regard  to  this  road,  and  what 
may  and  probably  will  happen  in  regard  to  other  roads  to 
which  State  aid  has  been  granted,  if  the  Courts  fail  to  pro- 
tect, by  the  exercise  of  that  restraining  process  with  which 
they  are  clothed  when  corporations  undertake  to  make  con- 
tracts and  do  other  acts  not  authorized  by  tlieir  respective 
charters,  or  in  violation  of  the  Acts  of  the  General  Assem- 
bly, granting  to  them  State  aid  by  the  indorsement  of  their 
bonds. 

The  purchase  of  the  five  thousand  shares  of  stock  of  the 
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Macon  and  Western  Railroad  by  the  directors  of  the  Macon 
and  Brunswick  Company,  ou  their  own  private  account,  and 
paying  therefor  with  the  indorseil  State  bonds  of  the  latter 
company,  in  the  manner  and  for  the  purpose  as  cl)arge<l  in 
the  bill  of  complainants,  was  unauthorized  and  illegal  as 
against  the  rights  of  the  complaining  stockholders.  The  ap- 
propriation of  $600,000  00  of  the  State  indorsed  bonds  by, 
and  for  the  use  of  the  preferred  stockholders,  to  the  excltMion 
of  the  complainants  and  the  other  stockholders  of  the  com- 
pany as  chained  and  set  forth  in  complainants'  bill,  was  un- 
authorizeil  and  illegal  as  against  the  rights  of  the  complain- 
ing stockholders  of  the  company.  I  am,  therefore,  of  the 
opinion  that  the  judgment  of  the  Court  below  granting  the 
injunction  in  this  case  should  be  affirmed. 


L.  C.  Wells  et  al.,  plaintifTs  in  error  vs.  The  Mayor  and 
Council  of  Atlanta  et  al.,  defendants  in  error. 

1.  Tbe  power  to  contract  for  the  construction  of  water- works  for  the 
citj  of  Atlanta  was,  by  the  original  charter  of  the  city,  and  by  the  Act 
of  September  22,  1870,  conferred  upon  the  Mayor  and  Council  of  the 
city,  and  no  portion  of  the  powers  over  the  construction  and  manage* 
ment  of  such  works  passed  out  or  away  from  the  Mayor  and  Council 
under  siud  Act  of  September  22,  1870,  until  the  Water  Commissioners 
provided  for  by  that  Act,  as  the  successors  in  this  respect  of  the  Mayor 
and  Council,  were  not  only  elected,  but  quali6ed  and  ready  to  succeed. 

2.  When  a  municipal  corporation  is,  by  its  proper  officers,  acting  within 
the  scope  of  its  powers,  a  Court  of  equity  will  not,  at  the  instance  of 
tbe  tax-payers  of  the  corporation,  interfere  to  restrain  or  control  its 
action,  on  the  ground  that  the  same  is  unwise  or  extravagant.  To 
•astain  such  interference,  it  must  appear,  either  that  the  act  is  tdtra 
tires  or  fraudulent  and  corrupt. 

S.  Affidavits  used  on  a  motion  as  to  injunction  should  be  copied  into  the 
bill  of  exceptions.    (R.    See  end  of  Report.) 

(LooHSAWi,  Chief  Jastice,  having  been  of  ooansel  below  did  not  preside  in  this 
taie.) 
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Corporations.  UUra  Vires.  Construction  of  Acts.  Prac- 
tice of  Sapreme  Court  Before  Judge  Hopkins.  Fulton 
county.     Chambers.     December,  1870. 

Wells  and  others  averred  in  their  bill  that  on  the  23d  of 
September,  1870,  the  Greneral  Assembly  passed ''  an  Act  to  au- 
thorize the  Mayor  and  Council  of  the  city  of  Atlanta  to  pro- 
vide for  the  introduction  of  water-works  in  said  city  and  for 
other  purposes"  and  set  out  parts  of  said  Act,  by  which  it 
appeared  that  a  debt  could  be  created  and  that  taxation  was 
permitted  to  raise  funds  for  its  payment,  etc. ;  that  it  pro- 
vided for  the  election  of  a  board  of  Water  Commissioners, 
with  power  to  make  such  contract,  providing  for  their  elec* 
tion  at  the  next  election  for  Mayor  and  Councilmen  for  At- 
lanta, and  that  the  Mayor  and  Council  then  in  being  should 
exercise  such  powers  only  until  such  election.  Further  they 
averred  that  certain  persons  therein  named,  were,  on  the 
7th  of  December,  1870,  (which  was  the  regular  day  for  the 
election  of  Mayor  and  Councilmen  for  Atlanta,)  duly  elected 
Water  Commissioners;  that  at  the  next  meeting  of  the  May- 
or and  Council  thereafter  they  accepted  the  bid  of  Woodruff 
&  Company  and  Stidham  &  Company,  of  Pennsylvania,  to 
erect  water-works  for  Atlanta,  at  the  price  of  $436,000  00, 
and  exhibited  a  copy  of  the  resolution  by  which  said  bid 
was  accepted. 

As  citizens  of  Atlanta  and  tax-payers  on  property  therein, 
they  said  the  Mayor  and  Council  had  no  right  to  act  in  said 
matter  after  said  election  of  Water  Commissioners,  though 
the  Water  Commissioners  had  not  been  (nor  yet  were)  or- 
ganized and  qualified  as  provided  by  law,  and  have  not  con- 
sidered the  question  of  water-works  in  their  official  capacity. 
Further,  they  said  that  said  acceptance  was  made  at  two 
o'clock  at  night,  because  of  haste  to  complete  the  contract; 
that  the  spirit  of  the  Act  was  not  to  precipitate  such  a  bur- 
den of  taxation  upon  them,  but  that  the  Water  Commission- 
ers, as  trustees  for  the  citizens,  should  patiently  investigate 
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and  then  act  id  the  premises.  They  charged  that  the  con- 
tract had  been  let  at  too  high  a  price,  tliey  being  informed 
by  persons  skilled  in  the  business,  and  believing,  that  less 
than  half  of  that  sum  is  as  much  as  said  work  is  worth. 
Besides,  they  averred  that  the  benefits  of  said  water- works 
ooald  not  be  fully  realized  until  a  system  of  sewerage  is  con- 
Btmcted,  and  that  that  will  cost  half  as  much  as  the  entire 
work,  and  the  city,  in  their  opinion,  is  unable  to  pay  so 
much ;  that  by  the  Act  no  more  than  $500,000  00  in  city 
bonds  can  be  expended,  which  at  seventy  cents  in  the  dollar 
makes  $350,000  00;  that  this  sum  will  have  to  be  paid  for 
the  mere  erection  of  the  works,  and  defeat  the  chief  purpose 
of  the  work.  Besides,  at  such  rate,  to  pay  $436,000  00  will 
force  the  issne  of  more  bonds  than  can  be  issued  under  said 
Act.  They  denominated  said  acceptance  by  the  Mayor  and 
Council  "  remarkable  action,"  done  in  "  haste,"  and  an 
"egregious  error,"  **  whether  made  through  fraud,  accident, 
or  mistake,"  they  did  not  know,  but  said  '*  it  is  certainly  one 
of  these ;"  and  they  charged  that  said  bidders,  whose  bid  was 
accepteil,  **  are  actuated  by  fraudulent  designs  in  seeking  said 
contract,  and  by  this  wily  scheme,  by  the  aid  of  many  con- 
federates and  coadjutors  have  overreached  the  said  Mayor 
and  Council."  They  understood,  they  said,  that  the  con- 
tract had  not  yet  been  signed  by  the  Mayor,  and  waiving 
discovery,  they  prayed  an  injunction  restraining  the  Mayor 
and  Council  from  exercising  the  power  to  erect  water-works, 
from  issuing  any  bonds  or  obligations  to  said  bidders,  or  any 
one  for  them,  or  taking  any  further  steps  in  the  premises, 
and  restraining  said  bidders  from  further  proceeding  to  com- 
plete said  contract  or  to  operate  thereunder,  and  from  claim- 
ing any  rights  under  the  same,  and  for  general  relief. 

The  Chancellor  simply  ordered  the  defendants  to  shew 
caase  why  the  injunction  prayed  for  should  not  be  granted. 
The  defendants  answered  the  bill.  The  bidders  simply  sub- 
mitted to  the  Chancellor  the  question  of  power  in  the  Mayor 
and  Conncil  of  Atlanta  to  act  in  the  premises,  denied  all 
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fraud  and  combination,  and  referring  to  the  bid  and  specifi- 
cations exhibited,  said  the  price  was  not  unreasonable,  but 
only  a  moderate  compensation  for  the  work. 

The  Mayor  and  Council  of  Atlanta  admitted  the  passage 
of  said  Act,  and  the  right  of  complainants  to  sue  in  the  ca- 
pacity of  citizens  and  tax-payers.  It  admitted  that  it  was  re- 
ported that  persons  (two  of  them  being  two  of  these  com- 
plainants) ran  for,  and  that  the  persons  named  in  the  bill  as 
such  were  elected  to  the  ofBce  of  Water  Commissioners,  at 
the  said  regular  election  of  Mayor  and  Council  for  1871,  to- 
wit:  on  the  7th  of  December,  1871,  but  said  they  had  no 
official  information  of  the  fact;  that  these  .commissioners  had 
not,  (nor  did  it  appear  that  they  would,)  qualify  and  act, 
and  submitted  that  under  said  Act  they  could  not  act  till  the 
inauguration  of  the  Mayor  and  Council  of  1871.  They  con- 
tended that  under  the  charter  of  Atlanta,  independent  of 
said  Act,  they  had  the  right  to  make  such  contract,  that  the 
Act  did  not  take  away  that  power,  or  if  it  did,  it  lefl  them  to 
exercise  the  powers  by  said  Act  given  to  Water  Commis- 
sioners till  Water  Commissioners  were  duly  organized.  They 
gave  then  a  history  of  their  connection  with  this  business, 
substantially  as  follows : 

On  the day  of  ,  1870,  they  appointed  three 

members  of  the  board  as  a  committee  to  investigate  and  re- 
port as  to  water-works.  One  of  this  committee  was  Mr. 
Murphy,  a  skilled  mechanic.  By  actual  survey  of  various 
localities,  by  correspondence  and  by  Murphy  visiting  various 
Northern  and  Western  cities  and  studying  their  water-works, 
the  committee  became  prepared  to  report  and  on  the  30th  of 
September,  1870,  did  report.  A  copy  of  that  report  is  made 
part  of  the  answer  by  exhibit.  It  stated  substantially  as 
follows:  The  committee  considered  Peachtree  Creek,  South 
river  and  the  Chattahoochee  river  the  only  points  from  which 
a  supply  of  water  could  be  had.  The  two  former  would 
supply  three  million  of  gallons  of  water  in  every  twenty- 
four  hours^  and  the  latter  would  supply  an  unlimited  quan- 
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tity.  The  elevation  at  those  points,  the  approximate  cost  of 
sapplying  three  millions  of  gallons  per  day  from  either  of 
the  two  former,  and  five  millions  of  gallons  from  the  Chatta- 
hoochee, with  the  distance  of  each  from  the  centre  of  city  was 
as  follows,  for  sixty  thousand  population : 

XLVTATIOV.  DI8TANCE.  COST. 

Peach  tree 336  5  miles.  $490,000  00 

Chattahoochee 387  7  miles.  750,000  00 

Sooth  River. 275  5  miles.  380,000  00 

This  expense  might  be  decreased  by  taking  less  pipe  for 
distribution,   using  smaller  machinery,  etc.     The  water  of 
Peachtree  Creek  is  too  impure  for  drinking.     The  Cornish 
system    had   long   been  tried,  and  was  certainly  good,  the 
Holly  system,  etc.,  presented  many  advantages,  but  was  not 
so  certain  as  to  results.     Throughout  it  furnished  the  data 
apon  which  they  came  to  these  conclusions,  and  concluded 
with  an  exhibit  of  the  great  advantages  from  water-works, 
the  probability  of  the  consumption  paying  the  tax  on  cost, 
etc.     The  answer  averred  that  five  hundred  copies  of  this 
report  were  published  in  pamphlet  form  for  distribution,  and 
that  it  was  also  published  in  one  or  more  of  the  city  papers, 
that  the  citizens  and  the  press  discussed  the  whole  subject, 
and  there  was  an  universal  wish  for  water,  and  no  difficulty 
but  its  cost.     Further,  the  Mayor  and  Council  on  the  4th  of 
November,   1870,  ordered  proposals  for  sealed  bids  to  be 
made  and  put  in  by  the  25th  of  that  month,  with  specifica- 
tions and  guarantee  of  plan  and  performance  of  the  works, 
and  for  **  machinery  in  duplicate  capable  of  raising  three  mil- 
lions of  gallons  of  water  two  hundred  and  seventy-five  feet,  or, 
five  million  gallons  three  hundred  and  eighty-seven  feet,  in 
twenty-four  hours,  thirteen  or  seventeen  miles  of  pipe  from 
four  to  twenty-four,  with  one  hundred  and  thirty  or  more 
fire  hydrants,^'  and  the  Mayor  and  Council  had  the  right  to 
iocept  any  or  reject  all  bids. 

This  proposal  included  only  South  river  and  Chattahoo- 
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chee  river,  for  the  reasons  aforesaid.  This  publication  was 
made  on  the  5th  of  November,  1870.  On  the  26th  the  only 
bids  presented  (except  some  separate  bids  for  parts  of  the 
work)  were  Woodruff's,  Stidham  &  Company's  for  $843, 
850  00,  Ware  &  Yardley's,  for  $704,221  88  for  said  supply 
from  the  Chattahoochee,  and  the  bids  for  South  river,  shewn 
in  the  Mayor's  call  for  an  election  hereinafler  stated.  Such 
were  the  facts  at  the  meeting  of  the  board  on  Friday  night 
before  the  election  for  Mayor  and  Council,  for  1871,  and  the 
bidders  were  here  upon  expenses,  waiting  for  the  result.  On 
that  night  the  Mayor  and  Council  determined  to  submit  the 
matter  to  the  voters  of  the  city.  So,  on  the  4th  of  Decem- 
ber, 1870,  the  Mayor  published  a  request  that  the  voters  at 
the  municipal  election  should  vote  for  or  against  water-works, 
and  stated  in  his  publication  that  the  bids  for  bringing  water 
from  South  river  were  $481,500  00,  $435,440  00,  $345,- 
837  00  and  $338,000  00,  and  that  the  bids  for  the  Chatta- 
hoochee river  were  "  a  great  deal  more." 

Indeed,  the  Mayor  and  Council  had  determined  that  it 
cost  too  much  to  bring  the  water  from  the  Chattahoochee. 
At  said  election  over  nineteen  hundred  votes  were  polled  for 
water-works,  and  but  four  hundred  and  thirty-eight  against 
them. 

When  this  vote  was  officially  reported  to  them  at  their 
next  meeting  after  said  election,  they  proceeded  to  examine 
said  bids  and  specifications,  and  passed  the  resolution  accept- 
ing the  bid  of  Woodruff  &  Company  and  Stidham  &  Com- 
pany, as  stated  in  said  bill.  This  was  done  late  at  night  be- 
cause the  specifications  were  lengthy  and  it  took  much  time, 
and  they  wished  to  finish  the  matter  at  that  meeting  to  let  the 
bidders  go  home.  They  attached,  as  an  exhibit  to  their 
answer  the  specifications  and  bid  of  Woodruff  &  Company, 
and  Stidham  &  Company,  and  called  attention  to  the  fact 
that  they  had  adopted  the  Cornish  system,  with  the  under- 
standing expressed  in  their  said  resolution  that  they  could 
^'reduce  the  amount  of  pipes  therein  contained  to  such  an 
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amount  as  they  may  deem  sufficient,''  that  the  specifications 
showed  what  was  to  be  allowed  for  such  reduction,  that  the 
estimate  was  for  a  supply  for  seventy-five  thousand  inhabi- 
tants, and  that  the  chairman  of  the  committee,  Mr.  Mur- 
phy, thought  that  the  contemplated  reduction  would  lessen 
the  bid  by  $100,000  00.  They  stated  that  said  Act  limited 
the  permanent  indebtedness  for  which  bonds  would  issue  at 
$500,000  00,  and  said  they  had  no  intention  of  going  beyond 
that  sum,  and  that,  if  they  did,  the  excess  would  be  void. 
They  did  not  deny  that  they  intended  issuing  bonds  to  pay 
for  the  work,  and  pay  them  out  at  seventy  cents  in  the  dol- 
lar. The  contractors  were  to  give  good  security  to  perform 
the  work  according  to  specifications,  etc.  They  contended 
that  there  was  no  fraud  charged  in  the  bill,  but  stated  that 
they  had  acted  cautiously,  afler  full  investigation,  honestly 
as  citiasens  and  tax-payers,  under  oath,  and  were  as  little 
likely  to  have  made  mistakes  or  to  have  acted  corruptly  as 
were  complainants. 

Upon  the  coming  in  of  these  answers  said  defendants  con- 
tended that  there  was  no  equity  in  said  bill  or  if  there  was 
that  it  was  sworn  off  by  the  answers.  Before,  but  at  the 
bearing,  complainant's  solicitors  read  in  evidence  an  affidavit 
of  John  G.  Westmoreland.  This  paper  was  addressed  to 
six  private  citizens  of  Atlanta,  two  of  whom  were  of  these 
complainants,  and  to  the  committee  on  wells,  pumps  and  cis- 
terns of  the  City  Council,  referred  to  certain  proposals  to 
furnish  water  at  an  elevation  of  from  two  hundred  and 
seventy-five  to  three  hundred  and  seventy-five  feet,  stated 
that  these  proiK)sals  contemplated  the  use  of  the  Holly  sys- 
tem, which,  at  that  elevation,  was  an  uncertain  experiment, 
more  expensive  than  others  in  operation,  and  perhaps  equally 
so  in  construction  ;  that  he  was  a  member  of  ^'  the  Atlanta 
Ganal  and  Water  Company,"  chartered  in  1870.  It  stated 
that  in  June  then  last  past,  said  company  had  offered  to  fur- 
nish one  million  four  hundred  and  forty  thousand  gallons  of 
pare  water  per  day,  at  the  sole  charges  of  the  company  or 

YoLjcLni— A. 


74  SUPREME  CX)URT  OF  GEORGIA. 


Wells  V8,  The  Mayor  and  Goancil  of  Atlanta  ei  <U, 

jointly  with  the  city,  and  not  charge  extortionate  prices  for 
the  water,  at  an  approximate  cost  of  $93,471  00,  bringing 
it  to  the  centre  of  the  city  and  in  five  main  streets  for  a  quar- 
ter of  a  mile,  at  an  elevation  of  sixty  feet  above  the  railroad 
level  at  said  centre.  This  showed  a  specification  of  pipes, 
etc.,  and  stated  that,  say  $40,000  00  more  should  be  added 
for  contingent  expenses,  etc.,  or  two  million  one  hundred  and 
sixty  thousand  gallons  could  be  furnished  at  $156,000  00  to 
$175,000  00,  or  three  million  gallons  at  $176,000  00  to 
$200,000  00 ;  to  which  add,  say  $20,000  00  for  reservoir 
and  pumps.  To  this  was  appended  a  table  showing  the 
number  of  gallons  of  water  per  day  under  said  bids  supplied 
to  each  inhabitant,  estimating  the  inhabitants  at  from  thirty 
thousand  up  to  sixty  thousand  persons. 

To  this  was  attached  extracts  from  letters  received  by  his 
company.  From  them  it  appeared  that  the  superintendent 
of  water-works  at  Lynchburg,  Virginia,  had  written  that 
certain  figures  in  their  letter  of  30th  July  were  correct.  An- 
other party  from  Lynchburgh  wrote  tiiat  his  projected  work 
would  cost  much  nearer  $150,000  00  than  $89,000  00.  And 
to  this  paper  was  attached  said  affidavit,  averring  that  the 
figures  for  one  million  four  hundred  and  forty  thousand  gal- 
lons from  Utoy  Creek  were  derived  "  from  data  of  scientific 
hydraulic  works  and  actual  measurement  of  amount  of  water, 
etc.,  and  that  said  quoted  replies  to  letters  were  as  to  the  fig- 
ures $89,000  00  or  $93,000  00,  and  that  propositions  of  above 
estimates  were  presented  to  the  Mayor  and  Council  ''  before 
action  was  taken  by  that  body  in  accepting  pro])ositions  for 
water-works/' 

In  reply,  defendants  submitted  the  affidavit  of  said  Mur^ 
phy,  chairman  of  water-works  committee,  who  stated  that  this 
bid  of  Westmoreland's  was  presented  in  June,  1870,  and  re- 
jected; that  the  City  Council  did  not  wish  water-works  un- 
der private  control,  and  were  not  satisfied  that  said  bid  was 
sufficiently  considered,  and  feared  that  it  would  prove  a  dis- 
astrous experiment.     Further,  it  stated  that  the  plan  pro- 
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posed  by  Westmoreland  would  be  of  no  benefit  to  the  city, 
and  that  the  committee  of  citizens  also  rejected  this  bid,  and 
Westmoreland  did  not  bid  afler  proposals  for  bids  were  pub- 
lished. 

After  argument  the  Chancellor  refused  the  injunction,  and 
that  is  assigned  as  error. 

Note — (The  bill  of  exceptions  recited  that  affidavits  of 
Westmoreland  and  Murphy  were  read,  but  did  not  contain 
the  affidavits  or  otherwise  identify  them.  In  argument, 
counsel  for  defendants  in  error  said  they  could  have  dis- 
missed the  bill  of  exceptions  upon  that  ground,  but  wished 
an  opinion  on  the  question,  and  waived  the  defect.  In  re- 
ply, counsel  for  plaintiff  in  error  said  it  was  not  a  defect.  Mc- 
Cat,  Judge,  replied,  this  Court  has  dismissed  cases  on  said 
ground.) 

Mynatt  &  DelLt,  Collier  &  Hoyt,  for  plaintiffs  in 
error.  Said  Act  of  25th  September,  1870,  took  from  the 
Mayor  and  Council  power  to  make  said  contract,  if  they  had 
it  before:  Sedg.  Con.  &  Stat.  L.,  39, 136,  248,  citing  7  Conn. 
R,  457,  469 ;  12  Mass.  K,  545 ;  5  Pick.  R.,  169 ;  11  Kept., 
59 ;  Smith  Stat  &  Con.  L.,  580.  The  Mayor  and  Council 
are  trustees,  and  as  such  amenable  to  the  Courts :  15  Barb. 
N.  Y.  R,  211 ;  3  Hill  R,  531 ;  4  M.  &  C,  249 :  16  Barb. 
N.  Y.  B.,  394,  400;  19  Ga.  R,  Semraes  vs.  M.  &  C.  of 
Columbus,  and  M.  &  C.  vs,  Jacques ;  30  6a.  R.,  506 ;  5  Sel., 
263;  13  Barb.  N.  Y.  R.,  567;  Abbott's  Dig.  L.  of  Corp. 
585 ;  and  said  the  record  showed  that  the  contract  was  frau- 
dulent because  too  great  a  price  was  agreed  upon. 

A.  W.  Hammond  &  Son,  for  defendants,  replied  that  no 
fraud  was  charged  in  the  bill :  38  6a.  R,  135 ;  39th,  572. 
As  to  power  to  make  the  contract:  1  Wallace  S.  C.  R.,  385, 
220;  3d,  654;  19  Ga.  R,  486;  28th,  50;  Charter  of  At- 
lanta, sections  13,  27,  76.  Glenn's  Code.  And  the  Act  of 
1870  did  not  take  away  such  power  until  Water  Commis- 
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sioners  were  qualified  to  act:  11  Peter's  8.  C.  R.,  420;  8th, 
Howard  S.  C.  R.,  569 ;  19  Ga.  R.,  486.  Is  it  not  unconsti- 
tutional to  authorize  Water  Commissioners  to  contract?  etc ; 
Conley's  Digest,  page  24.  In  absence  of  fraud  even  bad 
bargain  binding:  19  Ga.  R.,  486.  Ultra  vires  must  be 
shewn  by  complainants.  Westmoreland  is  member  of  At- 
lanta Canal  &  Water  Works  Company,  whose  charter  created 
monopoly.     See  Acts  1869,  page  107. 

McCay,  Judge. 

1.  That  the  municipal  corporation  known  as  the  city  of 
Atlanta  had  authority,  under  its  charter,  even  before  the  Act 
of  1870  was  passed,  to  provide  for  the  introduction  of  water 
in  the  city,  and  therefore  to  make  contracts  for  the  purpose, 
seems  very  clear.  This  Court  has,  in  effect,  so  held  in  the 
case  of  ilayor  and  Council  of  Rome  vs.  Cabut,  28  Georgia 
Reports,  50.  The  real  point  in  dispute  is,  whicii  of  the  city's 
agents,  the  Mayor  and  Council  or  the  Water  Board,  was,  by 
law,  clothed  with  the  right  to  exercise  this  chartered  power 
of  the  corporation  in  December,  1870?  Before  the  passage 
of  the  Act  of  September,  1870,  whatever  power  over  the 
subject  existed  was  undoubtedly  in  the  Mayor  and  Council, 
since  that  body  was  the  general  executor  of  the  powers  of  the 
corporation.  The  Act  of  September,  1870,  giving  additional 
powers  to  the  city  over  the  subject  of  water-works,  expressly 
says  that  until  the  regular  election  for  the  Water  Board,  the 
powers  granted  by  the  Act  may  be  exercised  by  the  Mayor 
and  Council.  See  section  22  of  the  Act.  The  state  of  the 
case  at  last  is  this :  The  right,  the  franchise,  the  power  to 
erect  water-works,  is  in  the  city  until  the  regular  election  for 
the  Water  Board.  Every  act  connected  with  the  exercise  of 
the  franchise,  was  to  be  done  by  the  Mayor  and  Council,  or  by 
their  authority.  After  that  election,  after  the  Water  Board 
came  into  existence,  many  of  the  powers  and  duties  of  the  May- 
or and  Council  went  over  to  the  Water  Board.  That  board  be- 
came the  successors  in  office  of  the  Mayor  and  Council  in 
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these  respects — the  new  agents,  by  and  through  whom  the 
corporation  exercised  the  chartered  rights  granted  to  it  by 
the  charter.  The  right  is  now  and  has  ever  been  in  the 
city.  The  Mayor  and  Council  and  the  Water  Board  are  the 
mere  agents  by  which  the  city  exercises  its  powers. 

At  what  point  of  time,  then,  does  the  power  of  the  new 
agents  begin?  On  the  day  of  the  election?  On  the  day 
after?  Or  when,  according  to  the  charter,  they  are  sworn 
into  office,  and  enter  upon  the  discharge  of  their  official  du- 
ties? It  seems  to  us  very  clear  that  their  powers  do  not  be- 
gin until  they  are  ''qualified.''  Such  is  the  usual  practice 
of  the  State  as  to  other  offices.  It  is  very  common  to  hold 
the  election  several  months  before  the  time  provided  by  law 
for  the  person  elect  to  enter  upon  his  duties.  In  this  State, 
it  is  the  settled  rule  that  the  old  officer  continues  to  perform 
the  duties  of  the  office  until  the  successor  is  qualified.  This 
18  the  provision  of  the  Constitution  as  to  the  office  of  Gov- 
ernor, and  as  to  all  other  offices.  The  Code,  section  123, 
makes  the  same  provision.  It  cannot  be  known  until  the 
new  officer  is  ''  qualified  "  that  he  will  ever  enter  upon  his 
duties,  and  until  then  all  the  duties  of  the  office,  of  every 
kind  devolve  upon  the  incumbent. 

The  duties  of  this  Water  Board  are  duties  coming  to  them 
as  the  successors  of  the  Mayor  and  Council,  and  the  Mayor 
and  Council  may  and  must  perform  all  the  duties  cast  upon 
them  by  law,  until  their  successors  are,  not  only  elected,  but 
qualified.  As  we  have  said,  the  right,  the  franchise,  is  in 
the  city,  in  the  corporation.  The  Mayor  and  Council  or  the 
Water  Board  are  but  city  agents.  The  Act  expressly  directs 
that  the  Mayor  and  Council  shall  exercise  all  the  powers 
granted  by  the  Act  until  the  election  of  the  board.  We  do 
not  think  it  was  intended  there  should  be  an  hiatus  in  the 
powers  granted  in  the  charter,  that  from  the  day  of  the  elec- 
tion nntil  the  time  when,  under  the  charter,  the  board  was 
to  qoaltQr,  the  power  of  the  city  over  the  question  of  water- 
works was  to  be  in  abeyance. 
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It  seems  to  us  clear,  that  nothing  was  intended  by  the  Act 
of  1870  but  to  confer  new  powers  upon  the  city,  and  to  clothe 
the  Mayor  and  Council  with  authority  to  exercise  it  until 
the  Water  Board  entered  upon  the  discharge  of  its  duties. 
Until  that  time  the  whole  power  over  the  matter  was  in  the 
Mayor  and  Council;  they  might  contract  for,  erect  and  man- 
age the  water-works  just  as  the  Water  Board  might  do  after- 
wards. Indeed,  as  to  the  contract,  the  initiatory  step,  there 
would  seem  to  have  been  no  other  motive  in  clothing  the 
Mayor  and  Council  with  all  the  powers  of  the  Water  Board 
until  the  election,  than  to  authorize  it  to  make  the  contract. 

The  Mayor  and  Council  is  the  general  representative  of  the 
people.  Ordinarily  the  whole  powers  of  the  corporation  are 
exercised  by  it,  and  there  was  propriety  in  putting  this,  the 
first  step,  in  their  hands.  The  Water  Board  is,  as  the  whole 
Act  of  1870  shows,  a  mere  subordinate  agency  intended 
rather  to  relieve  the  Mayor  and  Council  than  to  rival  it;  and 
even  aflei*  the  board  is  elected  and  qualified,  it  will  be  fiir 
more  in  harmony  with  the  scope  of  the  charter,  and  not  at 
all  in  violation  of  the  Act  of  1870,  for  the  board  to  act  in 
harmony  with  and  in  deference  to  the  Mayor  and  Council. 
Upon  the  whole,  we  think  the  Mayor  and  Council  bad  power 
to  make  this  contract. 

2.  We  see  nothing  in  the  loose  charges  made  of  fraud  and 
corruption.  They  are  entirely  too  vague  to  justify  any 
serious  consideration  by  a  Court.  Whether  the  contract  be 
a  wise  one  or  not,  whether  the  city  needs  water-works^ 
and  what  plan  is  most  in  harmony  with  the  city  wants  and 
with  economy,  are  matters  exclusively  within  the  cognizance 
of  the  body  clothed  by  the  charter  with  the  exercise  of  the 
powers  of  the  city.  It  would  be  an  improper  interference 
by  the  Courts  with  the  rights  of  the  city,  for  them  to  under- 
take to  judge  of  the  expediency  of  this  contract.  If  its  pro- 
visions were  so  shockingly  outrageous  as  to  furnish  a  strong 
presumption  of  fraud,  that  might  be  an  element  for  consider- 
ation, but  it  would  only  be  proper  as  a  proof  of  fraud,  in 
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connection  with  otlier  proofs  for  the  Courts  to  inquire  at  all 
into  the  propriety  of  the  contract. 
Jadgmeot  affirmed. 


John  M.  Hunt,  plaintiff  in  error  vs.  Jackson  Formby's 

guardian,  defendant  in  error. 

1.  Where  a  bill  was  broaght  for  specific  performance  of  a  contract  for 
the  sale  of  land,  and  a  bond  for  titles  was  attached  as  an  exhibit  to  the 
billy  and  was  admitted  by  the  answer : 

Held,  That  it  was  not  error  in  the  Court  to  permit  such  bond  to  go  in 
evidence  without  other  or  further  proof  of  its  execution. 

2.  Where  the  party  gave  notice  in  writing  of  his  absolute  refusal  to  com- 
ply  with  such  contract  of  sale  : 

SMf  That  the  charge  of  the  Court  below  to  the  effect  that  proof  of  ten- 
der  afler  such  notice  was  not  necessary,  was  not  error,  but  in  con- 
formity with  the  rulings  of  this  Court  in  12th  Georgia,  154. 

8.  Where  the  defense  set  up  to  a  bill  for  specific  performance  is  the  inca- 
pacity of  the  party  to  enter  into  such  contract,  and  upon  this  question 
several  witnesses  have  been  introduced,  some  dozen  testifying  as  to  his 
derangement,  and  reciting  facts  upon  which  their  opinion  was  based,  all 
concurred  in  the  general  impairment  of  his  mental  faculties,  but  sev- 
eral stated  that  he  had  ordinarily  attended  to  his  own  business,  and 
made  his  own  trades,  and  the  evidence  for  complainant  denied  the  fact, 
and  the  intrinsic  evidence  of  the  transaction  exhibited  no  sufficient 
unreasonableness  as  to  inadequacjr  of  price,  or  that  he  did  not  fairly 
comprehend,  in  its  eff^ect,  the  nature  of  the  transaction,  but  on  the 
contrary,  that  he  did : 

Hddf  That  while  we  recognize  the  rule  as  laid  down  by  Chancellor  Kent, 
in  his  exhaustive  disquisition  of  the  learning  and  authority  in  6th 
John's  Chancery  Report,  225,  upon  the  discretionary  powers  of  Courts 
of  equity  in  such  applications  for  specific  performance,  sustained,  as 
it  is,  by  a  galaxy  of  English  Chancellors,  and  while  we  recognize  the 
proposition,  that  where  a  party  elects  his  remedy  in  a  Court  of  equity, 
it  is  devolved  upon  him,  by  the  forum  and  the  jurisdiction  he  invokes, 
that  he  must  show  affirmatively  his  clear  right  to  the  remedy  before  he 
will  be  entitled  to  his  decree  for  his  specific  performance.  Yet,  under 
our  law,  equity  jurisdiction  rests  in  the  Superior  Courts,  and  a  jury  is 
a  part  of  oar  chancery  system  ;  and  where  a  question  of  fact  has  been 
iairlj  sabmitted  to  them,  which  will  always,  and  of  justice  be  pre- 
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sumed,  where  there  is  no  exception  to  the  charge  of  the  Judge  pre- 
Biding  at  the  trial,  and  the  jury  have  found  for  the  complainant,  and 
the  Judge  below  refused  to  grant  a  new  trial,  upon  the  authority  of 
Davis  vs,  Smithf  30th  Georgia,  263,  and  Raden  vs,  Tompkins^  de- 
cided  at  the  present  term,  to  the  effect  that  where  the  question  is  one 
of  fact,  and  there  is  sufficient  evidence  to  sustain  it,  and  no  rule  of 
law  was  violated  in  submitting  the  case  to  the  jury,  and  the  Court  be- 
law  has  refused  a  new  trial,  this  Court  will  not  interfere. 
An  adhesion  to  this  rule  is  essential  to  the  administration  of  justice,  and 
cannot  be  departed  from  without  an  unwarranted  inyasion  of  the  es- 
tablished principles  controlling  the  decisions  of  this  Court.  See  War* 
HER,  Judge,  concurring. 

Evidence.  Tender.  Specific  Performance.  'Before  Judge 
KiRBY.     Floyd  Superior  Court.    January  Term,  1870. 

This  cause  is  reported  in  the  opinions. 

Underwood  &  Bowell,  for  plaintiff  in  error. 

Wright  &  Featherston;  T.  W.  Alexander,  for  de- 
fendants. 

LoCHRANE,  Chief  Justice. 

This  was  a  bill  originally  brought  by  the  guardian  of 
Fromby  against  John  M.  Hunt,  for  specific  performance. 
The  bill  alleges  as  follows :  On  the  28th  day  of  August,  1848, 
Formby,  being  then  a  minor,  purchased  certain  lands  from 
John  M.  Hunt,  which  are  described.  The  purchase-money 
agreed  on  was  $450  00,  for  which  he  gave  his  note,  due  25tli 
December  thereafler,  and  took  from  Hunt  his  bond  for  titles ; 
he  tendered  the  full  amount  of  this  note  to  Hunt,  requesting 
him  to  make  titles  to  the  lands,  which  he  refused  to  do.  The 
bill  prays  specific  performance,  offering  specifically  to  perform 
his  own  part  of  the  agreement,  and  otherwise  contains  the 
usual  proper  averments  and  exhibits.  The  answer  of  Hunt 
to  this  bill  was  made  by  Wilh'am  H.  Wood,  who  appears, 
upon  the  record,  to  be  his  guardian.  The  answer  commences 
by  the  words :  "  The  answer  of  John  M.  Hunt,  a  lunatic,  by 
bis  guardian,  William  H.  Wood."     The  answer  states  that 
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at  the  time  mentioned  in  tlie  bill,  at  which  the  trade  took 
place,  the  defendant  was  insane;  that  advantage  was  taken 
of  him,  and  a  gross  fraud  perpetrated  •;  that  the  consideration 
was  inconsiderable,  and,  with  these  statements,  admits  the 
general  charges  of  the  bill ;  that  he  was  ready  to  deliver  back 
the  note  of  the  party,  which  was  made  while  he  was  an  in- 
fant, and  submits  the  incompetency  of  Hunt  to  contract,  and 
the  fraud  practiced  by  the  inadequacy  of  price,  etc.  This 
answer  was  filed  in  1852.  The  case  came  on  for  trial  at  the 
Jannary  Term,  1870,  of  Floyd  Superior  Court.  The  plain- 
tiff submitted  his  bond  for  titles,  and  other  evidence,  and  the 
defendant  produced  evidence  on  the  subject  of  his  insanity. 
The  Court  refused  to  charge  as  requested,  relative  to  the  ten- 
der, which  was  excepted  to,  as  well  as  the  introduction  of  the 
bond  with  proof  of  its  execution,  which  was  excepted  to. 
The  jury  found  for  the  complainant.  A  motion,  made  for  a 
new  trial,  upon  the  ground,  among  others,  that  the  verdict 
was  strongly  and  decidedly  against  the  weight  of  the  evi- 
dence, was  overruled  by  the  Court.  The  evidence  for  the 
defendant  amounted  to  some  thirteen  witnesses,  who  testified 
generally  to  his  insanity,  stating  facts  upon  which  their  opin- 
ion was  based.  Some  six  of  these  witnesses,  however,  testi- 
fied that  he  was  able  to  attend  to  ordinary  business.  The 
firsts  recited  by  the  witnesses  showed  sufficient  to  sustain  their 
opinion  that  his  mind  was  seriously  impaired.  Some  of  them 
speak  of  him  as  crazy ;  some  as  a  lunatic ;  some  that  his  mind 
was  fractured ;  some  that  he  had  hallucinations  upon  religious 
subjects,  but  all  concurring  in  a  general  impairment  or  de- 
rangement of  his  mind.  The  complainant  and  the  two  wit- 
nesses that  were  with  him,  and  some  two  others,  testified,  in 
the  main,  to  the  contrary.  The  evidence  as  to  the  value  of 
the  land  varied,  some  estimating  it  over  $1,600  00. 

Under  the  facts  in  this  case,  we  are  called  upon  to  review 
the  law  governing  proceedings  in  Courts  of  equity  for  specific 
performance.  We  lay  it  down  as  a  general  proposition,  that 
the  jurisdiction  of  a  Court  of  equity  in  matters  of  specific 
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performance  is  not  compulsory  upon  the  Court,  but  is  discre- 
tionary, to  be  exercised  under  rules  we  will  hereafter  lay 
down.  The  opinion  of  Chancellor  Kent,  in  Seymore  vs.  De- 
lancy,  6  Johnson's  Chancery  Reports,  225,  is  an  exhaustive 
disquisition  of  the  learning  and  authority  upon  this  subject 
He  therein  presents,  in  support  of  tiiis  general  proposition, 
the  opinion  of  Lord  Eldon,  of  Lord  Somers,  Lord  Maccels- 
field,  Lord  Talbot,  Lord  Hardwick,  Lord  Alvanly,  and  Lord 
Bosylin,  to  the  effect  that  a  Court  of  equity  must  be  satisfied 
that  the  claim  for  a  deed  is  fair,  and  just,  and  reasonable, 
and  the  contract  equal  in  all  its  parts,  and  founded  on  an  ad- 
equate consideration,  before  it  will  interpose  witii  this  extra- 
ordinary assistance;  if  there  be  any  well-founded  objection  on 
any  of  these  grounds,  the  practice  of  the  Courts  is  to  leave 
the  party  to  his  remedy  at  law  for  compensation  in  damages. 
The  distinction  throughout  is  taken  between  the  power  of 
setting  aside  the  contract  and  decreeing  its  execution.  Judge 
Kent  held  that  the  power  of  awarding  specific  execution  of 
contracts  for  the  sale  of  land  rested  in  sound  judicial  discre- 
tion, and  was  not  to  be  applied  to  cases  that  were  hard,  or 
unfair,  or  unreasonable,  or  founded  on  very  inadequate  con- 
siderations. This  same  doctrine  has  been  generally  enuncia- 
ted by  the  Courts  on  this  continent;  vide  19  Mer.,  398;  2 
Beasly,  New  Jersey,  207 ;  6  Brown,  2457 ;  1  Stockton,  332 ; 
19  Arkansas,  51. 

The  modification  of  the  rule  may  be  found  in  Howard  vs. 
Moore,  4  Sneed,  317,  Tennessee,  Chance  vs.  Becde,  20  Geor- 
gia, 143,  in  which  this  Court  laid  down  the  rule:  "Where  a 
contract  for  the  sale  of  land  is  in  writing,  is  certain  and  fair 
in  all  its  parts,  is  for  an  adequate  consideration,  and  capable 
of  being  performed,  it  is  just  as  much  a  matter  of  course  for 
a  Court  of  equity  to  decree  a  specific  performance  of  it  as  it 
is  for  a  Court  of  law  to  give  damages  for  it  in  other  cases.'' 
Judge  Lumpkin,  delivering  the  opinion,  prefaces  it  with  an 
assent  to  the  general  doctrine,  in  these  words :  "  While  it  is 
true  that  it  is  discretionary  with  Courts  of  equity  to  decree 
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specific  performance,  or  turn  the  parties  over  to  the  remedy 
at  law,  yet,  (and  then  follows  the  head  notes  just  recited,)  we 
lay  down,  as  a  general  proposition,  where  a  party  elects  his 
remedy  in  a  Court  of  equity,  the  duty  is  devolved  upon  him 
hj  reason  of  the  forum  and  jurisdiction  which  he  invokes; 
that,  to  entitle  him  to  a  decree  of  specific  performance,  he 
raast  show,  affirmatively,  his  clear  right  to  the  remedy." 
And  such  is  the  doctrine  found  in  the  case  of  Morrey  vs. 
Farmers*  Loan  and  Trust  Company,  14  New  York,  302.  We 
find  in  the  case  of  Hanna  vs.  Phillips,  1  Grant's  Cases,  Penn- 
sylvania, 253,  that,  on  the  refusal  of  the  wife  to  sign  the 
deed,  being  dissatisfied  with  the  contract,  the  Court  reviews 
the  exercise  of  this  power  where  her  signature  was  necessary. 
Inadequacy  of  price,  under  the  modern  authorities,  is  held 
not  to  be  su^cient  to  refuse  a  decree  of  specific  performance, 
except  the  inadequacy  is  so  great  as  to  induce  the  opinion  of 
unfairness,  amounting  to  fraud  and  inequality,  in  the  con- 
tract ;  but  where  the  inadequacy  is  blended  with  other  addi- 
tional ingredients,  which  demonstrates  to  the  Court  some 
unreasonable  advantage,  particularly  if  there  be  any  question 
of  the  capacity  of  the  contracting  party,  it  would  authorize 
the  Court  to  refuse  its  aid  and  remit  the  parties  to  their 
strictly  legal  remedies.  In  the  case,  in  6  Johnson,  occasional 
incapacity  of  attending  to  business,  resulting  from  habitual 
intoxication,  which  had  been  a  matter  of  public  notoriety  in 
the  village,  was  held  to  give  that  additional  ingredient,  cou- 
pled with  the  inadequacy  of  price,  to  require  the  Court  to 
refuse  its  aid  to  enforce  a  specific  performance  of  so  hard  and 
so  extravagant  a  bargain,  gained  from  an  habitual  drunkard 
in  the  last  year  of  his  life,  and  just  before  his  infirmities  had 
begun  to  incapacitate  him  entirely  for  business. 

The  facts  in  this  case  exhibit  to  the  Court  from  the  proof 
a  much  stronger  incapacity  than  that  in  the  case  referred  to. 
The  thirteen  witnesses  referred  to  show  a  condition  of  facts 
in  connection  with  Hunt's  incapacity  about  the  time  of  this 
trade,  that  make  out  a  very  strong  case  of  mental  disturb- 
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ance,  if  not  actual  insaoitj.  We  cannot  omit  noticing  the 
&ct,  that  this  testimony  comes  from  his  neighbors,  wlio  had 
daily  opportunity  of  intercourse  with  him,  and  whose  credi- 
bility and  competency  give  more  than  the  usual  import  of 
verity  to  their  statements.  In  addition  to  this  he  appears,  by 
guardian,  and  while  the  record  and  the  evidence  of  his  lunacy 
is  not  before  us,  they  may,  nevertheless,  be  legitimately  pre- 
sumed to  be  the  action  of  the  Court  upon  proper  proceed- 
ings in  the  premises.  But  the  difficulty  of  this  case  arises 
upon  the  fact  that  equity  jurisdiction  in  this  State  is  vest^ 
in  the  Superior  Court,  and  a  jury,  under  our  chancery  prac- 
tice, is  a  part  of  our  equity  system.  And  the  facts  of  this 
case  have  been  submitted  to  the  jury,  under  the  charge  of 
the  Court,  which  we  are  bound  to  hold  was  a  fair  and  just 
presentation  of  the  law,  as  it  has  not  been  excepted  to  on  this 
subject,  and  they  have  found  against  Hunt ;  and  the  Judge 
below  refused  a  new  trial.  This  Court  has  held,  in  Davis 
V8,  Smithj  30th  Georgia,  263,  and  in  Raden  vs.  Tomp- 
kins,  decided  at  this  term,  to  the  effect,  that  where  the  ques- 
tion is  one  of  fact,  and  there  is  sufficient  evidence  to  support 
it,  and  no  rule  of  law  was  violated  in  submitting  the  case  to 
the  jury,  and  the  Court  has  refused  a  new  trial,  this  Court 
will  not  interfere.  An  adhesion  to  tiiis  rule  is  essential  to 
the  administration  of  justice,  and  cannot  be  departed  from 
without  an  uuwarrant^  invasion  of  the  established  princi- 
ples controlling  the  decisions  of  this  Court ;  and  we  have 
examined  this  record  patiently  and  critically  to  see  if  there 
is  anything  to  withdraw  it  from  its  application.* 

On  the  point  raised  as  to  the  admission  of  the  bond  without 
proof  of  its  execution,  we  find  no  sufficient  legal  reason.  The 
bond  was  a  part  of  the  pleadings  attached  as  an  exhibit  to  the 
bill  and  admitted  by  the  answer,  and  was,  under  the  facts  in 
this  case,  properly  admitted.  As  to  the  question  raised  upon 
the  tender,  the  decision  of  this  Court  in  12th  Georgia,  154, 
settles  this  question.  The  refusal  to  comply  with  this  bond 
for  titles  gave  the  other  party  a  right  to  maintain  his  action 
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without  even  teudering  the  purchase-money.  But  in  this 
case  there  was  evidence  of  the  fact  of  tender  before  the  jury, 
the  effect  of  which  they  could  properly  consider.  As  to  the 
infancy  of  Formby  at  the  time  of  the  trade,  it  was  such  a 
contract  as  by  the  ratification  of  his  guardian  would  author- 
ize him  to  maintain  a  bill  in  equity  for  specific  performance. 
Gerard  vs.  Bradly,  7  Indiana,  600. 

We,  therefore,  come  back  to  the  main  controlling  question 
io  this  case.     Did  the  jury  find  contrary  to  the  weight  of 
the  evidence?     It  is  a  conceded  proposition  that  insanity  is 
a  good  defense  or  reason  to  set  aside  contracts,  however  spe- 
cially executed.    When  the  complainant  invoked  the  jurisdic- 
tion of  equity  he  invoked  its  rules,  the  leading  one  of  which 
is  that  Courts  of  equity  will  set  aside  contracts  of  idiots, 
lunatics  and  other  persons  non  compos  mentis.     And  one  of 
the  illustrations  given  by  this  Court  in  7th  Georgia,  493,  is 
where  the  party  has  no  clear  and  full  understanding  of  the 
consequences  of  his  act;  for  example,  is  not  cognizant  that  it 
strips  him  of  his  property  and  vests  it  in  another,  or  disin- 
herits his  children,  he  is  to  be  held  and  taken  as  incapable  of 
consenting,  and  is  insane.    While  the  proof  in  this  case  shows 
aberration  and  an  evident  derangement  of  the  mental  facul- 
ties, we  are  not  satisfied,  taking  the  whole  evidence  together, 
that  he  was  so  incapacitated ;  nor  was  there  such  inadequacy 
of  price  as  would  justify  the  Court  in  holding  that  the  chan- 
cery power  exercised  by  the  Superior  Court  in  this  case  was 
illegally  abused.     Under  all  the  circumstances,  therefore,  of 
the  case,  while  we  are  not  fully  satisfied  with  the  verdict  of 
the  jury,  we,  nevertheless,  feel  constrained  to  affirm  the  judg- 
ment of  the  Court  below. 
Judgment  affirmed. 

Warner,  Judge,  concurring. 

This  is  a  bill  filed  by  the  complainant  against  the  defend- 
ant for  a  specific  performance  of  a  contract  for  the  sale  of  a 
tract  of  land,  the  complainant  offering,  on  his  part,  to  pay 
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the  purchase-money  and  interest  due  thereon.  The  defend- 
ant objects  to  the  performance  of  the  contract  on  tlie  ground 
that  he  was  irisane  at  the  time  the  contract  was  made.  It 
appears  from  the  evidence  in  the  record  that  in  the  month 
of  August,  1848,  on  Saturday,  tlie  contract  for  the  sale  of 
the  land  was  made  for  the  sum  of  $450  00,  a  fair  price  as 
lands  were  selling  in  that  neighborhood  at  the  time.  The 
writings  were  not  executed  on  that  day  as  the  defendant  wa^ 
engaged  in  saving  his  fodder,  but  the  parties  were  to  meet  at 
Johnson's  the  next  Monday  and  close  the  trade.  On  Mon- 
day, when  the  parties  met  at  Johnson's,  the  defendant  pro- 
posed to  cancel  the  trade;  said  his  wife  was  opposed  to  the 
sale,  which  the  plaintiff  declined  to  do.  The  plaintiff  then 
executed  his  note  to  the  defendant  for  the  sum  of  $450  00, 
payable  on  the  25th  December  thereafter,  and  the  defendant 
executed  and  delivered  his  bond  to  the  plaintiff  in  the  sum 
of  $900  00,  conditioned  to  make  a  good  and  sufficient  title 
to  the  land  on  the  payment  of  the  note  recited  therein.  On 
the  4th  of  October,  1848,  the  defendant  wrote  a  letter  to  the 
plaintiff,  who  resided  in  another  county,  notifying  him  that 
he  would  not  make  a  title  to  the  land  until  compelled  by 
law,  as  he  was  not  in  his  proper  mind  at  the  time  he  made 
the  contract,  and  therefore  was  not  competent  to  make  it, 
which  letter  is  in  the  record.  In  the  fall  of  1849,  plaintiff 
went  to  the  house  of  defendant  to  tender  him  the  money  for 
the  land,  found  defendant  in  bed  sick,  told  him  he  had  come 
to  pay  him  for  th«'  land,  provided  he  would  make  a  deed  to 
it.  Defendant  spoke  but  once,  and  said  he  should  not  give 
up  his  land.  Stafford,  a  witness,  states  that  subsequent  to 
this  transaction,  he  asked  defendant  why  he  did  not  take  the 
money ;  defendant  replied,  "  that  he  knew  how  to  fool  them." 
There  were  a  number  of  witnesses  introduced  on  both  sides 
as  to  thc^nity  of  the  defendant  at  the  time  of  making  the 
contract,  and  upon  this  point  in  the  case  the  testimony  is 
conflicting,  though  several  of  the  defendant's  witnesses  testify 
that  he  was  capable  of  attending  to  his  own  business^  did 
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liis  own  trading,  and  was  a  hard  working,  industrious  man. 
The  witnesses  prove  a  good  deal  of  strange,  eccentric  conduct 
on  the  part  of  the  defendant.  The  land  is  now  worth  from 
$1,600  00  to  82,000  00.  This  case  has  been  pending  in 
Court  for  twenty  years,  and  there  have  been  two  verdicts  of 
two  special  juries  in  favor  of  the  complainant. 

On  the  last  trial,  the  jury  decreed  a  specific  performance  of 
the  contract  by  the  defendant,  on  the  complainant's  paying 
the  principal  and  interest  due  on  the  note  up  to  the  15tii  Oc- 
tober, 1849,  allowing  the  defendant  compensation  for  the  im- 
provements made  on  the  land.     The  defendant  moved  for  a 
new  trial  on  the  grounds,  that  the  verdict  was  contrary  to 
law ;  that  the  verdict  was  strongly  and  decidedly  against  the 
weight  of  the  evidence;  that  the  Court  erred  in  admitting 
the  bond  for  title  in  evidence  without  proof  of  the  execution 
thereof,  and  that  the  Court  erred  in  its  charge  as  to  the  law 
in  r^ard  to  the  tender  of  the  money.     In  my  judgment, 
there  was  no  error,  in  view  of  the  facts  of  this  case,  in  ad- 
mitting the  bond  in  evidence,  or  in  the  charge  of  the  Court 
as  to  the  tender  of  the  money.     Tiie  bond  was  set  forth  in 
the  bill,  and  admitted  by  the  defendant  in  his  answer.     The 
defendant  refused  to  perform  the  contract,  on  his  part,  abso- 
lutely.    The  complainant,  in  his  bill,  offered  to  perform  it 
on  his  part  by  paying  what  was  due  by  the  terms  of  the  con- 
tract.    If  the  defendant  was  insane  at  the  time  of  making 
the  contract,  it  was  not  binding;  on  him,  either  in  a  Court  of 
law  or  in  a  Court  of  equity,  and  that  was  the  question  in  the 
case  for  the  jury  to  decide.     And  there  having  been  two 
concurring  verdicts  of  two  special  jurys  in  the  county  of  the 
defendant's  residence,  in  favor  of  his  sanity  and  capacity  to 
make  the  contract,  and  there  being  sufficient  evidence  in  the 
record  to  sustain  the  verdict,  according  to  the  repeated  rulings 
of  this  Court,  there  was  no  error  in  the  Court  below  in  re- 
fusing the  new  trial.     The  question  of  sanity  or  insanity  is  a 
question  of  fact.     EcceniricUy  of  character  is  not  insanity^ 
and  when  all  the  evidence  in  this  record  is  closely  scrutinized^ 
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the  motives  of  the  defendant  in  endeavoring  to  get  rid  of 
this  contract,  considered,  which  are  so  clearly  manifested  by 
him,  from  the  day  he  proposed  to  cancel  it  at  Johnson's,  up 
to  the  time  of  the  trial,  it  is  extremely  difficult  for  me  to  say 
that  the  verdict  is  not  right  under  that  evidence.  As  a  gen- 
eral rule,  it  may  be  safely  said,  that  those  persons  who  are, 
in  fact,  insane,  are  the  last  to  discover  or  to  admit  it ;  whereas 
the  defendant  in  this  case  appears  to  have  discovered  that  be 
was  insane  shortly  afler  making  the  contract  for  the  sale  of 
his  land,  and  to  have  notified  the  plaintiff  of  that  fact  by 
letter.  There  is  no  error  alleged  in  the  record  as  to  the 
charge  of  the  Court  tQ  the  jury  in  submitting  the  question 
of  the  defendant's  mental  capacity  to  make  the  contract,  and 
we  must  presume  that  the  Court  properly  instructed  them  as 
to  the  principles  of  law  and  equity  applicable  to  that  point 
in  the  case.  When  a  contract  for  the  sale  of  land  is  in  wri- 
ting, and  the  parties  have  the  capacity  to  contract,  when  it  is 
certain"  and  fair  in  all  its  parts,  is  for  an  adequate  considera- 
tion, and  capable  of  being  performed,  it  is  just  as  much  a 
matter  of  course  for  a  Court  of  equity  to  decree  a  specific 
performance  of  it  as  it  is  for  a  Court  of  law  to  give  damages 
for  a  breach  of  it :  Chance  vs.  Beall,  20  Georgia  Reports,  142. 

McCay,  Judge,  dissented,  but  furnished  no  opinion. 


David  Pound,  plaintiff  in  error  v8.  The  State  of  Geob- 

GIA,  defendant  in  error. 

1.  When,  upon  the  trial  of  an  indictment  for  murder,  the  Judge  admitted 
evidence  of  the  character  of  the  accused  for  violence,  and  also  of  the 
deceased  for  peaceableness,  the  same  not  being  in  rebuttal  and  objeC' 
ted  to  by  the  prisoner : 

Hdd,  That  such  ruling  was  error,  under  the  well  established  principles 
of  the  law  of  evidence. 

2.  Where  the  accused,  by  his  counsel,  offered  in  evidence  the  testimony 
of  a  witness,  taken  down  by  the  Court  in  a  former  trial,  and  the  Court 
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rejected  it,  except  such  parts  as  he  decided  to  be  in  conflict,  character- 
iziiig  such  testimony  as  heresay : 
Held,  That  such  testimony,  taken  down  in  writing  on  a  former  trial,  when 
'  properly  proven,  may  be  offered  in  evidence  by  either  party  to  discredit 
the  witness,  in  whole  or  in  part— in  whole,  to  show  the  negative  of 
something  stated,  not  testified  to  on  former  examination,  or  in  part  to 
contradict  th«  witness,  and  such  evidence  may  be  read  to  the  jury,  who 
will  apply  it  by  their  memory  of  what  was  then  sworn  to  before  them, 
and  adjudge  the  question  of  its  conflict  or  its  materiality,  and  such 
application  and  consideration  is  a  question  for  the  jury  under  the 
charge  of  the  Court. 

5.  When  the  Court  admitted  in  evidence  a  particular  act  of  insult,  a 
quarrel  between  the  prisoner  and  deceased,  occurring  several  months 
before  the  homicide,  and  not  connected  with  the  cause  occasioning  it : 

HM,  That  the  admission  of  acts  of  previous  quarrels,  of  particular  acts, 
to  be  admissible  against  the  prisoner,  must  not  be  a  separate,  distinct 
and  independent  act,  but  there  must  be  some  link  of  association,  some- 
thing which  draws  together  the  preceding  and  subsequent  acts,  some- 
thing which  gives  color  of  cause  and  effect  to  the  transaction,  and 
sheds  light  upon  the  motive  of  the  parties,  to  render  such  particular 
act  or  acts  admissible.  The  state  of  feeling  generally  between  them 
may  go  in  evidence  to  illustrate  their  conduct  at  the  time.  t^-' 

4.  When  the  Court  charged  the  jury,  upon  the  facts,  that  the  case  was 
without  the  provisions  of  section  4266  of  the  Code,  but  such  section 
was  qualified  by  the  provisions  of  section  4267  : 

ffdd,  That  the  Court  erred  in  the  application  of  section  4267  to  the  cases 
provided  for  by  section  4266,  as  that  section  is  applicable  to  cases  only 
where,  after  persuasion,  remonstrance,  or  other  gentle  measures  used, 
a  forcible  attack  and  invasion  on  the  property  or  habitation  of  another 
cannot  be  prevented,  it  shaU  be  justifiable  homicide  to  kill  the  person 
so  forcibly  attacking  and  invading  the  property  or  habitation  of  an- 
other, and  the  only  justification  to  that  section  is :  *^  But  it  must  ap- 
pear that  such  killing  was  absolutely  necessary  to  prevent  such  attack 
and  invasion,  and  that  a  serious  personal  injury  was  intended  or  might 
accrue  to  the  person,  property  or  family  of  the  person  killing. '^ 

6.  Hdd  again.  Under  this  section  4266,  construed  with  the  other  sections 
upon  the  same  subject  matter,  the  use  of  the  word  person  in  the  con- 
doding  paragraph  is  to  be  taken  in  its  connection  with  habitation, 
property  or  family,  and,  virtually,  only  such  cases  as  arise  when  the 
pttiy  is  attaol(ed  in  the  manner  prescribed  in  the  view  of  his  domicil 
and  in  the  protection  of  either  person  or  property  connected  there- 
with. 

6.  When  several  witnesses  were  introduced  in  a  case,  and  the  Judge  se- 
leetB  one  by  name^  and  charges  the  jury,  "  If  you  believe  A,  then  the 
Bet  oat  in  the  indictment  is  murder  :" 

Vol.  xLin— 6. 
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Held,  To  be  error ;  for  it  excluded  the  consideration  of  the  whole  case 
from  the  jurji  and  such  exclusion  involved  material  questions  of  fact 
in  the  case. 

7.  When  the  Court  complimented  a  witness  for  the  prosecution,  the  mere 
fact  of  compliment  being  certified  without  giving  the  language  used : 

Heldf  That  such  action  by  the  Court  was  calculated  to  give  an  improper 
potency  to  the  influence  of  his  testimony,  and  was  not  proper  in  a  case 
involving  life. 

8.  When  the  fact  appeared,  upon  motion  for  new  trial  by  the  affidavit  of 
the  sheriff,  that  he  had,  at  the  request  of  the  jury,  brought  to  them,  in 
their  room,  loose  papers,  purporting  to  be  the  evidence  in  the  case, 
not  knowing  what  the  papers  consisted  of,  and  no  exculpatory  expla- 
nations given : 

Held,  That,  in  a  case  of  murder,  a  new  trial  ought  to  have  been  granted 
upon  this  ground.  For  the  purity  of  jury  trials,  nothing  is  more  to  be 
guarded  than  the  introduction  into  their  rooms  of  papers  relating  to 
the  case,  without  the  sanction  of  the  Court.  The  question  is  not  what 
material  injury  they  did,  but  the  possibility  of  injury  resulting  from  an 
illegal  act. 

Murder.  Criminal  Law.  Before  Judge  A.NDBEWS.  Wilkes 
Superior  Court.    June,  1870. 

On  the  26th  of  February,  1867,  Pound  killed  John  E. 
Harrison,  in  Hancock  county.  He  was  arrested  and  com- 
mitted to  jail,  afler  a  hearing.  He  was  indicted  for  murder. 
At  October  Term,  1867,  there  was  a  mis-trial,  because  the 
jury  could  not  agree.  At  the  next  term,  a  jury  was  selected 
from  the  grand  jurors,  by  consent,  and  Pound  was  again 
put  upon  his  trial.  Another  mis-trial  was  declared,  because 
of  the  sickness  of  a  juror.  By  consent,  he  was  again  put 
upon  trial,  at  an  Adjourned  Term,  before  a  jury  taken  from 
grand  jurors,  and  they  failing  to  agree,  another  mis-trial 
was  declared.  By  consent,  the  case  was  then  transferred  to 
Wilkes  county,  because  an  impartial  jury  could  not  be  had 
in  Hancock  county.  These  proceedings  were  had  before 
Judge  Reese. 

A  copy  of  the  said  proceedings  having  been  transmitted 
to  Wilkes  Superior  Court,  Pound  was  there  put  upon  his 
trial^  in  June^  1870. 
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The  evidence  adduced  on  that  trial  was  as  follows :  The 
objections  made  to  it,  etc.,  appear  hereafter  in  the  motion  for 
new  trial,  the  recitals  of  which  are  true.  The  regularity  of 
the  change  of  venue  to  Wilkes  county  was  admitted. 

First  witness  sworn  for  the  State — John  Carr:     Was 
present  when  deceased  was  killed ;  It  was  in  February,  1867, 
on  road  from  Sparta  to  Linton,  Hancock  county,  Georgia, 
12th  February,  1867;  deceased  came  to  school  house  where 
witness  was  at  school,  to  see  witness  about  buying  a  horse 
from  Mr.  Morris;  deceased  asked  witness  to  walk  to  de- 
ceased's house,  about  three  or  four  hundred  yards ;  then  de- 
ceased asked  witness  to  walk  to  a  field  where  a  negro  deceased 
had  hired  was  cutting  logs ;  when  he  started  he  said  he  would 
take  his  axe  to  help  the  negro  cut,  if  necessary ;  negro  was 
nearly  done  cutting,  and  deceased  asked  witness  to  walk 
over  into  a  field  across  the  road  with  him  to  see  if  there 
were  any  logs  over  there ;  when  they  left  negro,  heard  a  gun 
fire;  in  crossing  the  field  over  the  fence,  witness  heard  a  sec- 
ond gun  fire;  witness  told  deceased  he  was  going  down  there 
and  see  what  they  were  shooting  at;  in  walking  across  the 
field  a  rabbit  jumped  up,  and  witness  heard  Pounds  say  to 
his  children  to  put  a  good  load  in  the  gun  and  bring  it  to 
him,  (Pound) ;  witness  then  saw  it  was  his  (witness')  father's 
hog  he  was  shooting  at ;  witness  then  told  Harrison  he  would 
see  if  Pound  would  kill  the  hog ;  after  Pound  got  the  gun 
he  got  in  the  lane  and  started  the  hog  up  towards  the  road  ; 
Pound  drove  hog  to  back  of  garden,  and  his  son  and  daugh- 
ter went  round  to  front  of  Pound's  horse  lot  in  the  road, 
went  through  the  yard,  when  they  met;  Pound  loaded  an- 
other barrel   of  his  gun.     [Diagram  shown  to  the  jury.] 
When  witness  and  deceased  reached  back  of  Pound's  lot,  de- 
ceased found  hb  fence  dotm,  and  asked  witness  to  help  put 
itnp;  witness  at  that  time  had  deceased's  axe;  while  put- 
ting up  fence  Pound  went  back  in  lane  and  commenced  curs- 
ing witness ;  witness  first  came  opposite  accused,  near  furthest 
end  of  the  lane  from  road,  Pound  being  in  his  corn  field, 
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and  deceased  in  his  with  witness ;  neither  said  anything  to 
Pound  at  that  place,  after  loading  two  barrels ;  lane  seven 
or  eight  feet  wide  where  they  were  putting  up  fence ;  Pound 
told  witness  his  d — d  old  hog  had  torn  down  his  fence,  and 
got  in  his  field,  and  cut  his  hog  all  to  pieces ;  witness  asked 
if  he  could  help  what  his  hog  did  when  witness  was  not 
there?  Pound  said  witness  had  been  calling  him  a  coward, 
and  saying  he  would  not  fight,  and  if  witness  did  not  believe 
be  would  fight,  to  come  over  and  try  him;  witness  replied 
he  had  nothing  to  fight  him  with ;  accused  called  witness 
d — d   dog  soup  and  .maggot  soup,  and  other  unpleasant 
things ;  accused  then  stepped  on  a  log  in  mouth  of  lane ;  his 
daughter  then  stepped  up  by  him ;  his  daughter  said  some- 
thing to  Pound  which  witness  did  not  understand ;  Pound 
came  up  to  the  road  to  front  of  where  they  were  putting  np 
fence;  all  fence  at  that  time  but  last  rail  was  up;  deceased 
had  just  picked  up  tlic  rail  when  Pound  cursed  him ;  called 
deceased  a  d — d   something — witness  does  not  remember 
what,  and  deceased  told  him  he  would  not  take  it;  Pound 
then  told  deceased  to  come  over,  and  deceased  stopped  to  set 
rail  up  to  his  lefl  side;  Pound  then  presented  his  gun  at 
Harrison,  and  then  took  his  gun  up  across  his  lefl  breast  for 
a  few  seconds ;  then  Pound  presented  it  at  Harrison  again 
and  fired.     When  the  gun  fired,  deceased  stepped  one  foot 
backwards  and  said,  '*  Oh,  Lord,  I'm  killed ;''  Pound  then 
presented  gun  at  witness,  and  witness  got  behind  a  stump, 
and  turning  saw  Pound  still  had  gun  presented  at  him.  Wit- 
ness then  went  home  and  carried  the  axe  with  bim,  and 
started  afler  a  doctor ;  went  in  his  house  and  got  his  father's 
pistol  out  of  the  desk,  and  carried  it  with  him ;  Mr.  Mor- 
ris, witness'  mother  and  Mrs.  Duggin,  then  went  up  to  whore 
the  homicide  took  place ;  witness  had  no  weapon  but  pocket 
knife;  had  on  vest,  and  about  like  he  is  now;  Harrison  had 
no  weapon,  witness  thinks,  and  bad  on  no  coat,  only  pants 
and  shirt;  Harrison  carried  axe  to  field,  but  witness  took  it, 
and  had  axe  when  difficulty  occurred,  and  witness  carried 
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aze  immediatelj  to  his  father's  house,  about  one  mile  dis- 
taDt 

Cross-Examined:  At  the  time  Pound  was  cursing  him, 
witness  told  Pound  he  had  nothing  to  fight  him  with;  Pound 
asked  witness  if  he  would  fight  him  at  any  other  time  and 
place,  or  in  any  way,  and  witness  replied  that  he  would ; 
Pound  had  double-barrel  shot  gun,  worth  about  $8  00  or 
$10  00 ;  witness  says  diagram  ^own  is  correct ;  deceased 
and  accused  were  about  six  or  seven  feet  apart  when  the 
shooting  occurred,  and  deceased  was  about  three  feet  from 
fence,  on  Harrison's  side ;  muzzle  of  gun  was  about  two  and 
a  half  or  three  feet  from  deceased  when  he  was  shot;  lane 
between  fields  was  about  a  quarter  of  a  mile  long;  shooting 
of  Harrison  occurred  about  eight  or  nine  panels  of  fence 
from  mouth  of  the  lane ;  found  Pound  shooting  hog  about 
one  hundred  yards  from  other  end  of  the  lane;  after  Pound 
left  the  log  where  he  had  been  with  his  daughter,  he  con- 
tinned  cursing  witness^tintil  he  got  where  they  were;  wit- 
ness does  not  think  he  cursed  Harrison  but  one  time;  wit- 
ness was  then  about  twenty  years  old ;  Harrison  was  about 
twenty  or  twenty-one ;  Harrison  and  Pound  had  been  ac- 
quainted nearly  all  their  lives;  Harrison  had  lived  about  a 
mile  and  a  half,  or  two  miles  below  Pound  the  year  before, 
and  vras  at  the  time  of  the  shooting  living  about  one  half  or 
tbree-qnarters  of  a  mile  from  Pound ;  Harrison  was  killed 
about  sun-down ;  witness  has  been  sworn  in  this  case  three 
or  four  times,  and  once  in  addition  before  the  coroner's  in- 
quest; thinks  he  was  also  sworn  before  a  magistrate;  he 
thinks  he  was  sworn  at  October  Term,  1867,  Hancock  Su- 
perior Court — is  not  positive;  thinks  he  was  sworn  at  April 
Term,  1868 ;  thinks  he  was  sworn  at  May  adjourned  Term, 
1868 — is  not  certain;  witness  thinks  he  has  not  stated  be- 
fore on  oath  that  Harrison  said  on  the  evening  of  the  killing 
that  be  was  taking  the  axe  along  to  help  the  negro  cut  logs, 
if  he  found  his  help  necessary  to  enable  the  negro  to  finish 
the  field  that  evening;  witness,  upon  being  further  intcrro- 
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gated;  says^  he  don't  know  bat  what  he  has;  remembers  to 
have  lieard  his  testimony  in  this  case  commented  upon  in  the 
Court-house  before  ;  witness  does  not  think  he  heard  his  tes- 
timony commented  on  as  being  improbable  in  this:  that  it 
was  unreasonable  for  Harrison  to  be  at  that  hour  of  the 
evening  carrying  his  axe  to  the  field  to  cut  logs ;  witness  and 
Harrison  were  over  half  way  from  road  to  where  Pound  was 
when  the  rabbit  jumped  up;  this  is  the  place  where  he  first 
heard  Pound  tell  his  children  to  load  thegun^  where  he  dis- 
covered it  was  his  father's  hog  Pound  was  after,  and  where 
he  said  he  would  go  and  see  if  Pound  would  kill  the  hog  ; 
he  went  to  see  about  the  hog,  and  Harrison  went  with  him ; 
after  witness  took  the  axe  he  kept  the  axe  in  his  hand  all  the 
while;  helped  put  up  the  fence — did  not  put  down  the  axe 
while  helping ;  there  were  but  few  rails  thrown  off  the  fence 
on  the  ground ;  when  Pound  accused  witness  of  having 
called  him  a  coward,  witness  asked  him  who  told  him  so? 
Pound  said  he  could  prove  it  by  goocftiuthority;  do  not  re- 
member that  he  denied  having  called  Pound  a  coward  ;  do 
not  know  but  what  he  testified  before  that  he  asked  Pound 
who  told  him  this  ;  Pound  accused  witness  of  having  killed 
his  dog;  doesn't  think  he  owned  or  denied  it;  doesn't  know 
whether  he  killed  his  dog ;  last  time  he  saw  the  dog  he  was 
running;  don't  remember  that  Pound  called  Harrison  a 
damned  meddlesome  rascal ;  don't  remember  what  he  said 
further  than  cursing  him;  don't  remember  that  Pound 
warned  Harrison  if  he  got  over  the  fence  he  would  kill  him; 
don't  think  he  told  him  so ;  witness  don't  think  he  has  stated 
this  in  any  previous  testimony;  witness  says  if  he  did  he 
may  not  have  intended  it,  or  interrogator  may  have  misun- 
derstood him ;  when  Harrison  told  Pound,  in  response  to  his 
cursing,  that  he  wouldn't  take  it,  he  started  towards  the  fence 
and  stopped ;  was  not  putting  the  rail  on  the  fence  when  he 
said  this — had  not  got  to  it ;  Harrison  was  putting  up  the 
fence  about  the  time  Pound  was  loading  his  gun  in  the  road ; 
witness  says  he  omitted  on  direct  examination  to  state  thai 
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Pound  drew  back  his  gun  as  if  he  was  going  to  strike  him ; 
witness  has  said  Harrison  started  towards  fence  with  a  rail 
and  stopped ;  witness  don't  know  that  he  has  any  impression 
that  Harrison  was  going  to  the  fence  with  any  intention  to 
pat  it  up;  don't  think  he  had  any  idea  of  getting  over  the 
fence;  witness  can't  tell  what  he  thought  at  that  time  was 
Harrison's  motive  in  going  towards  the  fence;  witness  don't 
remember  whether  it  was  a  full  length  rail  or  not;  thinks  it 
was  long  enough  to  go  on  the  panel;  Harrison  never  put  the 
rail  on  the  fence;  when  deceased  fell  he  thinks  the  rail  fell 
right  across  the  fence^  one  end  lodging  on  the  fence;  thinks 
the  rail  fell  across  deceased — won't  be  positive  about  it;  when 
the  rail  fell,  witness  thinks  the  lower  end  of  it  remained  on 
Harrison's  left  side;  the  upper  end,  he  thinks,  fell  over  to- 
wards Harrison's  right  side;  thinks  deceased  picked  up  the 
rail  jast  before  or  just  as  Pound  cursed  him;  when  deceased 
first  picked  up  rail  he  did  so  as  if  lie  was  going  to  put  it  on 
the  fence,  and  not  as/i|f  he  was  going  to  strike  Pound;  de- 
ceased ha<l  the  rail  in  this  same  position  until  he  put  it  down 
by  his  side ;  witness  doesn't  know  that  he  thought  at  the 
time  whether  he  was  going  to  strike  Pound ;  witness  don't 
know  but  what  he  has  testified  before  that  Harrison  had  the 
rail  in  a  position  as  if  he  intended  to  strike  Pound ;  witness 
and  deceased  were  in  a  moderate  walk  when  they  walked 
through  the  field  where  they  were  when  they  first  saw  Pound ; 
when  witness  and  deceased  went  towards  where  Pound  was, 
bis  son  and  daughter  were  the  only  members  of  Pound's 
family  with  him ;  don't  remember  that  he  saw  his  wife  or 
any  other  of  his  family  but  the  said  son  and  daughter ;  don't 
remember  testifying  on  any  previous  examination  that  Mrs. 
Pound  told  him,  (witness,)  to  go  off;  witness  saw  nothing  to 
indicate  that  Pound's  family  came  out  as  if  they  expected  a 
difficulty;  thinks  he  stated  in  a  previous  testifying  that  de- 
ceased stepped  a  foot  back;  witness  don't  know  that  he  has 
ever  heard  any  comments  upon  the  possibility  of  accounting 
ftv  the  body  of  deceased  being  as  far  from  the  fence  as  it  was 
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found ;  when  witness  said  he  would  go  and  see  if  Pound 
would  kill  the  hog,  deceased  said  he  would  go  too  to  see  if 
there  were  any  logs  down  there ;  didn't  say  he  would  go  to 
see  if  it  was  his,  (Harrison's,)  hog;  Harrison  saw  the  hog; 
deceased  didn't  go  to  see  if  it  was  hog;  when  deceased  and 
witness  first  went  to  where  the  negro  was  cutting,  witness 
went  because  Harrison  asked  him  to  go  with  him;  witness 
had  no  purpose  of  his  own  in  going;  witness  says  he  has  not 
testified  before  that  he  went  to  the  field  to  look  for  sheep 
there ;  there  were  sheep  there,  one  sick,  and  they  found  the 
sick  sheep ;  witness  says  he  testifial  about  the  sheep  at  one 
time;  he  doesn't  know  that  he  did  every  time  he  has  been 
sworn ;  witness  doesn't  know  that  he  has  testified  at  any 
time  that  the  sole  reason  he  or  deceased  had  for  going  to  the 
field  was  to  look  for  logs;  he  doesn^t  remember  exactly 
whether  he  ever  gave  in  his  testimony  this  way  or  not;  wit- 
ness says  Harrison  didn't  pick  up  rail  with  both  hands  as  if 
he  intended  to  strike  Pound  across  the  fence ;  witness  thmks 
he  testified  at  October  Term,  1867,  that  Harrison  took  the 
rail  in  both  hands,  as  if  he  intended  to  hit  Pound  across  the 
fence ;  this  was  after  Pound  cursed  him ;  it  was  after  deceased 
said  he  wouldn't  take  that,  (referring  to  the  cursing) ;  wit- 
ness don't  think  he  said  on  this  examination  that  when  Har- 
rison said  he  wouldn't  take  that,  he  immediately  put  the  rail 
down  by  his  left  side,  and  remained  standing  with  it  there 
until  he  was  shot ;  witness  supposes  he  and  Pound  were  on 
bad  terms  before  this  difficulty ;  don't  know  whetlier  de- 
ceased and  accused  were,  but  adds, "  I  believe  too  they  were ;" 
witness  says  Harrison  said  he  spoke  to  Pound  and  he  would 
not  speak  to  him ;  witness  does  not  think  be  has  testified 
once  there  was  no  bad  feeling  between  accused  aud  witness ; 
witness  never  testified  that  he  and  Pound  were  firiendly; 
witness  stages  that  Pound's  son  told  him  to  go  away  from 
there. 

Be-Dired:  Saw  Pound's  dog  once  aft«r  he  saw  him  run- 
ning ;  it  was  between  his  father's  house  and  the  branch ;  wit- 
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ii€88  says  the  dog  was  drawn  out  of  his  father's  well  after 
that;  witness  didn't  see  him  drawn  out  himself;  negro  boy 
catting  logs  was  between  one-fourth  and  one-half  mile  from 
Harrison's  house;  these  logs  were  between  seventy-five  and 
one  hundred  yards  from  where  Harrison  was  killed ;  witness 
says  his  impression  is  that  he  merely  saw  the  rail  in  the  act 
of  falling  across  Harrison ;  Harrison,  when  shot,  fell  right 
back. 

Dr.  W.  H.  Green,  sworn :  Direct :  Witness  was  not  called 
to  see  Harrison  the  evening  he  was  shot ;  didn't  see  him  until 
twenty-four  hours  after  deceased;  was  in  his  house  when  he 
first  saw  him;  witness  examined  wound;  it  was  one  and  a 
half  inches  above  right  nipple,  inclined  downwards,  back- 
wards and  obliquely  to  the  left ;  it  had  on  the  flesh  evidences 
of  powder;  when  witness  saw  it,  it  liad  been  bleeding  pro- 
fusely, and  was,  at  the  time,  still  oozing  a  little;  the  wound, 
he  supposes,  was  about  one  inch,  irregularly,  in  diameter, 
bearing  marks  of  being  a  gunshot  wound ;  didn't  see  the  shot, 
but  supposes  they  were  double  B's,  or  perhaps  larger — not 
hrger  than  small  buckshot;  witness  was,  at  that  time,  and  is 
now,  a  practicing  physician,  and  his  medical  opinion  is,  de- 
ceased died  from  the  wound ;  doesn't  know  the  exact  angle, 
but  thinks  it  was  at  an  angle  of  about  forty-five  degrees  when 
the  body  was  erect;  striking  the  skin  or  bone  very  frequently 
deflects  the  ball ;  the  balls  passed  probably  between  the  ribs 
without  breaking  either;  witness  probed  the  wound;  has 
known  accused  about  fifteen  or  sixteen  years. 

Cross^Examined:  Witness  thinks  some  of  the  shot  changed 
direction  after  striking  the  body,  but  only  such  as  struck  a 
rib;  all  the  shot  had  the  same  range  until  they  struck  the 
bones;  those  that  struck  rib  were  even  more  vertical  than 
those  that  did  not — ^that  is,  they  glanced  after  striking  the 
ribs;  witness  says  the  lower  part  of  the  rib  being  thinner 
than  the  upper,  would  have  been  broken,  had  not  the  shot 
come  from  an  angle  of  forty  or  forty-five  degrees ;  a  load, 
with  as  large  shot  as  that,  discharged  horizontally,  would 
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probably  have  broken  a  bone  larger  than  the  lower  surfitce  of 
the  rib ;  the  place  where  the  wound  was,  in  the  lung,  was 
very  near  the  root  of  the  right  lung;  that  part  of  the  lung 
is  very  little  changed  in  location  by  death ;  witness  thinks  he 
got  the  correct  range  of  the  shot,  from  his  examination,  and 
he  was  examining  with  a  view  to  get  the  range ;  witness  does 
not  think  the  wound  could  have  been  given  with  the  range 
it  had  if  both  parties — the  one.  shooting  and  the  one  shot — 
had  been  standing  erect;  thinks  it  impossible,  at  the  distance 
the  parties  were  apart ;  if  Harrison  had  been  on  the  fence, 
leaning  over,  that  would  have  been  a  complete  explanation  of 
the  wound,  and  of  the  direction  the  balls  took  after  entering 
the  body  of  Harrison ;  witness  examined  fence  where  it  was 
said  the  body  lay ;  saw  powder  marks  on  the  top  rail ;  the' 
rail  was  rather  triangular ;  the  powder  mark  was  on  the  side 
of  the  rail  next  to  where  Pound  is  said  to  have  stood ;  the 
powder  spot  on  the  rail  was  somewhat  in  the  shape  of  a  half- 
moon,  the  convex  side,  towards  the  lane,  five  or  six  inches  in 
diameter;  witness  thinks  if  Harrison  had  been  with  his  breast 
resting  on  the  top  rail,  and  his  body  leaning  over,  this  posi- 
tion would  have  fully  explained  the  powder  marks  witness 
saw;  witness  has  experimented  with  a  shot-gun,  with  refer- 
ence to  this  case,  and  this  opinion  with  r^ard  to  the  powder 
marks  on  the  body  is  the  result  of  such  experiments;  the 
fence  was  not  exceeding  five  feet  high,  witness  does  not  sup- 
pose ;  thinks  it  would  strike  about  or  below  his  chin ;  witness 
is  a  little  over  six  feet  high ;  the  lower  part  of  the  rib  is  thin 
compared  with  the  other  part;  witness  thinks  even  smaller 
shot  than  these  would  have  carried  away  the  lower  part  of 
the  rib  if  the  gun  had  been  horizontal  when  shot ;  doesn't 
think,  from  his  experiments,  that  the  muzzle  of  the  gun, 
when  shot,  could  have  been  more  than  two  feet  from  the 
body ;  knew  Harrison  about  one  and  a  half  years ;  was  not  a 
large  man;  about  one  hundred  and  fifty  pounils  in  weight; 
about  five  feet,  six  or  eight  inches  high ;  was  an  active  man, 
witness  thinks;  from  an  examination,  am  satisfied  Pound's 
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leg  has  been  broken ;  limps  sometimes ;  this  was  his  condition 
before  killing  Harrison ;  can't  say  when  Pound's  leg  was  bro- 
ken ;  has  seen  Pound  get  along  very  well  on  it. 

Be-Direct:  The  doctrine  of  the  medical  books  is  that  a 
ball  frequently  is  deflected  when  it  strikes  the  skin  or  other 
hard  substance;  a  wind  sometimes  deflects  a  ball ;  Harrison's 
lungs,  when  examined,  were  not  inflated — partly  collapsed, 
and  partly  filled  with  blood ;  thinks  the  death  was  within  a 
few  seconds  after  the  shot;  thinks  a  shot  from  a  gun,  within 
two  feet  of  an  erect  body,  would  throw  the  body  backwards ; 
witness  thinks  if  the  body  had  been  against  the  rail,  a  shot 
from  a  gun,  with  the  muzzle  two  feet  ofi^,  might  possibly 
have  thrown  the  body  three  feet  back;  does  not  recollect 
whether,  on  a  previous  examination,  he  said  such  a  shot, 
when  instantaneous  death  ensued,  would  cause  the  body  to 
fall  down  when  it  was  on  one  side  or  Mher  of  the  fence ;  does 
not  think  the  wound  could  have  been  inflicted  at  that  angle 
by  shooting  over  the  fence,  Harrison  being  erect;  witness 
says  it  is  recognized  as  true  by  his  profession  that  the  direc- 
tion a  ball  takes  in  a  body  is  no  certain  criterion  of  the  di« 
rection  in  which  the  ball  entered,  but  it  is  further  laid  down, 
that  a  ball,  going  with  great  velocity,  generally  continues  in 
the  same  direction  as  that  from  which  it  entered  ;  there  is  an 
instance  in  the  books  of  when  a  Frenchman  was  shot  in  the 
neck,  and  the  ball  ranged  round  and  came  out  at  the  same 
hole  where  it  entered ;  and  another,  where  a  man  in  battle 
was  shot  in  the  sternum,  and  the  ball  was  found  in  the  scro- 
tum ;  witness'  opinion  is,  that  it  is  impossible  that  the  ball 
oould  have  taken  a  range  of  forty-five  degrees,  if  both  par- 
ties had  been  standing  erect,  and  at  the  distance  apart  that 
they  were;  witness  thinks  tlie  range  of  the  shot  could  have 
been  accounted  for  by  supposing  that  Harrison,  being  two  or 
three  feet  from  the  fence,  endeavoring  to  screen  himself  behind 
the  fence,  and  was  In  the  act  of  stooping  when  shot ;  the  lane 
at  this  point  was  about  eight  feet  wide,  as  far  as  witness'  ac- 
quaintance goes ;  deceased  was  a  peaceful,  quiet  and  industri- 
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ous  man ;  witness  never  knew  of  deceased  having  a  fight; 
knew  deceased  about  eighteen  months  before  his  death ;  was 
a  young  man,  about  twenty-one  or  twenty-two  years  old ;  of 
his  own  knowledge,  witness  knows  little  or  nothing  of  defen- 
dant's character  for  violence. 

By  Defense  :  Witness  don't  know  whether  deceased  was 
a  high-spirited  man ;  never  suspected  him  of  being  a  cow- 
ardly man. 

By  the  State  :  From  the  distance  at  which  the  parties 
are  represented  to  have  been  apart.  Pound  also  being  repre- 
sented to  have  been  three  or  three  and  a  half  feet  from  the 
fence,  witness  does  not  think  deceased  could  have  been  on  the 
fence,  as  the  powder  would  have  burnt  the  flesh  more  than  it 
was  burned. 

By  Defense  :  Knows  nothing  of  the  position  of  the  par- 
ties, except  from  the  evfHence  of  the  witnesses  preceding  him; 
if  deceased  had  been  on  fence  and  the  muzzle  two  feet  from 
him,  this  position  would  fully  explain  the  range,  powder 
marks,  and  all  other  signs  the  witness  discovered ;  wood,  from 
experiment,  scorched  ot  twelve  to  eighteen  inches ;  cloth  also 
at  twelve  inches* 

Next  witness  by  State — Jambs  V.  M.  Morris  :  Witness 
saw  deceased's  body  soon  after  he  was  killed ;  was  at  Green 
B.  Carr's  12th  February,  1867,  at  six  o'clock,  P.  m.;  John 
Carr  came  and  stated  to  witness  that  Pound  liad  shot  Harri- 
son, and  desired  witness  to  go  to  him  while  Carr  went  for  the 
doctor;  Green  B.  Carr  and  witness  immediately  started  to  the 
place,  and  when  they  got  there,  Harrison's  wife  and  Mrs. 
Duggin  were  there;  found  Mr.  Harrison  lying  on  his  back, 
his  left  hand  by  his  side,  and  his  right  hand  lying  over  be- 
hind his  head ;  his  hat  was  about  three  feet  from  his  head, 
immediately  behind  him ;  Harrison  was  dead  when  witness 
reached  there;  his  forehead  was  cold  and  liis  body  w^rm  when 
witness  reached  him ;  his  feet  were  about  three  feet  from  the 
fence;  those  present  determined  to  carry  the  body  to  the 
boose,  and  all  left  but  witness ;  witness  remained  about  half- 
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hour  and  examined  the  place,  position  of  the  body,  and  took 
particular  notice  of  the  distance  from  the  fence  of  the  body ; 
examined  the  wound ;  witness  thouglit  it  was  large  enough 
to  admit  his  two  fingers,  but  did  not  put  them  in  the  wound; 
there  was  powder  smoke  on  Harrison's  shirt  all  around  the 
wound  ;  the  wound  had  not  bled  at  all  more  than  would  nat- 
urally flow  from  breaking  the  skin;  only  one  drop  of  blood 
on  the  ground  next  morning,  and  that  came  from  his  (de- 
ceased) mouth  ;  witness  noticed  that  night  a  rail  leaning  over 
against  the  fence  where  he  was  shot ;  he  supposed  the  rail  had 
been  leant  there ;  body  was  moved  to  deceased's  house  that 
nighty  about  one-fourth  or  one-half  mile  distant;  next  morn- 
ing witness  returned  to  the  spot,  after  breakfast,  with  other 
gentlemen ;  examined  next  morning  and  saw  no  signs  about 
the  place  where  killing  occurred  to  show  that  deceased  had 
ever  struggled ;  measured  from  where  deceased's  head  lay, 
five  feet,  eight  inches  towards  the  fence,  at  which  place  wit- 
ness supposes  deceased's  feet  lay ;  supposes  five  feet,  eight 
inches  to  have  been  his  height;  from  where  witness  supposed 
deceased's  feet  lay  to  the  fence,  witness  found,  by  measure- 
ment, to  be  three  feet;  discovered  powder  spot  on  top  rail, 
abou£  midway  the  panel ;  walked  to  the  fence  to  examine 
powder  spot;  fence  was  about  four  feet  eight  inches  high; 
witness  measured  it  by  his  body ;  in  examining  powder  spot, 
witness  found  it  on  outside  of  the  rail  from  the  field  in  which 
Harrison  lay ;  powder  spot  was  narrow  towards  the  lane  and 
widened  towards  the  field ;  no  smoke  on  either  side  of  rail — 
only  on  top ;  witness  also  saw,  on  the  third  or  fourth  rail  from 
bottom,  that  a  little  piece  of  the  rail  was  knocked  off  and 
was  lying  on  the  ground ;  witness  then  went  back  to  the 
house,  and  there  saw  coroner's  examination  and  Dr.  Green's 
examination ;  the  wound  was  about  two  inches  above  right 
nipple;  saw  Dr.  Green  probe  the  wound;  when  Green  re- 
marked he  thought  the  angle  about  forty-five  degrees,  witness, 
at  the  time,  did  not  think  the  angle  so  great,  though  he  said 
nothing;  this  judgment  based  upon  observing  the  angle  of 
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the  probe ;  turned  Harrison  over  and  his  back  was  all  blood- 
shot^ and  witness  lefl^  and  saw  no  more  of  him ;  witness' 
opinion  at  the  time  was  that  the  angle  of  the  range  was  not 
more  than  thirty  or  thirty-five  degrees;  witness  was  at  one 
time  a  house  carpenter^  accustomed  to  describing  angles ;  saw 
nothing  else  on  ground  when  he  got  to  where  body  was ;  is 
satisfied  there  was  no  axe  there — knows  he  would  have  seen 
one,  had  it  been  there;  examined  the  premises  well;  body 
was  left  where  found,  lying  about  an  hour,  and  then  removed 
to  Mr.  Harrison's  house;  witness  examined  powder  spot  in 
the  shirt ;  hole  was  in  the  centre  of  the  powder  spot ;  edges 
of  the  hole  in  shirt  looked  as  if  they  might  have  been 
scorched;  the  powder  spot  extended  some  space  over  the 
shirt ;  witness  doesn't  know  exactly  how  large  the  powder 
spot  was;  rail,  witness  thinks,  was  about  four  or  five  inches 
through ;  rail  seemed  to  have  been  taken  from  outside  of  a 
tree;  powder  spot  was  on  the  top  of  the  rail,  the  rail  lying 
on  the  fence. 

Cross-Examination:  Powder  spots  on  shirt  and  rail  had  no 
well  defined  shape;  the  rail  was  lying  to  right  of  where  de- 
ceased's body  had  lain,  one  end  on  the  ground,  the  other  rest- 
ing on  the  fence;  there  were  no  indentations  on  the  rail. 

Be-Direct:  Witness  knew  deceased  about  twelve  months ; 
deceased  was  teacher  in  Sabbath-school  the  year  before  and 
at  the  time  of  his  death ;  never  heard  a  word  against  him. 
Witness'  knowledge  of  the  man,  Harrison,  was  a  clever  man, 
peaceable  and  quiet ;  and  witness  don't  know  if  he  was  to  say 
he  was  a  religious  man  that  he  would  go  beyond  his  knowl- 
edge of  the  man ;  in  conversation,  day  of  killing,  deceased 
talked  as  a  pious  man  would,  and  bore  himself  as  a  pious 
man,  so  far  as  witness'  knowledge  extended ;  witness  knows 
nothing  of  Pound's  violent  character;  never  heard  Pound 
use  a  profane  word  in  his  life. 

By  Defense  :  Witness  thinks  Harrison  was  a  brave  man; 
thinks  he  would  not  have  hesitated  to  resent  an  insult. 

By  the  State:  Opinion  of  witness  is,  deceased  would 
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avoid  a  difficulty ;  had  conversation  with  deceased  the  day  of 
the  killing;  deceased,  in  speaking  of  the  differences  between 
him  andtPound,  said  he  had  no  unkind  feelings  towards 
Pound,  wished  to  have  no  difficulty,  and  wished  to  be  friend- 
ly with  him,  as  they  were  neighbors;  this  was  about  three 
hours  before  the  killing;  witness  spent  about  three  hours 
with  Harrison  that  day ;  in  this  conversation,  Harrison  stated 
that  he  had  spoken  to  Mr.  Pound  and  Pound  refused  to 
speak  to  him ;  Harrison  was  shot  over  the  eighth  pannel  Qf 
the  fence,  along  the  lane,  from  the  public  road. 

Next  witness  by  the  State,  James  McRae  :  Didn't  ac- 
company Mr.  Morris  on  either  visit  to  rail ;  saw  the  rail 
about  sunset  the  next  day  after  killing;  witness  found  pow- 
der spot  on  rail— on  the  top  of  the  rail ;  saw  powder  no- 
where but  on  the  top  of  the  rail ;  powder  spot  commenced 
small  on  the  edge  next  to  the  lane,  and  spread  out  as  it  ex- 
tended ;  has  known  Pound  some  twenty-five  or  thirty  years; 
saw  Pound  in  a  difficulty  in  1865,  when  Pound  appeared  to 
urge  a  difficulty;  this  at  school-house,  with  a  Mr.  Best;  as 
&r  as  witness  has  seen.  Pound  seemed  to  be  a  man  that 
sought  difficulties — always  had  the  appearance  of  being  a 
violent  man  ;  knew  Harrison  one  or  two  years — seemed  to 
be  a  very  quiet,  peaceable  man,  never  knew  of  his  having  a 
difficulty  with  any  one. 

Next  witness  by  the  State — Mr.  E.  H.  Rhodes  :  Is  ac- 
quanted  with  Mr.  Pound;  Pound  asked  witness  on  Monday 
night,  April  Court,  Hancock  county,  1867,  if  witnea**  had 
heard  of  his  misfortune,  and  witness  said  he  had;  ac- 
cused said  he  thought  he  had  been  imposed  on  by  Mr.  Carr 
in  the  neighborhood  about  the  school ;  that  he  had  helped 
build  the  house  and  Mr.  Carr  wouldn't  let  him  send  to 
tschool,  and  that  he  thought  Mr.  Harrison  was  put  there  to 
stand  in  Carr's  shoes ;  nothing  else  was  then  said;  witness 
and  Pound  then  being  at  the  fork  of  the  road  where  they 
parted* 

First  witness  introduced  by  defense — Emeline  Garner  : 


104     t    SUPREME  COURT  OP  GEORGIA. 

Pound  vs.  The  State  of  Georgia. 

Saw  the  killing  of  HarrisoD  ;  witness  is  Pound's  daughter; 
is  now  married  ;  was  not  at  the  time  of  killing,  and  was  then 
living  with  her  father ;  witness  first  saw  Harriso#and  John 
Carr  in  Carres  field,  where  negro  was  cutting  logs ;  this  place 
was  between  fifty  and  seventy-five  yards  from  Pound's  front 
door — about  seventy-five  witness  thinks;  a  gun  fired  down 
the  lane ;  the  negro  pointed  towards  the  house;  Pound  fired 
the  gun;  witness  was  at  that  time  standing  in  the  door  of 
Pound's  house;  was  not  with  Pound,  who  was  down  below 
the  orchard;  distance  from  Pound's  front  door  to  place  of 
killing  about  fifty  yards;  garden  between  the  two  places; 
the  garden  didn't  reach  to  the  lane;  there  was  a  few  yards' 
space  between  the  two;  when  gun  fired  second  time  Harrison 
and  Carr  started  towards  him  firing  in  a  run;  witn'ess started 
to  where  her  father  was  ;  she  went  to  tell  him  Carr  and  Har- 
rison were  coming,  because,  from  the  way  they  were  coming, 
she  thought  they  were  going  tp  murder  him ;  all  Pound's 
family,  except  one  of  witness'  sisters,  came  out  before  the 
killing;  her  brother,  Madison,  was  with  her  father  when  she 
reached  him ;  doesn't  know  where  her  brother  was  before 
this;  witness,  when  going  towards  her  father,  lost  sight  of 
Carr  and  Harrison  ;  when  she  next  saw  them  they  were  about 
seventy-five  or  one  hundred  yards  in  the  field  where  the  kill- 
ing took  place ;  Pound  was  near  the  little  lane,  fifty  or  sixty 
yards  from  the  wood's  end  of  the  lane,  Carr  and  Harrison 
being  in  Harrison's  field,  and  Pound  in  his  own ;  they  came 
opposite  Pound  and  stopped ;  the  two  parties,  when  Carr  and 
Harrison  stopped  Pound,  were  about  twenty-five  yards  apart; 
Pound  then  went  in  his  field  down  towards  the  wood's  end 
of  the  lane ;  had  his  gun  then,  and  also  when  witness  got  to 
him ;  Carr  and  Harrison,  also  in  Carr's  field,  went  on  down 
the  lane;  when  Pound  got  near  the  end  of  the  lane  he  stop- 
ped; Pound,  then  being  still  in  his  own  field,  turned  back 
towards  the  hog,  the  hog  being  in  the  lane ;  Carr  and  Har- 
rison turned  back  also ;  Pound  then  went  on  back  in  his  own 
field  towards  the  big  road^  until  he  got  to  the  corner  of  the 
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garden ;  Carr  and  Harrison  also  went  up  the  lane ;  when 
Pound  reached  the  corner  of  his  garden,  he  got  over  in  the 
lane ;  Carr  and  Harrison  had  followed  Pound  about  fifly 
yards  or  further  along  the  lane  to  the  corner  of  the  garden ; 
afler  Pound  got  in  the  lane,  he  went  a  few  steps  in  the  big 
road ;  don't  know  where  the  hog  was  then ;  Pound  went 
round  the  plum  nursery  just  before  he  got  to  the  garden ; 
plum  nursery  went  close  up  to  the  lane;  Carr  and  Harrison 
still  went  in  Carr's  field  out  near  the  big  road  ;  didn't  go  be- 
yond the  place  where  killing  occurred;  stopped  at  that  place; 
Pound  then  went  to  the  big  road  a  few  steps  and  turned 
bock;  witness  did  not  see  Carr  and  Harrison  doing  any- 
thing while  at  the  place  where  killing  occurred;  Carr  and 
Harrison  were  not  putting  up  any  fence  at  that  place ;  Pound 
went  back  from  the  big  road  down  the  lane ;  he  stopped  at 
eight  or  ten  steps  down  the  lane  from  the  big  road  ;  witness 
was  then  standing  on  a  log  near  the  mouth  of  the  lane ;  wit- 
ness got  there  by  going  through  the  yard ;  Madison  was  with 
Pound ;  her  brother  went  through  the  yard  with  witness ; 
when  Pound  went  down  the  lane  and  stopped,  he  stepped 
upon  the  log ;  Mrs.  Pound  was  in  the  lane,  at  the  mouth ; 
witness'  little  brother  and  sister  were  out  at  the  scene ;  when 
Pound  stepped  on  the  log,  he  said  something  to  Carr  about 
killing  his  dog ;  he  was  then  eight  or  ten  steps  from  Carr, 
and  was  further  from  Harrison  ;  Carr  did  not  reply  to  the 
charge  of  killing  the  dog ;  Pound  tlien  told  Carr  he  had 
been  saying  he  was  a  coward  and  wouldn't  fight,  but  if  he 
didn't  believe  he  would  fight,  to  come  over  and  try  him ; 
Carr  then  said  something,  witness  didn't  understand  what, 
and  Pound  told  him  he  could  prove  that  Carr  had  said  he 
wa«  a  coward  and  would  not  fight ;  Carr  asked  him  by  whom, 
and  Pound  said  by  good  witnesses ;  Pound  then  said  that 
John  Harrison,  a  grand  scamp,  had  been  meddling  himself 
about  it ;  while  this  talk  took  place,  Pound  had  gone  farther 
down  the  lane ;  when  Pound  made  the  remark  about  Harri- 
son^ he  was  standing  in  the  lane,  about  twelve  or  fifteen  feet 

Vol.  zLin— 7. 
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from  Harrison  and  Carr ;  then  Harrison  said^  '^  I  won't  take 
that'' — "you  have  done  that  that  is  unjust;"  Harrison,  when 
he  said  this,  was  at  the  corner  of  the  fence,  chopping  on  the 
fence  with  an  axe ;  witness  remembers  stating  this  fact  about 
chopping  on  the  fence  comer,  to  Judge  Stephens  at  the  place 
where  the  killing  occurred ;  they  were  present  then,  with 
several  others;  this  was  between  the  first  and  second  tes- 
tifyings,  witness  thinks;  Mr.  A.  H.  Stephens,  Benjamin 
Harris  and  Judge  Linton  Stephens  were  present;  witness 
last  testified  in  this  case  two  years  ago  last  May ;  testified 
next  time  before  that  in  April,  same  year^  this  visit  was  be- 
tween these  two  testifyings;  witness  does   not  remember 
whether  she  has  at  any  previous  time  testified  as  to  this  chop^ 
ping  on  the  fence ;  witness  came  to  state  it  at  that  time,  by 
Judge  Stephens  asking  witness  where  the  parties  were  and 
what  they  were  doing ;  after  Harrison  remarked,  "I  won'l 
take  that,"  Harrison  started  down  the  panel  of  the  fence,  to* 
wards  Pound,  who  was  at  the  other  corner  of  the  panel ;  then 
Pound  said,  "  don't  you  come  over  here,  if  you  do,  I  will  'kill' 
or '  shoot '  you ;"  witness  don't  remember  which  of  these  words 
be  used;  Harrison  then  commenced  getting  on  the  fenoe^  and 
after  giving  him  this  warning.  Pound  shot;  Harrison  bad  the 
axe  in  both  hands  as  he  started  down  the  panel ;  Harrison  put 
his  left  hand  on  the  fence,  still  holding  his  axe  in  his  right,  and 
put  his  foot  on  the  fence,  some  four  or  five  rails  up ;  the  fence 
was  twelve  rails  high ;  Harrison's  band  was  near  the  middle  of 
the  panel,  and  Harrison's  head  was  over  and  above  the  fence, 
witness  thinks— don't  remember  how  high;   then  Pound 
fired;  Pound  was  not  exactly  opposite  Harrison  when  he 
fired — was  a  few  feet  further  from  the  road ;  Harrison's  right 
side  was  most  turned  toward  Pound  when  Pound  fired ;  Pound 
was  four  or  five  feet  from  Harrison  when  he  fired ;  the  mux- 
lie  of  the  gun  was  not  far  from  Harrison  when  Pound  fired— * 
perhaps  one  or  two  feet  from  him;  the  fence  behind  Pound 
was  as  high  as  the  one  between  him  and  Harrison;  just  back 
of  the  fence,  behind  where  Pound  was  standing,  was  another 
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fence,  about  as  high  as  the  lane  fence ;  witness  is  not  certain 

as  to  the  height  of  this  fence  behind  the  lane  fence;  lane  was 

not  the  same  width  all  the  way — at  places,  not  more  than 

five  or  six  feet  wide,  if  that  wide;  don't  think  a  person 

coold  very  conveniently  ride  horseback  through  the  whole 

length  of  the  lane ;  lane,  where  Pound  shot,  about  ten  feet 

wide;  when  gun  fired,  Carr  was  standing  a  few  feet  from  Har- 

rkoD,  about  a  panel's  length ;  when  the  gun  fired,  Harrison 

stepped  off  the  fence  and  staggered  backwards  and  fell ;  Carr 

then  started  towards  home  in  a  run ;  witness  was  still  on  the 

log;  her  brother,  when  gun  fired,  was  standing  by  Pound  ,  in 

passing  up  and  down  the  lane,  first  words  passed  were  those 

already  stated  by  witness ;  witness  saw  Carr  have  a  pistol, 

when  Carr  and  Harrison  stopped  opposite  Pound,  Carr  and 

Harrison  in  Carr's  field.  Pound  in  his;  Carr  seemed  to  be 

revolving  the  pistol  in  his  hand  ;  saw  the  pistol  distinctly ; 

saw  it  again  when  near  the  end  of  the  lane  towards  the 

woods;  the  ground,  where  killing  occurred,  on  the  lane  side 

and  Harrison's  field  side,  is  level,  witness  thinks ;  didn't  see 

what  became  of  Carr;  all  went  immediately  to  the  house; 

didn't  notice  what  became  of  the  axe  when  Harrison  fell ; 

knows  nothing  of  the  loading  of  Pound's  gun. 

Crossed  by  Stale:  When  Carr  and  Harrison  followed  Pound's 
direction,  they  were  in  their  own  field,  saying  nothing  to 
Pound ;  when  Pound  got  over  in  the  lane  he  went  towards  the 
big  road,  witness  supposes  to  look  for  the  hog;  Pound  had  the 
gun  when  he  got  over  the  fence;  didn't  get  it  when  he  went  up 
the  road;  the  log  on  which  witness  was  standing  was  about 
eight  steps  from  the  mouth  of  the  lane;  distance  from  log  to 
the  place  of  killing  about  twelve  or  fourteen  steps;  witness 
says  she  meant  what  she  said,  when  she  said  she  ran  to  tell 
Poand  that  Harrison  and  Carr  were  coming,  because  she 
feared  they  were  going  to  murder  him ;  doesn't  remember 
whether  she  ever  swore  to  this  before;  has  been  sworn  three 
times  before  in  this  case,  not  oflener ;  witness  says  she  did 
not  swear  on  a  previous  trial  that  when  Harrison  started  to- 
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wards  Pound  and  uttered  the  words,  "  I  wont  take  that,"  he 
was  just  opposite  to  where  Pound  was  standing;  is  positive 
that  she  did  not;  don't  recollect  ever  swearing  before  that 
when   Harrison  was  shot  he  stepped  backwards  and   fell ; 
don't  know  that  she  ever  did ;  the  relative  position  of  the 
parties  at  the  time  Pound  made  the  remark  about  Harrison, 
and  Harrison  said  he  wouldn't  take  that,  is  as  marked  on 
the  diagram  by  the  witness.     Carr  stated  off  towards  home ; 
witness  and  Carr  started  about  the  same  time — witness  off 
towards  her  father's  house  with  the  family;  witness  didn't 
go  to  see  Harrison ;  heard  her  mother  say  she  went  to  see 
Harrison ;  thinks  Pound  pointed  the  gun  upwards  a  little 
when  he  fired  ;  from  log  on   which  witness  stood  to  where 
Carr  was  when  witness  first  saw  pistol  was  about  fifty  yards; 
when  she  next  saw  pistol  in  Carr's  hands  he  A\as  about  sev- 
enty-five yards  from  where  killing  took  place,  towards  the 
wood's  end  of  the  lane ;  don't  know  what  kind  of  pistol  it 
was — was  revolving  the  barrels  round  at  this  time;  was 
about  ten  or  twelve  steps  from  Carr  when  she  first  saw  the 
pistol ;  when  seen  second  time  was  just  across  the  lane ;  Carr 
is  rather  under  common  height,  witness  thinks ;  says  posi- 
tively she  saw  a  pistol  in  Carr's  hand ;  is  as  positive  about 
this  as  anything  she  has  testified  to ;  don't  know  what  be- 
came of  the  axe ;  it  was  not,  so  far  as  she  knows,  taken  by 
any  member  of  the  family ;  her  mother  went  to  the  scene 
after  they  had  all  got  to  the  house;  didn't  swear  on  a  former 
occasion  that  she  saw  her  mother  go  to  the  fence  where  Har- 
rison was  killed  one  half  or  one  hour  later  in  the  evening; 
don't  remember  to  have  sworn  so;  Pound,  immediately  after 
the  killing,  went  in  the  yard  and  then  started  off  to  Sparta ; 
don't  remember  whether  he  went  in  the  house;  Pound  stepped 
back  a  little  from  the  corner  of  the  fence  when  he  shot  Har- 
rison, which  put  him  a  little  nearer  the  wood's  end  of  the 
lane  when  he  fired. 

By  Defense:  In  stepping  back,  Pound  got  a  little  farther 
from  the  road^  towards  the  wood's  end ;  when  witness  first  saw 
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pistoly  Carr  was  in  his  field ;  witness  was  in  the  lane ;  Pound 
in  his  field;  second  time  saw  pistol,  Carr  was  iuCarr's  field  ; 
witness  in  her  farther's  field ;  when  first  saw  pistol,  Carr  and 
Pound  were  about  twenty-five  yards  apart ;  witness  was  about 
ten  or  twelve  steps  from  Carr  when  she  first  saw  pistol. 

Next  witness  sworn  by  defisnse — James  M.  Pound:  Is 
the  son  of  defendant;  witness  is  eighteen  years  old  now; 
was  present  when  Harrison  was  killed  by  Pound  ;  was  with 
Pound  when  conversation  began  between  Carr  and  Pound; 
Pound  said  something  to  Carr  about  killing  his  dog,  and 
calling  liim  a  coward ;  witness  doesn't  remember  what  Carr 
replied;  Pound  said  ^'and  John  Harrison,  a  grand  scamp,  has 
been  meddling  himself  and  telling  wrong  tales  on  me;'^  Har- 
rison replied :  ''I  wont  take  that ;  you  have  done  that  that  is 
unJQst ;''  when  this  was  said  Pound  was  at  the  corner  of  the 
fence  where  he  was  when  he  shot;  supposes  the  muzzle  of 
the  gtin  was  one  and  a  half  or  two  and  one  third  feet  from 
Harrison  when  Pound  fired ;  Pound  was  near  the  middle  of 
the  lane  when  he  fired ;  thinks  he  was  little  nearer  fence 
where  Harrison  was  than  the  other  side  of  the  lane ;  when 
gan  fired  Harrison  staggered  backwards  and  fell ;  don't  know 
what  became  of  axe ;  witness  and  all  the  family  went  oiTim- 
mediately  together;  thinks  he  told  Carr  afler  Harrison  was 
sliot  to  go  off;  told  him  that  for  fear  Pound  might  shoot  him; 
was  in  field  plowing  when  his  father  motioned  to  him,  and 
he  went  to  where  Pound  was;  Pound  had  before  this,  he 
snppoeesy  shot  at  a  hog  ;  hog  showed  no  signs  of  having  been 
shot;  witness  saw  the  hog.  All  the  family  came  out  before 
the  killing  but  one  of  witness'  sisters;  Harrison  got  his  head 
right  smart  over  the  fence  before  shot ;  his  feet  were  three 
or  four,  may  be  four  or  five  rails,  up  the  fence  before  shot, 
bat  witness  did  not  notice  particularly;  Harrison  was  in  the 
act  of  going  along  over  the  fence ;  didn't  see  Carr  have  a 
pistol ;  witness'  next  sister  to  himself,  who  was  out  there,  is 
about  four  years  younger,  and  his  brother  about  seven  years 
yoanger  than  himself.    When  you  got  to  your  father  what 
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was  the  impression  made  on  your  mind  as  to  the  intention  of 
Carr  and  Harrison^  whether  they  were  friendly  or  hostile? 
Did  you  see  Carr  and  Harrison  ?  Answer :  I  saw  Carr  and 
Harrison.     Witness  thought  their  intention  was  hostile. 

Oro88'Examined :  Was  fifteen  years  old  when  this  hap- 
pened; was  fifleen  the  11th  January,  1867;  was  near  Pound, 
in  the  field  with  him,  when  his  sister  went  down  the  lane  and 
got  over  the  fence;  didn't  see  Harrison  and  Carr  all  the  while; 
saw  Carr  when  he  was  down  at  the  wood's  end  of  the  lane  ; 
saw  no  pistol  in  Carr's  hand ;  is  certain  he  saw  Carr  and  Har- 
rison down  there ;  looked  at  them  and  knew  them  well ;  they 
said  nothing  to  Pound ;  Harrison  and  Carr  were  in  Harri* 
son's  field ;  Harrison  had  rented  this  field  of  Carr,  witness 
heard ;  supposes  Pound  had  been  shooting  hogs,  don't  know  ; 
witness  was  not  present  when  Pound  shot ;  was  about  two 
hundred  yards  off,  plowing ;  came  to  his  father  because  his 
father  motioned  to  him  to  come ;  saw  Pound  from  where  he 
was  plowing;  saw  Pound  one  time  when  he  shot;  after  witness 
got  to  Pound,  witness  went  on  round  through  the  yard  to  tl^ 
road ;  witness  went  round  through  yard  without  any  partic- 
ular motive;  witness  went  to  where  his  father  was,  near 
mouth  of  lane,  doing  and  saying  nothing;  Harrison  and 
Carr  were,  at  this  time,  in  Carr's  field,  about  fifteen  or 
twenty  yards  down  the  lane ;  thinks  they  had  about  stopped  ; 
don't  think  they  had  exactly  stopped — were  moving  slowly  ; 
Pound  went  back  and  met  Harrison  and  Carr ;  Pound  had 
his  gun  with  him;  didn't  see  Pound  load  his  gun;  knows 
nothing  of  his  loading  it;  don't  remember  to  have  sworn 
once  before  that  Harrison  and  Carr  stopped  before  Pound  got 
to  them ;  if  Harrison  and  Carr  were  saying  anything,  witness 
didn't  hear  them ;  Harrison,  when  shot,  was  leaning  over  the 
fence,  inclining  to  the  right,  with  the  axe  in  his  right  hand, 
holding  it  out  to  his  right  side ;  holding  it  over  the  field  side; 
the  left  side  of  his  breast  mostly  to  the  fence;  is  certain  axe 
was  on  field  side,  as  his  left  side  was  mostly  touching  the 
fence ;  can't  say  why  he  went  so  near  to  where  the  killing 
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cxxmrred  with  his  fiither,  exoept  he  feared  his  father  might  be 
killed ;  witness  thought  the  intention  of  Harrison  and  Carr 
was  hostile,  from  the  way  they  were  coming,  following  Pound 
up ;  don't  know  whether  Carr  had  stopped  before  Pound  got 
to  him ;  knows  he  had  stopped  before  Pound  got  to  where 
Harrison  was ;  don't  know  whether  Pound  cocked  his  gun  as 
he  started  down  the  lane ;  told  Carr  to  leave  for  fear  Pound 
might  shoot  him ;  this  after  Pound  had  shot  Harrison ;  Carr 
had  no  weapon,  as  witness  saw;  witness  was  excited  on  that 
occasion ;  could  see,  and  did  see,  all  the  parties ;  don't  know 
what  became  of  axe  when  Harrison  fell;  didn't  notice;  thinks 
he  has  previously  sworn  that  he  supposed  axe  fell  back  in  the 
field  where  Harrison  felL 

He-Direet:  Supposes  now  the  axe  fell  back  in  the  field. 

By  thjb  State:  About  time  witness  left,  Carr  ran  off; 
when  last  seen,  was  about  twenty,  or  twenty-five,  or  thirty 
yards  off,  running  towards  his  father's ;  may  have  sworn,  on 
previous  trial,  that  he  was  about  forty  yards  off  when  last 
seen  by  witness. 

Counsel  for  the  defense  offered  the  whole  of  what  John 
Carr,  witness  in  this  case,  swore  to  on  a  former  trial,  at  Oc- 
tober Term,  1867,  of  Hancock  Superior  Court,  to  show  that 
what  said  Carr  swore  to  on  this  trial  is  contradicted  by  what 
he  swore  to  on  said  former  trial.  The  Court  rejected  it  be- 
cause it  is  heresay  evidence,  and  not  sworn  to  in  this  Court, 
but  said  he  would  admit  it  if  the  whole  is  shown  to  conflict 
with  any  evidence,  or  if  any  part  of  it  is  shown  to  conflict, 
that  part  can  be  read.  And  the  Court  required  it  to  be  read 
first,  to  see  whether  the  whole  of  it  does  conflict,  before  the 
Conrt  would  admit  the  whole  of  it. 

Defendant  proposed  to  introduce,  in  evidence,  from  the 
testimony  of  John  Carr,  delivered,  under  oath,  at  October 
Term,  1867,  Hancock  Superior  Court,  as,  in  Court,  in  wri- 
tiog,  taken  down,  by  authority  of  the  Judge  presiding  at 
said  trial,  in  1867,  and  forming  a  part  of  the  record  from 
Haooock  county  in  this  case,  the  following  sentence,  which 
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was  admitted  and  read :  '^  Defendant  told  deceased  if  be  came 
over  the  fence  he  would  kill  him,  but  deceased  made  no  at- 
tempt to  go  over." 

Counsel  for  defense  offered,  in  evidence,  the  following  tes- 
timony of  John  Carr,  on  the  trial  before  the  committing 
magistrate,  which  was  admitted  and  read :  '^  Then  went  to 
the  field  where  negro  was  cutting  logs ;  went  to  the  field  to 
see  about  some  sheep;  think  Harrison  went  to  see  about  the 
logs;  thinks  so  because  he  carried  his  axe/'  to  contradict 
what  the  witness,  Carr,  swore  to  on  this  trial  as  to  what  de- 
ceased said  about  taking  his  axe  to  the  field  to  cut  the  logs, 
provided  the  negro  could  not  get  through  himself  that  even- 
ing. The  whole  of  the  evidence  given  before  the  commit- 
ting magistrate,  and  on  all  other  trials  of  this  case,  when 
Carr  was  sworn,  was  offered  in  evidence  to  show  that  witness 
never  gave  that  version  of  it  in  any  of  them.  This  evidence 
was  rejected  by  the  Court. 

It  is  admitted  by  the  State  that  Mrs.  Gamer,  neither  at  the 
October  Term,  1867,  nor  at  the  regular  April  Term,  1868,  of 
Hancock  Superior  Court,  in  her  testimony,  made  any  men- 
tion of  Harrison's  standing  at  the  fence  corner,  chopping 
the  fence  with  his  axe,  just  before  the  shooting;  and  it  is 
further  admitted  by  the  State,  that  she  did  so  testify  at  the 
May  Term,  1868,  of  said  Hancock  Superior  Court. 

Evidence  introduced  by  the  State  in  rebuttal — Jasper 
McRae,  sworn:  Knows  John  Carr;  has  known  him  some 
ten  or  twelve  years ;  is  acquainted  with  his  character  in  the 
neighborhood  in  which  he  resides;  bears  a  good  character  as 
an  honest,  truthful  man ;  from  witness'  knowledge  of  his 
character,  would  believe  him  on  oath,  in  a  Court  of  justice; 
witness  was  at  the  school  house  day  of  killing,  with  John 
Carr ;  John  Carr  was  asked  for  tobacco,  and  Carr  said  they 
wouldn't  get  it ;  then,  in  play,  witness  and  Bowen  Hitch- 
cock searched  Carr's  pockets  for  tobacco,  and  found  no  pistol 
in  any  of  them,  or  about  his  person,  and  if  he  had  had  a  pistol 
they  would  have  found  it ;  after  school^  Harrison  came  down 
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to  school  house  just  before  sundown^  and  witness  went  with 
Carr  and  Harrison  to  Harrison's  house,  and  then  left  them. 
By  Defense:  Thinks  thej  found  tobacco  about;  knows 
some  of  his  neighbors  he  wouldn't  believe  on  their  oaths ; 
believes  all  he  considers  his  friends  would  swear  to  the  truth, 
uotil  he  knows  they  have  sworn  to  a  lie ;  thinks  he  don't 
make  friends  that  would  swear  to  a  lie ;  is  the  son  of  James 
McRae,  who  has  been  sworn  in  the  case ;  if  Carr  swore  to 
two  ways,  witness  would  not  believe  then  he  swore  to  the 
truth. 

Next  witness  sworn  in  rebuttal  by  State — ^Bowen  Hitch- 
cock: Has  heanl  the  testimony  of  Jasper  McRae  on  this 
(rial,  and  confirms  McRae's  statement  about  searching  Carr's 
person  for  tobacco.  If  there  had  been  any  pistol  about  Carr's 
person  they  would  certainly  have  found  it ;  they  found  no 
pistol  about  Carr;  after  school  dismissed,  John  Harrison 
asked  Carr  to  go  home  with  him,  and  witness  and  Jasper 
McRae  and  Harrison  and  Carr  went  to  Harrison's  house ; 
when  McRae  went  on,  witness  remained  at  Harrison's  house; 
was  in  the  house  with  Harrison  and  Carr ;  after  they  took 
axe  and  went  off,  witness  went  home;  saw  Carr  all  the  time 
in  the  house ;  house  had  only  one  room ;  if  Carr  took  any- 
thing with  him  witness  did  not  see  it,  and  if  he  had  taken 
a  pistol,  or  anything  of  the  kind,  thinks  he  would  have  seen 
it;  witness'  brother-in-law,  Harrison,  had  no  pistol,  kept 
none  in  his  house;  owned  no  pistol. 

By  Defease  :  Witness  is  eighteen  years  old  now;  has 
been  sworn  every  time  this  case  has  been  tried ;  never  was 
asked  about  the  axe  before;  states  that  he  did  not  testify  on 
this  trial  to  anything  about  the  axe  until  Judge  Hook  asked 
him  about  it. 

By  State,  in  rebuttal :  M.  V.  Frasier  saw  deceased  and 
accused  meet  some  time  in  October  or  November,  1866,  at 
the  Sunday  school ;  his  recollection  is,  it  was  on  Sunday ; 
Harrllson  spoke  to  Pound  and  Pound  made  no  reply,  as  wit- 
could  see ;  Harrison  said,  "  howdye  do,  Mr.  Pound,'' 
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and  Pound  made  no  reply ;  Harrison  and  Pound  were  near 
each  other,  and  thinks  Pound  saw  him  and  heard  him  speak 
to  him;  deceased  was  at  that  time  living  down  at  his  father- 
in  law's,  Hitchcock;  was  not  at  that  time  living  on  Carr's 
land ;  lived  then  about  two  miles  from  where  he  was  killed; 
is  acquainted  with  John  Carr's  character  in  the  community 
in  which  he  lives;  from  his  knowledge  of  his  character,  is 
compelled  to  say  he  would  believe  Carr  on  his  oath. 

By  Defense:  Witness  doesn't  think  he  told  the  accused 
that  John  Carr  cheated  him  out  of  a  pistol  by  telling  him  a 
lie ;  witness  says  that  on  that  point  his  recollection  don't 
serve  him ;  don't  remember  that  he  said  it  exactly  in  those 
words,  but  knows  he  said  he  got  the  worst  of  the  bargain. 

Mb.  Morris  recalled:  Is  acquainted  with  John  Carr; 
never  heard  anything  to  the  contrary  of  his  being  a  man  of 
trath  and  veracity ;  would,  from  his  knowledge  of  Carr's 
character,  believe  him  on  oath  as  quick  as  he  would  any  other 
man  in  the  community  of  his  age. 

By  Defense  :  Was  acquainted  with  Carr's  general  char- 
acter for  truth  and  veracity ;  was  in  Hancock  from  1863  to 
1868;  never  heard  anything  against  Carr's  truth  and  verac- 
ity ;  since  the  trial  of  this  case,  has  never  heard  John  Carr's 
character  for  truth  impugned,  except  in  the  Court-house; 
heard  it  said  he  contradicted  himself,  but  never  heard  that 
he  did  it  wilfully. 

James  MgRae  recalled  by  State :  Is  acquainted  with  John 
Carr's  general  character  for  truth  and  veracity  in  his  neigh- 
borhood ;  from  this  knowledge,  would  believe  him  on  oath 
as  soon  as  any  man  of  his  age  witness  knows. 

By  Defense:  Never  heard  anything  against  witness 
down  there,  either  before  or  since  Pound's  trial ;  if  he  was 
to  swear  wilfully  two  ways,  wouldn't  believe  either  way  he 
swore. 

Counsel  for  the  State  offered  in  evidence  the  whole  record 
of  the  testimony  in  this  case,  sent  from  the  county  of  Han- 
cock, which  is  admitted  without  objection. 
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Next  witness  in  rebuttal  by  the  State — Mrs.  S.  M.  Dug- 
gin  :  Was  at  Mr.  Carr's  house  the  evening  of  the  killing; 
was  there  when  John  Carr  came  in  from  where  the  killing 
took  place;  be  told  about  the  killing,  and  went  to  a  desk 
and  got  a  pistol,  and  buckled  it  on  him,  and  then  went  for  a 
doctor ;  didn't  see  John  Carr  when  be  came  in  the  yard ; 
doesn't  know  whether  he  brought  an  axe  with  him  ;  Mrs. 
Carr  and  witness  then  went  as  quickly  as  possible  to  the  place 
of  the  deceased ;  deceased  was  lying  nearly  parallel  with  the 
panel  of  the  fence,  with  his  feet  about  four  feet  from  the 
fence,  with  his  right  baud  thrown  back,  the  other  lying  on 
his  chest;  saw  no  smoke  on  the  rail,  saw  no  axe  on  the 
ground;  didn't  examine  the  place  very  carefully;  didn't 
look  for  an  axe;  never  thought  of  one;  wife  of  deceased  went 
a  few  steps  before  witness,  and  got  to  the  body  first ;  Mr. 
Morris  came  about  five  minute  aA^  witness  reached  the  body. 

Next  witness  by  the  State  in  rebuttal — Mary  Carr: 
Witness  was  at  her  father's  house  the  evening  of  the  killing 
of  Harrison  ;  saw  John  Carr  after  he  came  in  the  yard,  be- 
fore be  reached  the  house;  he  called  Mr.  Morris  and  told 
him  Pound  had  killed  Harrison ;  this  was  between  sunset 
and  dark ;  didn't  see  John  Carr  when  he  first  entered  the 
yard ;  saw  him  before  he  reached  the  house ;  he  had  an  axe ; 
don't  know  what  he  did  with  the  axe ;  after  John  Carr  en- 
tered the  house  he  got  a  pistol  from  the  desk  and  buckled  it 
around  him,  and  went  immediately  for  the  doctor ;  the  pis- 
tol belonged  to  witness'  father. 

Next  witness  in  rebuttal  by  State — Priscilla  Carr: 
Was  leaning  on  the  chair  at  her  father's  house,  and  saw  John 
Carr  coming  up  towards  the  house  with  an  axe  on  his  shoul- 
der ;  saw  him  before  he  reached  the  yard ;  he  called  Mr. 
Morris  and  told  him  Pound  had  killed  Harrison;  he  then 
came  in  the  house  and  got  his  father's  pistol,  and  went  off 
for  the  doctor. 

Next  witness  introduced  in  rebuttal — Green  B.  Carr: 
The  two  ladies  who  have  just  testified  are  witness'  daughters ; 
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John  Carr  is  witness'  son  ;  John  Carr  owned  no  pistol  at  the 
time  Harrison  was  killed  ;  the  pistol  John  Carr  got  from  the 
desk  was  witness'  pistol ;  witness  had  it  on  that  day ;  when 
witness  came  back  in  evening  he  laid  it  in  the  desk;  was  at 
home  when  John  got  home  from  where  Harrison  was  killed ; 
first  he  heard  of  John  Carr  was  John's  calling  Mr.  Morris ; 
Morris  and  witness  got  up  and  went  out ;  if  John  Carr  had 
owned  a  pistol  witness  thinks  he  would  have  known  it ;  John 
Carr  u^  to  that  time  had  never  to  witness  knowledge  owned 
a  pistol. 

Next  witness  in  rebuttal  by  the  State — George  W.  Gar- 
ner: Is  acquainted  with  Pound,  defendant  in  this  case; 
witness  was  going  through  Carr's  field  one  night,  with  two 
other  boys ;  Pound  halted  them  at  the  end  of  Carr's  lane, 
where  it  entered  the  road ;  this  not  more  than  forty  yards 
from  Pound's  house ;  Poui|^  had  a  gun,  and  witness  thinks 
the  gun  was  cocked;  Pound  told  them  he  liked  to  have  shot 
them;  he  thought  they  were  John  Carr  and  John  Harrison; 
witness  says  while  coming  through  Carr's  field  that  night 
when  he  was  halted  by  Pound,  he  shot  two  or  three  times 
and  hallooed  once;  saw  Pound  after  Harrison  was  killed; 
one  day,  in  coming  from  Sparta,  in  1868,  with  Pound,  and 
Pound  was  drinking.  Pound  told  witness  not  to  mind  him — 
that  he  hadn't  been  in  the  habit  of  cursing  until  he  killed 
Harrison,  but  that  on  that  day  he  rolled  out  the  oaths ;  in 
this  conversation  witness  says,  if  he  mistake  not.  Pound  said 
his  notion  was,  when  he  turned,  to  shoot  them  both  ;  didn't 
specify  any  place  as  to  where  he  turned  back  from. 

By  Defense:  Don't  know  whether  Pound  is  a  drink- 
ing man ;  was  drinking  on  the  day  this  conversation  occur- 
red; this  was,  he  thinks,  in  Spring  of  1868 — ^probably  in 
February  or  March  ;  never  saw  Pound  drunk ;  he  was 
drinking  right  smart  that  day  ;  has  seen  him  drinking  right 
smart  several  times;  don't  know  whether  Pound  is  a  sober 
man  ;  has  known  him  all  witness'  life ;  witness  says  he  him- 
self was  not  real  sober  when  this  conversation  took  place^ 
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bat  was  sober  enough  to  know  what  he  was  doing;  has  been 
drank  several  times  in  his  life;  William  Garner  was  along 
that  night,  but  he  was  good  drunk;  none  of  them  were  real 
sober;  has  never  testified  in  this  case  before;  was  in  a  law- 
suit with  Mr.  Pound;  witness  was  only  trying  to  get  the 
right  for  a  negro  he  had  hired;  witness'  nigger  last  about  all 
of  it  in  the  law-suit;  never  paid  his  addresses  very  much  to 
one  of  Pound's  daughters;  flew  around  her  right  smart; 
says  she  did  not  refuse  him;  can  show  this  by  letters;  Miss 
Pound  threw  up  another  girl  to  witness;  Miss  Pound  did 
not  refuse  to  marry  witness;  didn't  want  to  marry  her;  Miss 
Pound  got  mad  with  witness,  but  he  did  not  get  mad  with 
her;  some  say  he  got  drunk  and  cursed  her,  but  witness  don't 
know  whether  he  did  or  not;  didn't  mean  to  say  he  was  so 
drank  he  didn't  know  what  he  was  doing;  don't  drink  hardly 
any  now;  but  the  time  has  been  that  he  got  drunk  whenever 
he  got  ready. 

By  the  State:  Was  first  subpoenaed  in  this  case  17th 
March,  1870;  don't  know  how  he  came  to  be  subpoenaed; 
never  named  to  Mr.  Harrison,  the  prosecutor,  or  his  counsel, 
any  of  these  things  until  after  he  was  summoned ;  has  no 
idea  how  the  knowledge  he  has  just  given  the  jury  got  to 
Mr.  Harrison  :  witness  never  said  anything  about  it  to  any 
one  but  Van  Frazier,  and  never  said  much  to  him. 

By  Defense:  Told  Mr.  Frazier  about  it,  witness  thinks, 
some  time  last  winter;  Frazier  is  a  witness  in  this  case. 

Mrs.  DuGGiN  recalled  by  the  State:  Mrs.  Duggin  was 
John  Carr's  teacher  at  the  time  of  the  killing  of  Harrison  ; 
is  acquainted  tolerably  well  with  John  Carr's  cliaracter; 
boarded  at  his  father's  house;  taught  him  part  of  two  years; 
when  John  Carr  went  to  school  he  was  a  good  boy,  a  sober 
boy,  and  one  of  veracity,  and  witness  would  believe  on 
bis  oath  in  a  Court  of  justice  anything  he  would  swear  to; 
knows  his  character  now  in  the  community — would  believe 
him  on  his  oath  without  any  hesitation. 

By  Defense:    John  Carr  went  to  school  to  witness  part 
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of  1866  and  1867  ;  witness  lives  now  in  Dougherty  county; 
only  lived  there  this  year ;  when  witness  spoke  of  John  Carr's 
character  she  meant  her  own  opinion  of  him  and  what  she 
heard  of  him ;  she  has  never  heard  his  reputation  for  truth 
assailed.  When  asked  if  John  Carr  were  to  swear  two  ways 
about  the  same  thing,  would  she  believe  him,  she  replied 
she  don't  think  he  could  wilfully  do  this,  but  if  he  did  she 
wouldn't  believe  both  statements.  When  asked  if  he  swore 
to  an  impossible  thing  would  she  believe  him,  answered  she 
would  not,  but  don't  think  he  would  swear  to  such  a  thing. 
M.  V.  Frazier  recalled  by  State:  Heard  portion  of 
Garner's  testimony  just  now;  Garner  was  s|>eaking  to  wit- 
ness about  the  Pound  case  last  January  or  February,  1870; 
Garner  said  nothing  about  having  his  statement  repeated — 
they  were  just  talking  about  the  case ;  witness  repeated  Gar- 
ner's statement  in  presence  of  Colonel  Jordan  and  Green  B. 
Carr;  witness  has  been  friendly  with  Pound — don't  speak  to 
him  now;  has  not  for  a  short  time;  is  not  friendly  with  him 
now. 

By  the  State  :  Don't  speak  to  Pound  because  he  heard 
Pound  had  been  meddling  with  some  of  his  matters  with 
freedmen,  which  witness  thought  caused  him  to  be  sued,  and 
had  been  making  some  inquiries  about  his  accounts  in  Sparta. 

By  Defense  :  Pound  went  to  witness  to  secure  a  debt 
Pound  had  on  some  negroes ;  dont  remember  that  he  told 
Pound  he  didn't  owe  the  negroes,  or  wouldn't  give  five  cents 
for  Pound's  debt  on  them ;  when  witness  was  sued  by  the 
negroes,  judgment  went  against  him  for  over  $200  00;  wit- 
ness learned  from  his  own  counsel  that  the  only  interference 
of  Pound  had  been  to  try  to  secure  the  debt  the  negroes  were 
owing  to  Pound. 

Dr.  Green  recalled  by  the  State :  Witness  is  acquainted 
with  John  Carr's  general  character  in  his  neighborhood; 
from  this  character,  and  from  witness'  own  knowledge  of 
John  Carr,  he  would  believe  him  without  hesitation,  on  his 
oath. 
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Mr.  Morris  recalled  by  State :  The  powder  spot  on  the 
topef  the  rail  was  straight  across  it— didu't  come  diagonally. 

The  diagram  exhibited  to  the  jury  during  the  trial|  was 
pot  in  evidence  by  the  State. 

The  evidence  taken  on  the  former  trials  is  omitted^  as  not 
necessary  for  an  understanding  of  the  questions  made  in 
this  Court  The  evidence  concludeil,  the  Court  charged  the 
jury  as  follows : 

"You,  gentlemen  of  the  jury,  are  judges  of  the  law  and 
the  facts;  and  from  your  intelligence  you  will  be  able  to  un« 
derstand  it  by  having  it  read  to  you,  for  the  only  differ- 
ence between  you  and  the  lawyers  is,  that  they  read  and  study 
much,  and  know  much,  but  men  of  your  sense  can  understand 
a  few  sections  in  a  short  time  as  well  as  a  lawyer. 

"  I  will  make  a  very  brief  charge.  First,  because  you  are 
made  the  judges  of  the  law;  and  I  have  always  thought  the 
Court  should  not  be  compelled  to  give  it  in  charge  to  men 
who  are  its  judges.  But  the  Supreme  Court  having  ad- 
judged otherwise,  I  comply  with  its  ruling  on  tlie  subject. 
And  secondly,  because  but  a  few  sections  need  be  read  to 
cover  the  points  in  issue.  And  because,  also,  they  are  so 
plain  that  they  need  but  little  if  any  comment.  It  is  *  not 
contradicted  but  that  the  accused  committed  the  homicide ' 
charged  in  the  indictment,  and  that  very  much  shortens  the 
investigation. 

"  As  the  case  has  been  argued  on  the  ground  that  the 
offense  was  either  murder  or  justifiable  homicide,  I  will 
proceed  to  read  to  you  a  few  sections  of  the  Code  that  treats 
of  the  law  on  that  subject.  Here  the  Court  read  section 
4264  of  the  Code,  and  said:  To  find  the  homicide  justi- 
fiable under  this  section  you  must  believe  that  when  Pound 
killed  Harrison  he  acted  under  the  fears  mentioned  in  section 
4264,  and  not  in  a  spirt  of  revenge.  The  important  ques- 
tion with  you  is,  by  which  motive  was  he  influenced  under 
all  the  circumstances  of  the  case.  The  Court  then  read 
•ediicm  4266,  and  said:     If  you  believe  the  facts  bring 
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the  case  within  this  section,  to  justify  the  homicide  you  must 
believe  the  killing  of  Harrison  was  absolutely  necessary 
to  prevent  an  attack  by  him.  A  question  is  made  whether 
this  section  applies  to  violence  to  the  person.  I  am  of  opin- 
ion it  does.  And  I  am  presented  with  the  charge — or  part 
of  a  charge-— of  Judge  Reese  on  this  section,  and  am  re- 
quested to  give  it  in  charge  as  the  law,  which  I  do.  Indeed, 
I  agree  with  the  whole  of  the  charge,  as  I  heard  it  read  in 
the  progress  of  the  trial.  But  as  I  have  been  requested  to 
'charge  particularly  on  the  eleventh  section  of  said  charge,  I 
will  read  it  to  you  first  (Here  the  Court  read  part  of  Judge 
Reese's  charge,  for  which  see  7th  section  of  the  motion  for  a 
new  trial.     It  is  said  that  he  did  read  it  correctly.) 

"  *  So,  if  Pounds  had  said  to  Harrison,  if  he  came  over 
that  fence  he  would  kill  him,  and  he  had  gone  over,  Pound 
might  have  been  justified  in  killing  him,  if  you  believe  such 
admonition  amounted  to  persuasion,  remonstrance,  or  a  gen- 
tle measure;  and  provided,  also,  that  such  killing  was  abso- 
lutely necessary  while  Harrison  was  on  the  fence  as  described, 
and  before  he  had  gotten  over.  Such  killing  must,  however, 
have  been  done  under  the  conditions  in  the  next  section 
4267.' 

"  While  I  agree  with  Judge  Reese  in  all  he  said,  I  will  go 
further  and  say  what  he  might  very  properly  have  said,  in 
addition  to  what  I  have  read.  For  section  4267  applies  to 
all  murders,  including  any  part  that  may  be  committed,  con- 
templated in  section  4266.  Here  the  Court  read  section 
4267  twice,  and  said  that  it  read  said  section  as  appplicable 
to  section  4266,  in  addition  to,  and  as  a  part  of  Judge  Reese's 
charge.  "  The  above  charge  is  applicable  more  particularly 
to  facts  proven  by  the  defendant."  If  you  believe  Carr,  the 
Court  charges  that  the  homicide  set  forth  in  the  indictment 
is  murder. 

**  Whether  you  will  believe  his  version,  is  a  question  for 
the  jury  only.  You  have  heard  how  he  has  been  attacked, 
and  supported^  and  defended,  how  corroborated,  and  how  his 
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character  was  sustaiued  by  his  neighbors,  and  how  his  state-  x 

ments  were  contradicted. 

"Though  the  accused  may  have  borne  malice  against  the 
deceased,  yet  if,  under  the  circumstances,  the  law  would  jus- 
tify the  killing,  he  should  stand  justified,  notwithstanding 
the  malice. 

"We  have  already  noticed  what  will  be  a  justification, 
provided  you  believe  the  children  of  the  accused. 

"There  need  be  no  proof  of  express  malice,  if  the  homi- 
cide was  committed  when  there  was  no  considerable  provoca- 
tion, and  where  all  the  circumstances  of  the  killing  showed 
an  abandoned  and  malignant  heart. 

"  K  Pound  provoked  Harrison  to  come  over  the  fence 
with  a  view  of  killing  him,  he  was  not  justified  in  the  hom- 
icide, though  Harrison  was  shot  while  on  the  fence,  as  des- 
cribed by  defendant's  witnesses. 

"  If  a  witness  has  made  contradictory  statements,  one  of 
which  must  be  false,  it  is  not  necessarily  perjury ;  for  there 
may  have  been  an  unintentional  error;  the  witness  may  have 
forgotten  ;  the  pro[>er  questions  may  not  have  been  asked  ; 
there  may  have  been  error  on  the  part  of  the  Clerk  ;  or  from 
confusion,  or  from  timidity,  he  may  have  made  the  contra- 
diction; in  such  cases  the  jury  may  believe  one  statement 
or  the  other,  or  neither.  But  if  they  believe  the  witness  has 
corruptly  perjured  himself  in  any  of  the  statements,  he  should 
not  be  believed  in  anything.  If,  however,  the  jury  believe 
none  of  the  contradictory  statements  were  corruptly  made, 
and  that  the  witness,  except  for  them,  should  be  believed,  he 
may  be  credited  in  statements  not  contradicted.     *     *     * 

"  A  witness  who  has  committed  perjury  should  not  be  be- 
lieved in  anything;  one  who  has  sworn  falsely  unintention^ 
ally  is  entitled  to  credit  notwithstanding  the  falsehood.'^ 

"If  the  jury  have  a  reasonable  doubt  of  the  guilt  of  the  pris- 
oner, on  account  of  either  the  law  or  the  facts,  they  should  ac- 
quit What  is  a  reasonable  doubt  the  Court  is  unable  to  define; 
the  Supreme  Court  attempted  it  and  failed.     What  might  be 
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a  reasonable  doubt  with  the  Court  might  not  be  so  witli  the 
jury.  The  jury  cannot  weigh  the  evidence  as  in  a  civil  case, 
but  it  must  decidedly  preponderate,  beyond  a  reasonable 
doubt,  on  the  part  of  the  jury. 

''Though  the  case  has  been  argued  on  the  ground  that  the 
homicide  is  either  justifiable  or  murder,  it  is  in  the  power  of 
the  jury  to  find  it  manslaughter ;  the  jury  may,  therefore,  if 
they  wish,  find  either  one  of  the  fi>ur  following  verdicts: 
1st.  We,  the  jury,  find  the  accused  guilty  of  munler.  2d. 
TTe,  the  jury,  find  the  accused  guilty  of  voiantary  manslaugh- 
ter. 3d.  We,  the  jury,  find  the  accuseil  guilty  of  involuntary 
manslaughter.  4th.  We,  the  jury,  find  the  accused  not 
guilty. 

"There  having  been  several  mis-trials  in  this  case,  and  it 
having  been  well  prepared  and  tried  on  this  occassion,  the 
Court  expects  a  verdict,  and  expects  to  keep  you  confined 
until  vou  render  ona" 

•  The  jury  found  the  defendant  guilty.  His  counsel  moved 
for  a  new  trial — 

1st  and  2d.  Becaase  the  Court  erred  in  admitting  said 
evidence  of  James  McRea,  James  Morrison  and  Van  Frasier 
as  to  the  character  of  defendant  for  violence,  and  deceased's 
character  for  peaceahleness,  and  allowing  them  to  give  their 
opinions  sometimes  on  particular  facts  and  sometimes  with- 
out them,  and  because  defendant  had  not  pat  his  character 
in  issue,  and  had  no  notice  that  it  would  be  put  in  issue. 

3d.  Because  the  Court  erreil  in  overruling  the  objection  of 
defendant  and  allowing  the  witness,  John  Carr,  to  state  what 
was  said  to  him  by  the  decease^!  touching  the  purpcfese  for 
which  deceased  carrieil  the  axe  with  him  to  the  field,  not  in 
the  presence  of  defendant,  and  before  the  difficulty  had  be- 
gun, and  before  the  |iarties  had  gvn  within  sight  of  each 
other. 

4th.  Because  the  Court  erretl  in  rejecting  the  evidence 
oSered  bv  defendant  that  the  whole  testimonv  of  the  witness, 
John  Carr,  oo  all  the  former  hearings  of  this  case,  as  it  appears 
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in  the  record  from  Hancock  Superior  Court,  to  contradict 
the  testimony  of  the  same  witness  on  this  trial,  with  a  view 
of  discrediting  the  witness,  and  in  characterizing  said  former 
testimony  as  "hearsay"  in  the  hearing  of  the  jury,  and  in 
holding  that  only  such  parts  of  said  former  testimony  could 
be  admitted  as  should  first  be  decided  by  the  Court  to  be  in 
conflict  with  the  testimony  of  the  same  witness  on  the  pres- 
ent trial. 

5th.  Because  the  Court  erred  in  rejecting  the  said  former 
testimony  of  John  Carr,  offered  for  the  different,  distinct 
purpose  of  showing  that  none  of  his  former  testimonies  gave 
the  version  which  the  witness  gave  on  the  present  trial, 
touching  the  sayings  of  deceased  as  to  taking  the  axe  for  the 
purpose  of  cutting  logs  in  case  he  should  find  that  his  help 
would  enable  the  negro  to  finish  the  field  that  day. 

6th.  Because  the  Court  erred  in  admitting,  against  the 
objection  of  defendant,  testimony  of  the  witness,  Van  Fra- 
sier,  concerning  the  former  violence  and  bad  feeling  of  the 
accused  towards  deceased,  as  shown  by  the  accused's  refusal 
to  speak  to  the  deceased. 

7th.  Because  the  Court  erred  in  charging  the  jury  con- 
cerning section  4266  of  Irwin's  Revised  Code,  upon  the  sub- 
ject of  killing  after  persuasion,  remonstrance,  or  other  gentle 
means,  and  erred  in  the  following  particulars:  1.  After 
charging,  in  the  language  of  Judge  Reese,  that  if  the  jury 
believed  that  the  deceased  was  killed  while  crossing  the  fence 
with  the  intention  of  making  a  forcible  attack  upon  the  ac- 
cused, and  that  a  serious  personal  injury  was  intended,  i.  e., 
might  accrue  to  the  accused,  and  such  forcible  attack  and  in- 
vasion, after  warning  and  remonstrance  not  to  cross  the  fence 
was  given,  could  not  be  prevented  except  by  shooting  and 
killing  deceased,  then  such  killing  was  justifiable.  The 
Court  proceeded  to  add  :  So  if  Pound  had  said  to  Harrison 
if  he  came  over  the  fence  he  would  kill  him,  and  he  had 
gone  over,  Pound  might  have  been  justified  in  killing  him, 
if  yoa  believe  such  admonition  amounted  to  persuasion,  re- 
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monstrance,  or  a  gentle  measure;  and  provided,  also,  that 
such  killing  was  absolutely  necessary  while  Harrison  was  on 
the  fence  as  described,  and  before  he  had  gotten  over.  2.  In 
adding  still  further:  "Such  killing  must,  however,  have 
been  done  under  the  conditions  in  the  next  section,  4267," 
and  adding  still  further  in  this  immediate  connection,  ^'  While 
I  agree  with  Judge  Reese  in  all  he  said,  I  will  go  further 
and  say  what  he  might  very  properly  have  said  in  addition 
to  what  I  have  read.  For  section  4267  applies  to  all  mur- 
ders, including  any  that  may  be  committed,  contemplated  in 
4266,  and  still  further,  in  adding  that  the  Court  read  section 
4267  "as  applicable  to  section  4266,  in  addition  to  and  as  a 
part  of  Judge  Reese's  charge,  when,  in  point  of  fact,  the  ap- 
plication of  section  4267  to  cases  included  in  section  4266 
was  not  made  at  all  by  Judge  Reese's  charge,  and  formed  no 
part  of  it,  and  had  not  received  the  weight  of  his  judicial 
authority." 

^8th.  Because  the  Court  erred  in  charging  the  jury:  ''If 
you  believe  Carr,  the  Court  charges  that  the  homicide  set 
forth  in  the  indictment  is  murder;"  and  in  adding:  "whether 
you  will  believe  his  version  is  a  question  for  the  jury  only; 
you  have  heard  how  he  has  been  attacked  and  supported 
and  defended,  how  corroborated,  and  how  his  character  was 
sustained  by  his  neighbors,  and  how  his  statements  were 
contradicted." 

9th.  Because  the  Court  erred  in  charging  the  jury :  "There 
need  be  no  proof  of  express  malice  if  the  homicide  was  com- 
mitted when  there  was  no  considerable  provocation,  and 
where  all  the  circumstances  of  the  killing  showed  an  aban- 
doned and  malignant  heart,"  the  error  being  founded  on  the 
want  of  evidence  applicable  to  or  in  support  of  such  a  charge. 

10th.  Because  the  Court  erred  in  charging  the  jury:  "If 
a  witness  has  made  contradictory  statements,  one  of  which 
must  be  false,  it  is  not  necessarily  perjury,  for  there  may 
have  been  unintentional  error;  the  witness  may  have  for- 
gotten, the  proper  question  may  not  have  been  asked^  there 
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may  have  been  error  on  the  part  of  the  Clerk,  or  from  con- 
fusion or  timidity  he  may  have  made  the  contradiction. 

11th.  Because  the  Court  erred  after  charging,  that  if  the 
jury  had  a  reasonable  doubt  of  the  guilt  of  the  prisoner  on 
aocoant  of  either  the  law  or  the  facts,  they  should  acquit, 
bj adding:  "what  is  a  reasonable  doubt  the  Court  is  unable 
to  define;  the  Supreme  Court  attempted  it  and  failed;  what 
might  be  a  reasonable  doubt  with  the  Court  might  not  be 
so  with  the  jury." 

12th.  Because  the  Court  erred  in  charging  the  jury: 
"Though  the  case  has  been  argued  on  the  ground  that  the 
homicide  is  either  justifiable  or  murder,  it  is  in  the  power  of 
the  jury  to  find  it  manslaughter,  and  the  jury  may,  there- 
fore, if  they  wish,  find  either  one  of  the  four  following  ver- 
dicts: 1st.  We,  the  jury,  find  the  accused  guilty  of  murder. 
2d.  We,  the  jury,  find  the  accused  guilty  of  voluntary  man- 
slaughter. 3d.  We,  the  jury,  find  the  accused  guilty  of  in- 
voluntary manslaughter.  4th.  We,  the  jury,  find  the  accused 
not  guilty. 

13th.  Because  the  Court  erred  in  complimenting  the  wit- 
ness, Morris,  in  the  hearing  of  the  jury,  in  the  progress  of 
the  trial,  and  before  the  defendant  had  introduced  any  evi- 
dence, for  having  visited  the  place  where  the  deceased  fell 
80  soon  after  the  killing,  and  collecting  the  facts  while  they 
were  fresh,  for  future  use  by  the  juries.  The  Court,  in  com- 
plimenting the  witness,  Morris,  remarked  that  it  did  not  in- 
tend to  give  any  opinion  as  to  his  evidence. 

14th.  Because  the  jury,  after  the  case  had  been  given  to 
them  by  the  Court  and  they  were  deliberating  thereon,  did, 
without  the  knowledge  of  the  Court,  and  without  the  con- 
sent or  knowledge  of  the  defendant  or  his  counsel,  obtain 
and  have  in  their  room,  at  the  request  of  one  or  more  of 
them,  divers  sheets  of  writing  purporting  to  be  records  of 
the  testimony  given  on  this  trial  or  former  trials.  And  in 
Bopport  of  this  ground  the  defendant  appended  affidavits  as 
follows : 
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STATE  OF  GEORGIA— Wilkes  County.—"  In  per- 
son David  Pound  came  before  me,  and  being  duly  sworn, 
deposeth  and  saith  that  he  is  informed  and  believes,  that  on 
the  night  of  the  16th  June,  instant,  during  the  deliberations 
of  the  jury  which  tried  him  for  the  offense  of  murder,  that 
at  the  request  of  some  member  or  members  of  the  said  jury 
to  furnish  them  with  the  testimony  which  had  been  written 
down  on  the  trial  of  said  case,  James  M.  Dyson,  sheriff  of 
said  county,  furnished  said  jury  with  divers  sheets  of  paper 
purporting  to  be  evidence  given  in  at  the  trial  or  trials  of 
said  case,  without  the  knowledge  and  consent  of  the  Court, 
or  of  himself,  or  his  counsel." 

STATE  OF  GEORGIA- Wilkes  CouNXY.-^Before  me. 
Judge  of  the  Superior  Court,  in  and  for  said  county,  per- 
sonally comes  James  M.  Dyson,  who,  on  oath,  says  that  the 
facts  stated  as  to  himself  and  the  jury  in  the  foregoing  affi- 
davit of  David  Pound  are  substantially  true  as  stated  therein, 
and  this  deponent  further  states  that,  in  handing  the  papers 
to  the  jury,  at  their  request,  he  had  no  idea  of  the  impropri- 
ety or  illegality  of  the  act,  and  he  supposes  that  the  jury 
were  equally  uninformed  as  to  the  impropriety,  and  the 
thing  was  done  without  the  knowledge  of  counsel  on  both 
sides." 

The  Court  refused  a  new  trial,  and  error  is  assigned  on 
each  of  said  grounds. 

Linton  Stephens  ;  B.  Toombs  and  C.  W.  DuBose,  for 
plaintiff  in  error.  Error  to  admit  evidence  of  defendant's 
general  character :  3  Gr.  Ev.,  sees.  25,  26 ;  4  Ball.  N.  P., 
296;  14  Wend.,  Ill;  5  Cax.,  66,  284.  Former  fight  inad- 
missible: 18  Ga.  R.,  460.  Secondary  inadmissible  till  pri- 
mary evidence  accounted  for:  20  Ga.  R.,  156;  25th,  515. 
Error  to  pass  judgment  on  evidence:  10  Ga.  R.,  511 ;  15th, 
476.  Error  to  give  as  part  of  Judge  Reese's  former  charge 
what  he  did  not  charge.     Section  4266  R.  Code  is  not  modi- 
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fied  by  section  4267.  Error  iu  leaving  impression  that  de- 
ceased must  have  gotten  over  the  fence  before  killing  was 
justifiable. 

J.  M.  Matthews  ;    M.  P.  Reese,  by  Z.  D.  Harrison, 
for  the  State.     Any  evidence  showing  slayer's^notive  is  ad- 
missible, if  circumstances  render  it  doubtful:  3  Stew,  and  P. 
R,  308,  315;  18  Ga.  R,  222,  223.     Character  illustrates 
motive:    1  Starkie's  Ev.,  56,  61,  66;  5  Ga.  K,  137;  18th, 
223;  R.  Code,  sec.  3704.     Besgestce:    5  Ga.  R.,  85.     Evi- 
dence taken  down  on  former  trial  is  secondary :    28  Ga.  R., 
19.  As  to  its  admissibility:  R.  Code,  sec.  3714.     The  state 
of  feeling  between  parties  is  proper  to  be  shown  :    5  Ga.  R., 
138;  18th,  225,  228.     Section  4266  is  qualified  by  section 
4267  R.  Code:    18  Ga.  R.,  232;  39th,  718.     Hypothetical 
chaise  legal:    18  Ga.  R.,  230.     Malice  implied:    R.  Code, 
see.  4256.     If  witness  state  a  falsehood  by  mistake,  he  is  not 
impeached,  especially  if  corroborated  as  to  his  other  evidence: 
20  Ga.  R.,  156;  23d,  581.     The  charge  as  to  doubts  was 
correct:   20Ga.  R.,  167;  22d,  212;  6th,  276.    So  as  to  form 
of  verdict:  20  Ga.  R.,  156;  and  as  to  grades  of  homicide: 
12  Ga.  R.,  142;  29th,  594;  18th,  235.     Court  may  com- 
pliment witness:    27  Ga.  R.,  288.     Jury  may  see  evidence 
taken  down  on  former  trial:  25  Ga.  R.,  520;  26th,  156.   If 
verdict  right,  no  new  trial :  14  Ga.  R.,  65. 

LocHRANE,  Chief  Justice. 

This  case  comes  before  us  on  a  motion  for  a  new  trial  upon 
fourteen  grounds,  most  of  which  involve  questions  of  prac- 
tice and  evidence  important  in  their  adjudication,  and  one 
ground  involving  matter  of  the  gravest  public  interest  in  the 
construction  of  the  law  of  homicide  arising  under  the  pro- 
visions of  the  Code. 

We  will  briefly  dispose  of  the  various  grounds  of  error  in 
tbe  order  in  which  they  are  presented  by  the  bill  of  excep- 
tions. 
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1.  The  first  error  assigned  arises  upon  the  admission  of 
evidence  by  the  State  as  to  the  defendant's  character  for  vio- 
lence and  evidence  of  specific  acts  in  regard  thereto,  as  orig- 
inal evidence.  The  general  rule  is,  that  the  prisoner  may 
give  in  evidence  the  character  of  the  deceased  for  turbulence 
and  violence*  The  rule  contemplates  only  the  general  char- 
acter in  this  regard,  and  particular  acts  of  violence  are  not 
admissible:  4  Parkins'  N.  Y.,  558;  12  Rich.  S.  C,  430;  1 
Met.,  Ky.,  370.  This  rule  is  founded  on  the  plainest  prin- 
ciples of  justice  ;  for  the  character  of  the  deceased  affords 
strong  light  in  which  to  view  the  transactions.  In  cases  par- 
ticularly of  self-defense,  that  the  deceased  was  a  man  of  riot- 
ous and  disorderly  conduct,  of  overl)earing  and  passionate 
disposition,  easily  excited  to  quarrels,  and  notoriously  reckless 
of  the  feelings  and  rights  of  others,  would  constitute  an  es- 
sential element  for  the  consideration  of  the  jury,  to  ascertain 
whether  the  prisoner  acted  under  the  influence  of  self-preser- 
vation or  was  actuated  by  malice  in  the  particular  case. 

But  the  Judge  below  enlarged  this  general  rule  by  per- 
mitting the  State  to  prove  the  general  character  of  the  ac- 
cused for  violence,  and  also  particular  acts.  The  principle 
upon  which  we  presume  the  Judge  acted  was  deduced  from 
the  language  used  by  this  Court  in  18th  Georgia  Reports, 
and  in  fact  such  was  the  argument  of  Mr.  Harrison,  the 
counsel  who  argued  this  case  ably  for  the  State.  That  lan- 
guage is  substantially,  'Uhat  when  the  facts  of  the  killing 
show  any  doubt  as  to  whether  the  prisoner  was  actuated  by 
the  principle  of  self-preservation  or  malice,  any  testimony 
calculated  to  illustrate  the  motive  to  the  jury  would  be 
proper."  We  have  examined  this  question  in  its  applica- 
tion to  cases  of  homicide,  but  do  not  concur  in  the  construc- 
tion that  the  rule  applies  equally  as  the  right  of  both  par- 
ties. The  prisoner  may  give  in  any  testimony  calculated  to 
explain  the  motive  under  which  he  acted.  He  is  the  party 
charged,  and  the  law  presumes  malice,  from  the  fact  of  the 
killing,  against  him ;  and,  to  remove  this  presumption,  such 
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evidence  is  admissible,  when  offered  by  him  to  explain  the 
motives  of  his  action.  But  specific  acts  are  not  thus  admis- 
sible except  so  connected  with  the  homicide  or  growing  out 
of  the  causes  which  led  to  it,  or  so  cotemporaneous  with  its 
occurrence  as  to  form  a  link  in  the  chain  of  circumstances 
by  which  the  case  is  bound  together.  And  if  the  character  of 
the  deceased  for.  violence  is  put  in  issue  by  the  evidence  of- 
fered for  the  accused,  then  the  right  to  rebut  such  evidence 
18 invoked,  as  a  matter  of  right;  but  only  then,  anci  not  till 
then.  A  new  trial  was  granted  when  proof  of  the  violent 
temper  of  the  prisoner  was  introduced  by  the  government 
where  it  had  not  been  put  in  issue  by  him  :  State  vs.  Mer- 
rill, 2  Der.,  269. 

Intimately  associated  in  law  with  this  principle  is  the 

ground  of  the  second  exceptions,  founded  upon  the  admission 

of  evidence  by  the  Court  of  the  character  of  the  deceased  for 

peaceableness.     We  think  it  was  inadmissible,  and  the  Code, 

section  3704,  does  not  change  the  general  rule. 

When  the  State  of  Georgia  charges  the  commission  of 
crime  against  the  citizen,  it  is  incumbent  on  the  State  to 
prove  the  accusation  and  to  rebut,  by  proper  testimony,  mat- 
ters permitted  to  be  given  in  evidence  for  the  defense,  but 
not,  in  the  first  instance,  to  repel  the  presumption  of  the  de- 
fense before  these  are  put  in  issue  by  proof.  We,  therefore, 
bold  that  the  Court  erred  in  its  ruling  upon  this  subject. 

The  third  ground  of  error  is  in  the  Court  admitting  the 
testimony  of  the  witness,  Carr,  relative  to  what  the  deceased 
said  to  him  touching  the  purpose  with  which  the  deceased 
took  his  axe  to  the  field. 

In  the  view  we  take  of  this  case,  this  ground  of  error  is 
not  material ;  but  as  a  matter  of  evidence  was  it  properly  ad- 
mitted ?  It  may  constitute  a  rule  in  other  cases  where  its 
importance  might  weigh  with  significant  influence  on  the 
verdicts  of  juries.  The  proposition  is  whether  declarations 
of  the  deceasedtof  peaceful  intent,  antecedent  to  the  diffi- 
oolty,  connected   with  his  taking  a  weapon  or  instrument 
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with  hiuiy  are  admissible  evidence  for  the  State  on  trials  for 
homicide.  Nothing  is  more  difficult  than  to  lay  down  a 
general  rule  in  cases  of  this  character;  the  rules  must,  of 
necessity,  bend  with  the  weight  of  circumstances  depending 
upon  them.  Accuracy  of  definition  of  what  constitutes  the 
res  gestce  is  impossible. 

In  Munroe  vs.  Slate,  5th  Georgia  Reports,  85,  this  Court 
has  laid  down  the  general  rule  as  nearly  and  clearly  as  it 
can  be  reached  by  legal  rules,  and  to  which  we  may  only  add 
that,  in  matters  involving  the  motives  of  parties.  Courts 
should  lean  rather  to  admitting  what  may  have  even  slight 
weight  than  in  excluding  light  from  the  jury.  Human 
action  generally  is  inspired  by  some  motive,  which  may  lie 
on  the  surface  and  be  suggested  by  the  results,  or  may  lie 
deeper  and  find  its  solution  by  some  act  or  declaration  pre- 
ceding it;  and  what  significance  such  acts  or  declarations 
bear  to  the  main  transactions  rests  in  the  judgment  of  the 
jury,  whose  duty  it  is  to  see  its  reasonableness  of  connection 
and  importance,  if  it  has  any,  in  the  influence  of  the  conduct 
of  the  party,  drawn  from  the  whole  and  especially  subse- 
quent facts  of  the  case. 

2.  The  fourth  error  combines  the  principle  of  objection 
assigned  in  the  fifth,  and  we  will  notice  them  together.  It 
appears  from  the  record  in  this  case  that  a  part  of  the  evi- 
dence taken  down  on  a  former  trial  was  offered  in  evidence 
for  the  purpose  of  showing  the  witness,  Carr,  had  previously 
failed,  on  full  examination,  to  give  in  evidence  a  material 
statement  testified  to  in  the  then  examination  before  the 
Court,  and  also  to  contradict  the  witness  by  the  conflict  in 
such  previous  and  present  examinations.  The  Court  held 
that  the  evidence  could  not  be  admitted  except  such  parts  as 
the  Judge  presiding  decided  to  be  in  conflict,  and  character- 
ized such  previous  record  evidence  to  be  hearsay.  It  after- 
wards appears  that  the  State  put  the  whole  in  evidence  with- 
out objection  ;  but  as  a  question  of  practice  and  principle  we 
are  called  to  adjudge  the  right  to  the  admission  of  evidence 
as  offered  by  the  prisoner. 
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AVe  premise  by  sajing,  that  evidence  taken  down  by  the 
Court  on  a  previous  trial,  when  properly  proven,  is  not  hear- 
say, b*]t  18  entitle<1  to  the  fullest  consideration  and  weight  as 
evidence ;  and  it  is  the  right  of  the  defendant  or  State  to 
offer  it,  under  proper  rule,  to  tiie  jury,  either  in  whole  or  in 
part;  if  the  whole  is  offered,  to  show  tlie  negative  of  some- 
thing state<],  not  testified  to  on  a  former  trial  by  the  witness, 
.audthe  character  of  the  admission   whether  previously  the 
subject  matter  was  inquired  about,  and  what  was  said  at  that 
time — or  if  a  part  is  offered,  then  to  read  such  part  to  the 
jury,  who  will  apply  it  by  their  memory  of  what  was  then 
swora  to,  and  the  question  of  conflict  or  its  materiality,  or 
its  motive  and  effect,  is  for  the  jury  and  not  for  the  Judge, 
unJer  our  system  of  evidence  and  practice.     And,  if  upon 
the  admission  of  such  part  or  parts  of  the  evidence  as  is  thus 
given  in,  the  State  desires  to  offer  the  whole  to  explain  or  to 
rebut  the  parts  previously  given  in  by  the  prisoner,  it  is  a 
right  clearly  recognized  by  the  law  for  them  to  offer  it,  or 
vice  versa^  and  read  it  to  the  jury,  who  must  charge  their 
miods  with  it  and  recollect  it,  as  such  testimony  does  not 
properly  go  out  with  the  jury,  but  forms  only  a  part  of  the 
general  evidence  in  the  case. 

3.  The  sixth  ground  is  predicated  upon  the  admission  of 
evidence  concerning  a  particular  fact  of  bad  feeling  between 
the  prisoner  and  the  deceased.  The  fact  proven  was,  that  in 
October  or  November,  1866,  the  deceased  spoke  to  the  pris- 
oner at  the  Sunday-school,  and  he  did  not  answer  him.  The 
killing  took  place  in  February,  1867.  Was  this  testimony 
admissible  to  show  the  quo  anivio,  upon  general  principles? 
For  we  do  not  care  to  limit  these  questions  to  any  particular 
specialties  arising  out  of  this  case.  In- Hatcher  vs,  Tlie  StatCy 
18th  Greorgia  Heports,  460,  when  there  was  a  previous  fight 
and  Goutiouing  threats  down  to  the  transaction  for  which  the 
prosecution  was  instituted,  this  Court  held  that  it  was  neces- 
aaiy  to  commence  and  to  go  back  by  the  connecting  evidence 
to  aneh  previous  difficulty,  and  this  upon  the  principle  that 
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accruing  provocation  at  the  time  ignores  the  effect  of  antece- 
dent acts  of  provocation  or  threats. 

In  Dufree  vs.  The  State,  33d  Alabama,  380,  proof  of  vio- 
lence offered  a  servant  of  the  prisoner,  several  weeks  before 
the  homicide,  was  not  admitted.  In  Newcomh  V8,  The  Statff 
37th  Mississippi,  383,  tlie  mere  fact  that  the  deceased  se- 
verely beat  the  prisoner,  six  weeks  before  the  killing,  was 
not  admissible. 

And  cases  might  be  multiplied  to  this  effect,  excluding  ev- 
idence for  the  defense  of  particular  acts  of  violence;  the  role 
being  that  there  must  be  some  particular  intent  to  kill  in  the 
previous  quarrel,  and  this  only  for  the  purpose  of  showing 
malice,  as  threats  or  other  intent  are  admissible  for  that  pur- 
pose. But,  under  our  rulings,  we  may  say  "that  this  Court 
stands  pledged,  by  its  past  history,  for  the  abolition,  to  the 
extent  of  its  power,  of  all  exclusionary  rules  which  may 
serve  directly  or  remotely,  to  reflect  light  upon  the  transac- 
tion upon  which  they  are  called  on  to  pass:"  17^  Georgia 
Reports,  460. 
/  In  Dillon  vs.  The  People,  8th  Michigan,  when  the  pris- 
oner was  absent  eight  or  ten  months  preceding  the  homicide, 
evidence  of  the  state  of  feeling  between  the  prisoner  and  de- 
ceased was  admitted.  The  Courts  have  not  agreed  upon  the 
time  dividing  legal  or  illegal  evidence,  so  far  as  its  admissi- 
bility is  permitted  in  relation  to  acts  between  the  parties  pre- 
ceding the  homicide,  and  no  general  rule  can  be  distinctly 
traced  over  this  disputed  ground  of  judicial  controversy. 
All  we  may  assert,  within  the  principles  recognized,  is,  that 
there  must  be  some  link  of  association,  something  which 
draws  together  the  preceding  and  subsequent  acts,  something 
which  presents  cause  and  effect  in  the  transaction.  If  sepa- 
rate, distinct  and  independent,  they  ought  to  be  excluded; 
for  while  every  spark  of  light  may  be  admitted,  it  must  be 
struck  out  of  the  facts  of  the  case,  by  bringing  them  together. 
As  for  illustration,  if  A  and  B  had  a  previous  difficulty,  and 
A  attempted  to  shoot  B,  and  by  interference,  was  prevented^ 
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EDcl  the*  parties  separated,  and  several  months  elapsed,  and  \ 
upon  meeting  A  and  B  commence  an  attack,  and  either  get  \ 
killed,  who  was  right  or  wrong  in  the  previous  difficulty  is 
not  material,  and  not  to  be  considered  by  the  jury;  but  the 
fact  of  the  difficulty  itself,  showing  the  temper  of  the  parties 
when  they  subsequently  met,  might  lead  the  jury  into  a 
proper  understanding  of  the  acts  of  the  relative  parties  and 
their  conduct  at  that  time.  But  the  mere  fact  of  not  speak- 
ing, or  slight  personal  difficulties,  could  only  tend  to  embar- 
rass the  jury  by  introducing  an  element  not  connected  with 
the  case,  and  could  only  darken  the  counsels  of  the  jury,  if 
let  in  as  an  element  for  their  consideration. 

Between  these  two  illustrations  lies  the  dividing  line  de- 
pendent on  the  facts  of  the  case,  under  the  proper  guidance 
and  control  of  the  Court,  keeping  in  mind,  as  a  cardinal 
rule,  connection  of  causes  with  the  final  act,  if  particular  acts 
are  offered.     As  if  A,  jealous  of  his  wife,  finds  B  with  her, 
and  forbids  him  speaking  to  her,  and  afterwards  meets  B 
and    her   together,  though   weeks   and    even  months  have 
elapsed,  the   previous   difficulty,  though  slight,  would  be 
proper  evidence  to  go  to  the  jury  in  case  of  homicide.     But 
if  A  afterwards  met  B,  and  upon  new  cause  of  quarrel,  dis- 
tinctly separate  from  the  first,  the  difficulty  sprang  up,  the 
acts  relative  to  the  first  ought  to  be  excluded  as  not  throwing 
light  upon  the  homicide,  and  the  fact  of  unfriendly  feelings 
existing,  is  all  which  would  be  permitted. 

4.  The  seventh  ground  of  error  is  upon  the  charge  of  the 
Court.  The  Judge  charged  the  4266th  section  of  the  Code  as 
applicable  to  this  case,  and  qualified  its  application  by  the 
provisions  in  section  4267.  In  a  word,  the  Court  held  that, 
"if,  aft«r  persuasion,  remonstrance,  or  other  gentle  measures 
used  to  prevent  a  forcible  attack  and  invasion  on  the  prop- 
erty or  habitation  of  another,  it  could  not  be  prevented,  the 
party  attacked  might  kill  the  person  so  forcibly  attacking,  if 
it  appearetl  thai  the  killing  was  absolutely  necessary  to  pre- 
VeDtaocb  attack  and  invasion,  and  that  a  serious  injury  was 
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intended  or  might  accrue  to  tlie  person,  property  or  family 
of  the  person  killing  (section  4266) ;  and  it  must  appear, 
in  such  case,  that  the  danger  was  so  urgent  and  pressing  at 
the  time  of  the  killing,  that  in  order  to  save  his  own  life  the 
killing  of  the  other  was  absolutely  necessary,  and  that  the 
person  killed  was  the  assailant,  or  that  the  slayer  had,  really 
and  in  good  faith,  endeavored  to  decline  any  further  strug- 
gle before  the  mortal  blow  was  given  " :  Section  4267.  The 
Judge  added  that  this  last  section  applied  to  all  "murders" 

The  substance  of  the  charge  further  was  that  the  Court 
held  section  4266  to  apply  to  cases  of  violence  of  the  person, 
and  therefore  added,  "If  the  prisoner  had  said  to  deceased, 
*If  he  came  over  the  fence  he  would  kill  him,  and  he  had 
gone  over,  he  might  have  been  justified  in  killing  him,  if 
the  jury  believed  the  words  uttered  amounted  to  a  persua- 
sion, remonstrance  or  gentle  measure,  and  provided  such 
killing  was  absolutely  necessary,  while  deceased  was  on  the 
fence,  as  described,  and  before  he  had  gotten  over,  and  then 
stated  such  killing  must  have  been  done  under  the  conditions 
in  section  4267/''  He  adde<l,  "Section  4267  applies  to  all 
murders,  including  any  that  may  be  committed,  contempla- 
ted in  section  4266."  We  may  say  at  the  outset  of  this 
question,  that  we  differ  with  our  brother  below  in  his  appli- 
cation of  section  4266  to  this  case,  under  the  facts,  and  in 
that  section  4267  had  any  connection  or  application  to  sec- 
tion 4266,  or  a  case  where  that  section  legitimately  applied. 

The  facts  of  this  case  show  Pound  in  a  lane  and  deceased 
on  the  fence,  in  his  own  field,  opposite.  The  evidence  for 
defense  claims  that  Pound  stood  a  few  yards  from  Carr,  and 
deceased  with  his  gun  and  Harrison  with  an  axe.  Pound 
said  something  to  Carr  about  killing  his  dog.  Carr  did  not 
reply.  Pound  then  told  Carr  he  had  been  saying  he  was  a 
coward  and  would  not  fight,  but  if  he  believed  he  would  not, 
come  over  the  fence  and  try  him.  Carr  said  something  not 
understood.  Pound  then  said  John  Harrison,  (deceased), 
a  grand  scamp,  had  been  meddling  himself  about  it.     De- 
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ceased  then  said,  "I  won't  take  that;  you  have  done  that 
that  is  unjnst."  When  deceased  said  this,  he  was  chopping 
\rith  his  axe  on  the  fence.  Then  Pound  said,  "Don't  you 
come  over  Jieie,  if  you  do  I  will  kill  or  shoot  you."  De- 
ceased commenced  getting  over  the  fence,  and,  after  giving 
Lim  tliis  warning.  Pound  shot  him. 

Tiiis,  in  brief,  presents  the  question  whether  this  act  was 
witbin  section  4266  of  the  Code.     We  think  not.    That  sec- 
tion applies  to  cases  where  remonstrance  or  gentle  means 
fail  to  prevent  a  forcible  attack  on  the  habitation  or  prop- 
erty of  another,  and  tliat  it  was  absolutely  necessary  to  pre- 
vent such  attack  and  invasion  or  serious  injury  to  the  per- 
son, proi)erty  or  family,  to  kill  the  assailant.     The  whole 
section  contemplates  an  attack  upon  the  property  or  habi- 
tation of  another,  or  to  his  person  or  his  family,  by  an  in- 
vasion of  his  rights  of  property,  in  the  defense  of  which, 
after  remonstrance,  we  may  repel  the  force;  for  the  attack 
must  be  forcible,  and  absolutely  necessary,  to  justify  taking 
life.     The  qualification  of  this  section  is  apparent  from  its 
intent  to  justify  the  killing  of  one  who  forcibly  invades  the 
habitation   or  proj)erty  of  another,  and  wiio  persists,  after 
remonstrance  with  him,  and  qualifies  section  4264,  which 
gives  permission  to  kill  one  who  manifestly  intends  or  en- 
deavors, by  violence  or  surprise,  to  commit  a  felony  on  either 
habitation,  property  or  person.     In  the  one  case,  as  in  bur- 
glary, robbery,  or  attempt  to  kill  or  maim,  the  law  permits  it 
without  question,  remonstrance,  or  other  act.     Such  burglar, 
robl^er  or  felon,  deserves  death,  and  the  law  classes  his  kill- 
ing with  executions  in  advancement  of  public  justice.     If 
two  or  more  tumultuously  attempt  to  enter,  the  law  permits 
instantaneous  killing  of  such  mob. 

But  the  law  puts  to  the  act  one  proviso  (section  4265)  that 
bare  fear  of  the  acts  alleged,  will  not  bring  the  party  within 
the  rule. 

Now  section  4266  classes  another  line  of  defense  after  re- 
monstrance.    Such  forcible  attack  may  not  comprehend  fel- 
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ony,  but  serious  injury;  and  the  person  mentioned  in  the 
section  4264,  is  again  contemplated  in  section  4266  if  his 
rights  are  forcibly  attacked,  and  after  remonstrance,  the  party 
persists  in  his  forcible  assault,  and  he  cannot  induce  him  to 
desist.  The  law  does  not  contemplate  his  running  away  from 
him,  and  disgracing  himself  and  family.  When  he  is  as- 
saulted he  has,  in  law,  the  right  to  stand  against  every  assail- 
ant He  is  not  obliged  to  run  ;  he  may  warn  off  invasion  ;  he 
may  say,  *'  I  will  shoot  you  if  you  approach  forcibly  to  invade 
my  habitation,  or  injure  my  property,  or  deprive  me  of  it, 
or  if  you  design  a  serious  injury  to  myself,"  defending  the 
same,  and  if  the  party  persists  in  such  forcible  attack  and 
invasion.  The  difference  between  the  two  illustrations  from 
4264  and  4266,  is  that  in  the  one  you  may  kill  on  sight,  in 
the  other  you  must  first  use  gentle  means  to  prevent  the  as- 
sault and  invasion ;  but  if  the  party  keeps  on  forcibly  to 
consummate  his  nefarious  purpose,  he  forfeits  his  life  to  his 
assailant  And  this  law  seems  to  be  well  founded  in  reason 
and  justice.  The  peaceable  and  law-abiding  are  too  often 
overrun  by  the  rude  violence  of  the  reckless  and  unprinci- 
pled outlaw,  and  meet  the  outpourings  of  oaths  and  maledic- 
tions without  resort  to  their  natural  and  legal  rights.  If  a 
man,  peacebly  walking  the  streets,  is  assailed  by  one  threat- 
ening to  cowhide  him,  and  remonstrates  with  him,  declining 
combat,  is  he  bound,  because  a  cowhide  is  not  a  weapon  likely 
to  produce  death,  and  therefore  the  attack  is  not  a  surprise 
or  a  felony,  to  go  into  mutual  combat  to  justify  the  killing 
under  section  4267?  And  is  life  not  more  sacred  than  prop- 
erty, and  may  it  not,  in  such  case,  be  defended,  after  remon- 
strance, with  equal  privileges  ? 

5.  We  have  heard  this  construction  frequently  given  to 
the  section  4266 ;  and  the  use  of  the  word  person  in  the  sec- 
tion has  given  some  embarrassment  in  applying  its  provi- 
sions. Our  opinion  is,  construing  all  the  sections  together, 
(and  such  is  the  proper  mode  of  ariving  at  the  correct  con- 
clusionJ^at  section  4266  applies  only  to  the  defense  given 
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to  the  citizen  in   protecting  his  habitation,  or  property,  or 
family,  or  himself,  while  in  such  place,  from  forcible  attack. 
The  Code  enlarges  the  class,  for  at  common  law  the  dwelling 
house  only  was  within  the  privilege  of  such  protection.    Now, 
under  the  Code,  the  habitation,  property,  or  family^  are  ex- 
pressly within  it.     The  section  is,  "  if  after  persuasion,  re- 
monstrance, or  other  gentle  measures  used,  a  forcible  attack 
and  invasion  on  the  property  or  habitation  of  another  cannot 
be  prevented,  it  shall  be  justifiable  homicide  to  kill  the  per- 
son forcibly  attacking  and  invading  the  property  or  habita- 
tion of  another.     But  it  must  appear  that  such   killing  was 
absolutely  necessary  to  prevent  such  attack  and  invasion,  and 
that  a  serious  injury  was  intendeil,  or  might  accrue,  to  the 
person,  property  or  family  of  the  person  killing,"     This  ap- 
plies to  the  right  of  defense  growing  out  of  an  attack  upon 
a  man,  or  his  property,  or  family,  where  they  are  .at  his 
Jio^e ;  the  household  gods,  so  to  speak,  are  regarded  with 
peculiar  sanctity  in  the  protection  of  the  la^v.    For  life  would 
be  without  object  if  home  and  family  could  be  invaded  and 
the  father  could  not  slay  the  invader.     That  right  which 
Chatham  l)oasted  for  the  English  citizen  in  his  castle,  has 
come  down  as  an  heritage  of  the  common  law,  and  is  the  same 
found  in  section  4266,  enlarged  in  the  language,  though  not 
changed  in  the  effect. 

And  the  illustration  given,  if  a  man  meets  another  and 
attempts  to  cowhide  him,  the  assailed  stands  in  his  rights  of 
8e1f-<1efense  on  a  different  principle  of  the  law ;  for  while  an 
assaolt  may  not  amount  to  felony,  yet  if  accompanied  with 
Buch  great  personal  indignity  as  arouses  the  party  to  kill, 
Buch  justification  of  the  act  comes  within  section  4268 :  ''And 
all  other  instances  which  stand  upon  the  same  footing  of  rea- 
Bon  and  justice  as  those  enumerated,"  etc.  /And  the  jury, 
under  the  facts  in  the  particular  case,  would  be  the  judges; 
and,  as  we  have  said,  the  character  of  the  deceased  for  violence 
is  admitted  to  show  the  motive  explanatory  of  the  act.' 
Id  the  case  at  bar,  whether  there  was  or  was  not  an  attempt 
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to  cross  the  fence,  the  facts  did  not  bring  the  case  within  the 
section  4266  of  the  Code.  If  A,  peaceably,  in  the  discharge 
of  his  business,  is  attacke<l  by  B,  who  forcibly  attempts  an 
invasion  of  his  habitation  or  property,  or  serious  injury  to 
them  or  him,  and  A  remonstrates  with  B  '^  by  sofl  words, 
turning  away  wrath,''  persuading  him  to  desist,  and  A  does 
not  invite  or  provoke  B,  by  mutual  disposition,  to  quarrel  or 
abuse  of  him,  but  stands  under  the  shelter  of  the  law,  boldly, 
and  B  still  follows  up  A,  and,  despising  warning,  rushes  upon 
him,  A  may  kill  B,  if  in  his  defense  of  habitation,  property 
or  family.  But  if  A  commences  the  diiBculty  and  pursues 
it,  and,  when  B  takes  it  up,  gives  him  warning  to  desist  or 
he  will  kill  him,  A  has  no  right  to  fall  back  on  the  doctrine 
of  remonstrance  and  persuasion,  uuder  section  4266. 

We,  therefore,  say  we  diflTer  with  the  Judge  below  in  his 
application  of  section  4266  to  this  case,  for  the  proof  shows 
nowhere  such  remonstrance  as  carries  the  case  witliin  the  rule. 
The  case  was  one  simply  of  Pound,  being  where  he  had  a  legal 
right  to  be,  with  bad  feeling  between  him  and  Carr,  protect- 
ing his  property  originally  from  interference  by  Carr's  hogs. 
He  had  his  gun  with  him,  rightfully,  on  his  plantation,  to 
protect  his  premises.  The  deceased,  a  tenant  of  Carr's,  with 
Carr's  son,  ran  out  to  the  scene,  deceased  carrying  an  axe  at 
an  untimely  season,  for  it  was  late  in  the  evening.  Why  go 
to  where  Pound  was?  Why  follow  him  up  -and  down  the 
fence?  Admitting  they  were  on  their  own  ground,  their 
acts  show  that  they  were  disposed  not  to  shun  any  conse- 
quences that  might  arise.  The  two  went  together  to  the  field. 
When  they  were  coming.  Pound's  daughter  goes  to  her  father; 
his  wife  and  son  and  little  ones  all  gather  around  him.  Why 
all  this,  if  there  was  nothing  iu  the  approach,  and  the  man- 
ner of  the  approach,  to  excite  their  apprehension  ?  A  man 
may  be  deceived  as  to  danger,  but  his  wife  and  little  ones 
grouping  about  him  shows  more  to  my  mind  than  an  ordi- 
nary act  of  deceased  and  Carr.  I  do  not  take  the  mere  toofda 
•of  witnesses^  but  acts.   And^  while  in  this  position,  as  I  be- 
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lieve,  both  looking  to  a  difficulty^  Pound  used  language  pro- 
vocative of  both  Carr  and  Harrison.  Harrison  seemed,  from 
the  evidence,  disinclined  to  take  it^  said  he  would  not.  And, 
if  the  physician's  testimony  is  to  be  regarded,  (and  for  myself, 
I  mast  be  permitted  to  express  my  very  high  appreciation  of 
medical  testimony ;  thousands  of  cases  have  depended  on  it 
for  conviction,  and  I  certainly  give  it  full  weiglit  for  the  ac- 
ensed)  as  he  said  he  would  not  take  it,  he  was  a  very  few  feet 
from  Pound,  ascending  the  fence,  axe  in  hand.  4lf  the  jury 
believed  this,  the  mere  question  for  the  jury  was,  whether  he 
intended  to  strike  Pound  with  the  axe.  It  was  for  the  jury 
to  say  whether  he  was  going  over  the  fence  after  saying  "  he 
would  not  take  it,''  meaning  the  words  used  by  Pound.  And 
if  they  so  held,  it  seemed  reasonable  that  he  had  the  axe,  inas- 
much  as  Pound  had  his  gun  and  gave  warning  he  would 
shoot  if  he  did  come  over.  And,  therefore,  the  law  applicable 
to  this  case^  upon  the  facts,  was  not  under  section  4266,  but 
Doder  the  principles  of  self-defense  and  the  exceptions  of 
reasonable  fears  in  his  mind,  if  deceased  succeeded  in  the  at- 
tack then  made.  And  we  hold  the  Court  erred  in  its  charge, 
generally  and  specially,  on  the  facts  in  this  case. 

6.  The  next  ground  of  error  is  the  charge  of  the  Court : 
"If  you  believe  Carr,  the  Court  charges  that  the  homicide 
set  forth  in  the  indictment  is  murder."  This  charge  was 
error.  The  State  had  more  witnesses  than  Carr.  Out  of 
their  testimony  arose  many  questions  of  fact,  and  to  single 
out  any  witness  by  name  and  give  this  charge,  where  there 
was  more  than  him,  was  error. 

7.  Again,  we  say  it  was  error  in  the  Court  to  compliment 
any  witness  in  the  case.  Although  the  words  used  are  not 
given^  it  appears,  by  the  certificate  of  the  Judge,  that  he  com- 
plimented one  of  the  witnesses  for  the  State  in  the  presence  of 
the  jury.  Such  act  was  improper  in  the  Judge.  The  error, 
tboagh  unintentional,  may  have  seriously  affected  and  influ- 
enced the  jury^  and,  as  a  practice,  is  liable  to  criticism^  not 
oommendation. 
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8.  There  is  another  grouncl  of  error  in  tliis  case,  which  w< 
do  not  regard  as  needing  any  comment,  and  must  exprea 
some  surprise  at  its  reaching  this  Court,  except  upon  th< 
principle  that  frequently  the  Judges  below  overrule  motioni 
for  new  trial  with  the  purpose  of  letting  this  Court  hear  thi 
arguments  and  dispose  of  the  case.  The  fact  certified  to  is 
that  the  sheriff  handed  the  j'lry,  while  in  their  room  findinj 
their  verdict,  loose  papers,  purporting  to  be  evidence.  What 
effect  these  §a[)ers  may  have  had  on  the  verdict  is  immaterial 
the  act  was  illegal,  and  the  verdict  found  by  such  jury  wai 
illegal,  and  the  refusalg^  grant  a  new  trial  was  error. 

Judgment  reversed. 


The  City  Council  of  Augusta,  plaintiff  in  error,  vs. 
Joseph  B.  Ramsey,  defendant  in  error. 

General  Pope,  under  tbe  Reconstruction  Acts  of  Congress,  appointed  a 
Mayor  and  Council  for  Augusta,  and  they  elected  Ramsey  a  police- 
man for  one  year,  at  a  fixed  salary.  Before  the  end  of  the  year,  a 
new  Mayor  and  Council  were  elected,  pursuant  to  an  Act  of  the  Gen* 
eral  Assembly  of  Georgia,  and  they  elected  new  policemen  and  ousted 
Ramsey : 

ffeldf  That  Ramsey  could  not  recover  his  salary  for  his  QDezpired 
term.     (R.) 

Reconstruction  Acts.  Contracts.  Before  Judge  Gould, 
Judge  of  City  Court  of  Augusta.     June,  1870. 

This  was  an  action  by  Ramsey  against  the  City  Council 
of  Augusta,  for  his  salary  as  policeman.  It  was  submitted 
to  the  Judge  upon  the  following  agreed  facts : 

On  the  30th  of  April,  1867,  Major  General  John  Pope, 
commanding  the  Military  District  of  Georgia,  issued  an  or- 
der, removing  from  office  the  then  Mayor  and  City  Council 
of  Augusta,  and  appointing  others  members  of  the  City 
Council  of  the  said  city  of  Augusta,  who,  thereupon,  entered 
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upon  their  duties  as  Mayor  and  members  of  Couiioil.  On 
the  10th  of  January^  1868,  the  last  said  City  Council  elected 
the  plaintiff  first  lieutenant  of  police  of  said  city  for  one 
year,  at  a  salary  of  $1,000  00  per  annum.  In  October,  1868, 
the  L^islature  passed  an  Act  authorizing  and  requiring  an 
election  to  be  held  in  said  city  of  Augusta,  on  the  2d  day  of 
December,  1868,  for  Mayor  and  members  of  Council  of  said 
city.  An  election  was  duly  held  under  said  Act,  when 
Henry  F.  Russell  was  elected  Mayor,  and  others  were  elected 
ineml)er3  of  the  City  Council  of  said  city,  and  were  all  duly 
qualified  as  such,  and  entere<I  upon^^e  discharge  of  their 
daties  on  the  3d  day  of  December,  1868.  The  last  said 
Mayor  and  Council  discharged  tlmk4)Iaintiff  from  his  office. 
Plaintiff  was  then  and  after w Ads  *^eseut  and  offering  to  go 
on  in  tiie  discharge  of  his  said  duties  as  fiirst  lieutenant  of 
police,  and  said  Mayor  and  Council  refused  to  accept  his 
florices,  or  permit  him  to^discharge  his  duties. 

The  Judge  gave  judgment  for  plaintiff.  That  is  assigned 
as  error. 

A.  R.  WRiaHT,  for  plaintiff  in  error.  Reconstruction  Acts 
anoonstitutional :  American  Enclyclopedia,  210  to  254;  Con- 
stitution United  States,  Article  IV.,  sections  2,  3,  4;  Stan- 
berry^s  Opinion,  Amercan  Enclyclopedia,  659;  Act  July 
26th,  1861;  American  Enclyclopedia,  241 :  They  cease  to 
operate  when  the  State  is  represented  in  Congress,  Ibid; 
19th  Grattan,  673,  704. 

James  S.  Hook,  for  defendant. 

LocHRANE,  Chief  Justice. 

Where,  by  a  military  order  under  the  Reconstruction  Acts 
of  Congress,  a  Mayor  and  City  Council  had  been  appointed 
Ibr  the  city  of  Augusta,  and  such  Mayor  and  Council  elected, 
ander  the  ordinances  of  the  city,  Joseph  B.  Ramsey  as  lieu- 
tenant of  police  &r  the  term  of  one  year,  and  before  the  ex- 
piimtioa  of  the  year  the  Legislature  of  this  State  provided 
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for  an  election  for  Mayor  and  Aldermen  in  said  city^  which 
was  held  in  pursuance  of  such  Act  of  the  Legislature,  and 
such  officer  duly  installed,  and  after  such  election  and  or- 
ganization, the  Mayor  and  Aldermen  elected  other  officers  to 
discharge  the  municipal  duties,  and  declined  the  services  of 
the  said  Ramsey,  and  he  brought  suit  against  the  city  for 
his  salary  for  the  alleged  unexpired  term,  and  the  Court 
below  (the  question  of  law  and  facts  having  been  submitted 
to  him  for  his  judgment)  held  the  city  liable  for  such  salary: 
Heldy  That  the  Court  below  erred  in  the  judgment  pro- 
nounced in  this  case,  and  that  the  Mayor  and  Council  ap- 
pointed under  the  order  of  Major  General  Pope,  under  the 
provisions  of  the  Reconstruction  Acts,  having  been  super- 
ceded by  the  Mayor  and  Council  elected  in  pursuance  ol 
law.  Such  displacement  of  them  carried  with  it  the  par- 
ties elected  to  office  by  them,  and  their  official  functions 
ceased  with  the  power  which  gave  them  existence  as  soon  as 
other  officers  were  elected  to  their  places,  and  was  not  such 
an  election  to  office  ^  could  perpetuate  to  the  office  a  longei 
term  than  that  held  by  the  appoiutees  themselves,  under  the 
military  order  and  for  the  exigency,  ad  interim,  which  placed 
them  in  power. 

Judgment  reversed  upon  the  ground,  the  Court  erred  in 
holding  the  plaintiff  below  entitled  to  recover  under  the 
facts  in  this  case. 

Judgment  reversed. 


Sophia  W.  Hargroves,  plaintiff  in  error,  vs.  James  K 
Redd,  propounder,  defendant  in  error. 

1.  The  Circait  GoarU  of  the  United  States  have  no  jurisdiction  oyer  th< 
probate  of  wills ;  and  a  proceeding  before  the  Ordinary  of  this  State, 
propoanding  a  will,  cannot  be  removed  to  the  Circuit  Court  by  one  o 
the  caveators,  who  is  a  resident  and  citizen  of  another  State. 

2.  An  admission,  in  writing}  of  certain  material  facts,  for  the  purpose  a 
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being  used  in  the  trial  of  a  caase,  cannot  be  recalled  after  the  trial  has 
commenced. 

3.  Where  a  testator,  bj  his  will,  made  in  1852,  directed  certain  of  his 
skiTes  to  be  sent,  after  his  death,  to  a  free  State,  and  there  to  be  eman- 
cipated, and  bequeathed  to  them,  when  free,  a  large  portion  of  his  es- 
tate, and  before  the  death  of  the  testator,  the  slaves  were,  by  law, 
made  free  in  this  State,  and  the  testator  died,  leaving  his  will  nnre- 
Toked,  this  is  not  such  a  change  of  the  relation  between  the  testator 
and  legatees  as  makes  the  will  inoperative. 

i  A  will,  duly  executed,  and  making  dispositions  in  accordance  with 
law  at  the  time  it  was  made,  is  a  good  will,  notwithstanding,  aAer  it  is 
made,  a  law  is  enacted  making  such  dispositions  illegal,  if,  before  the 
death  of  the  testator,  said  law  is  repealed  or  becomes  obsolete,  and 
the  testator  have  done  no  ctct,  expressly  or  by  implication,  revoking  or 
recalling  his  will. 

5.  A  legacy  in  a  will,  to  legatees  capable  of  taking  it  at  the  time  the  will 
is  made  and  also  at  the  time  of  the  death  of  the  testator,  is  not  void, 
because  there  was  a  period  intermediate  between  the  making  of  the 
will  and  the  death  of  the  testator,  when  the  legatees  were  incapable  of 
taking  such  legacy  and  the  same  was  illegal  and  void. 

6.  Parol  evidence  is  inadmissible  to  show,  of  itself,  the  revocation  of  a 
will;  such  evidence  can  only  be  introduced  to  explain  and  show  the 
intention  of  equivocal  acts,  by  the  testator,  or  by  his  direction,  de- 
stroying or  abrogating  his  will. 

Removal  to  United  States  Courts.  Admissions,  Parol 
evidence  to  vacate  wills.  Before  Jiiclge  Johnson.  Mus- 
cogee Superior  Court.     May  Terra,  1870. 

This  case  was  here  at  December  Term,  1869,  and  a  new 
trial  was  granted.  See  Bedd  V8,  Har groves  et  al,^  40  Geor- 
gia Reports,  18.  The  will  and  grounds  of  caveat  are  there 
fully  set  forth.  When  the  cause  was  calleil  for  trial  below, 
all  the  defendants  except  Sophia  W.  Hargroves  were  allowed 
by  the  Court  below  to  withdraw  from  the  case,  without  pre- 
judice. Sophia  W.  Hargroves  filed  her  petition,  averring 
that  she  was  a  citizen  of  Alabama,  had  reason  to  believe, 
and  did  believe,  that,  from  prejudice  or  local  influence,  she 
ooald  not  obtain  justice  in  said  Court,  etc.,  gave  bond,  as  is 
required  by  the  Acts  of  Congress  for  removal,  and  moved  to 
remove  the  cause,  as  to  herself,  to  the  United  States  District 
Court.     This  motion  was  overruled. 
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To  the  grounds  of  caveat  set  forth  in  the  original  case^ 
were  added  several  others,  as  follows : 

1st.  Testator  honestly  believed  that  all  of  said  will  which 
related  to  emancipation  was  annulled  by  law  before  his  death 
and  would  remain  void,  and,  but  for  this,  would  have  de- 
stroyed it;  frequently  he  said,  and  by  his  conduct  expressed, 
that  those  parts  of  said  paper  were  not  his  will. 

2d.  Emancipation  has  made  said  will  ambiguous;  it  is  un- 
certain whether  said  negroes  were  to  take  only  if  they  re- 
mained his  slaves  until  his  death,  or  should  take,  in  spite  of 
emancipation,  before  his  death;  and  evidence  should  be  al- 
lowed to  explain  this  ambiguity. 

3d.  At  emancipation,  said  slaves,  except  one,  abandoned 
him  in  his  old  age;  one  accused  him  wrongfully  of  larceny, 
and  had  him  arrested;  all  which  made  him  more  positively 
desire  to  change  the  objects  of  his  bounty  by  making  a  new 
will,  instead  of  this  one,  which  he  long  thought  was  annulled 
by  the  Act  of  1859. 

4th.  The  emancipation  clauses,  at  testator's  death,  "sound- 
ed of  folly,*'  and  were,  therefore,  void. 

Redd's  counsel  demurred  to  the  original  and  the  addetl 
grounds  of  caveat,  and  the  demurrer  was  sustained. 

Thereupon  the  said  Sophia  amended  her  caveat  by  alleg- 
ing in  writing  that  said  paper  writing,  propounded  as  the 
will  of  said  Thomas,  was  not  his  will. 

Redd  offered  in  evidence  a  certain  writing  as  a  copy  of 
the  will  of  said  Thomas,  which  was  proven  to  be  a  copy. 
Defendant  objected  to  the  admission  of  said  copy.  Redd 
proved  that  the  original  of  said  coj)y  was  torn  by  mistake, 
into  small  strips  by  the  late  Judge  (Worrill)  of  said  Court, 
when  making  up  his  opinion  in  the  case  at  a  previous  term, 
and  offered  as  evidence,  an  admission  in  writing,  signed  by 
the  counsel  for  defendant,  at  the  term  of  the  Court  of  Ordi- 
nary when  said  paper  was  first  propounded  for  probate,  by 
which  they  admitted  that  said  torn  paper  was  duly  executed 
by  said  Thomas,  as  his  last  will  and  testament,  in  the  pres- 
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ence  of  the  three  witnesses  theretr)  subscribed,  viz  ;  *  *  * 
each  of  whom  subscribed  and  attested  the  same,  in  tlie  pres- 
ence of  said  Thomas,  and  at  his  request,  in  the  presence  of 
each  other. 

Defendant  objected  to  the  said  admission  as  evidence,  say- 
ing that  her  counsel  had,  on  the  day  before,  pending  the 
trial,  withdrawn  said  admission,  which  was  admitted  by  the 
counsel  for  said  Red<],  but  the  Court  overruled  said  objec- 
tion and  received  said  admission,  because  they  had  been  used 
on  all  the  former  triah^,  and  because  of  the  lateness  of  the 
notice  of  withdrawal.  And  thereupon.  Redd  read  said  copy 
and  said  torn  strips  to  tiie  jury  as  evidence,  and  said  admis- 
sions, and  closed  his  case. 

Defendant  introduced  divers  witnesses,   who  testified   as 
follows : 

Jambs  K.  Rbdd,  the  person  named  as  executor  in  said 
propounded  paper,  swore:  that  during  and  after  the  lale  war 
he  had  had  repeated  conversations  with  Owen  Thomas;  that 
in  last  conversations  the  said  Tiiomas  said  that  the  will  of 
which  said  Redd  was  the  executor,  was  no  longer  in  exist- 
eooe;  that  he  had  made  a  new  will,  in  which  he  had  given 
his  property  to  his  nephews,  and  that  the  said  Thomas  seem- 
ed to  think  that  the  said  Redd  might  feel  hurt  at  the  loss  of 
the  legacy  of  $1,500  00,  given  to  him  in  the  former  will, 
and  wished  to  propitiate  him;  that  in  the  conversations  after 
the  war  the  said  Thomas  denounced,  with  bitter  curses,  his 
n^roes,  saying  that  they  had  abandoned  him  when  set  free, 
and  left  him  to  starve  in  his  old  age,  knowing  as  they  did, 
what  be  had  intended  to  do  for  them  if  he  could  have  had 
his  own  way. 

Db.  William  Flewellek,  who  was  for  many  years 
Thomas'  family  physician,  swore:  That  he  had  had  many 
conversations  with  said  Thomas  during  and  after  the  war, 
and  that  in  last  conversations  Thomas  said  that  he  had 
a  will  in  which  he  had  given  his  property  to  his  three 
nqihewB^  James,  Robert  and  Owen  Thweatt;  that  he  had  at 
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one  time  a  will  setting  free  his  negroes,  but  that  the  same 
was  no  longer  his  will,  and  was  of  no  account;  that  in  the 
conversations  afler  the  war,  Thomas  .cursed  bitterly  his  ne- 
groes, saying  that,  as  soon  as  they  were  set  free,  they  had  de- 
serted him  and  left  him  to  perish,  although  they  knew  that 
he  would  have  freed  them  at  his  death  if  he  could. 

Henry  L.  Bennino  swore  as  follows:  He  was  sent  for 
by  Owen  Thomas  three  times,  shortly  before  his  death,  to 
write  his  will ;  went  twice,  first  time  about  six  weeks  or  two 
months  before  his  death.  After  sitting  awhile,  himself  asked 
Thomas  if  he  had  not  sent  for  him  to  make  out  his  will. 
Thomas  said  yes.  Witness  asked  him  if  he  did  not  have  a 
will.  Thomas  said  he  had  no  will.  Witness  said  you  know 
I  helped  to  write  you  a  will  once,  setting  free  your  negroes. 
Thomas  said  yes,  but  that  amounts  to  nothing  now,  or  is  oo 
will  now,  or  something  to  that  effect.  Witness — "Have  you 
destroyed  it  ?"  Thomas—"  No."  Witness—"  You  had  bet- 
ter let  me  see  it.''  He  said  it  was  in  a  bureau  drawer,  to 
which  Margaret  (a  servant  girl)  had  the  key,  or  be  called 
her  and  gave  her  the  key.  Witness  or  Margaret  opened  the 
drawer  which  was  filial  with  old  papers,  and  witness  found 
an  old  din^y  newspa|)er  package  or  roll  without  fastenings. 
In  this  was  the  will  freeing  the  negroes,  and  another  will 
made  previously  in  1842,  or  about  then,  and  some  other 
papers,  the  contents  of  which  witness  did  not  recollect.  Wit- 
ness read  it  over  by  Thomas'  bedside,  not  audibly,  but  after- 
wards referred  to  its  contents,  when  Thomas  denounced  his 
negroes  with  furious  oaths  for-having  deserted  him ;  said  be 
was  glad  the  will  was  no  account,  and  that  he  would  never 
give  them  a  cent.  He  praised  Margaret,  and  said  she  bad 
been  very  kind  to  him ;  but  he  cursed  Jim,  her  brother, 
above  all  the  rest,  because  Jim,  he  said,  had  brought  him 
before  the  military  bureau,  charged  with  stealing  his  jewelry. 
Witness  asked  him  what  property  he  had.  He  said  he  did 
not  have  much.  "  I  have  this  place,  one  thousand  acres  of 
land,  about  $2,500  or  $2,600  in  King's  bank^  and  one  bun- 
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dred  and  eighty  or  one  hundred  and  eighty-five  bales  of  cot- 
ton in  Liverpool,  which,  by  my  instructions,  was  not  to  be 
sold  antil  cotton  got  to  be  a  dollar  a  pound,  except  just 
enough  to  pay  expenses/'     His  mind  then  wandered;  he 
spoke  of  being  surrounded  by  enemies;  said  there  they  are 
now  under  the  house.     "  Don't  you  hear  them  ?"     Thomas 
said,  "  I  will  show  you,"  and  got  up,  though  very  feeble, 
and  assisted  by  witness,  went  out  at  the  front  door  and  peep- 
ed under  the  house,  and  seeing  nothing,  seemed  to  be  rather 
mortified  at  the  failure  of  his  words.     His  mind  continued 
to  wander  in  this  way,  on  imaginary  enemies,  until  he  was 
recalled  to  some  particular  subject,  when  he  became  perfectly 
rational,  and  remained  so  as  long  as  he  was  kept  to  that  sub- 
ject; but  the  constant  tendency  was  to  wander  ofi^  and  talk 
nonsense.     Wituess  thought  that  his  lucid  intervals  would 
not  last  through  the  time  required  to  compose  a  will  of  aver- 
age length,  and  therefore  did  not  propose  to  write  one  for 
him ;  and  as  he  did  not  specially  request  it,  none  was  writ- 
ten.    After  staying  some  hours,  witness  returned  home. 

The  next  time  witness  w&s  calle<l  to  him,  was  two  or  three 
weeks  afterwards,  when  his  engagements  prevented  him  from 
going.  Some  days  afterwards,  on  a  third  call,  witness  went 
to  him  and  found  him  in  the  same  condition  in  which  he 
was  at  the  first  visit — his  mind  sometimes  rational  and  some- 
times not,  with  a  constant  tendency  to  the  hallucination 
afore*(aid,  about  his  enemies ;  and  for  that  reason  witness  did 
not  attempt  to  write  his  will,  though  he  said  he  had  sent  for 
him  to  have  it  written.  There  was  a  pocket  book  in  the 
same  drawer  where  the  will  was.  Witness  gave  the  will  to 
Margaret,  stating  to  her  to  keep  it;  it  might  benefit  her 
some  day.     It  was  the  same  paper  propounded. 

Gammeli.  swore :  That  he  had  had  many  conversations  with 
Thomas;  that  Thomas  was  perfectly  sane  until  a  short  time 
before  his  death;  that  he  always  spoke  of  his  intentions  to 
give  his  property  to  his  nephews;  that  he  cursed  his  negroes 
biltegly  after  they  left  him  when  set  free;  that  on  his,  wit- 
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ness'  intercession  and  entreaty,  iic  allowed  Jim  to  return; 
and  on  one  occasion  sent  for  him,  witness,  and  told  him  that 
he  could  not  stand  Jim  any  longer,  and  asked  witness  to 
drive  Jim  off 

Thomas  B.  Slade  swore:  That  after  the  raid  he  met 
Thomas  when  in  a  violent  passion  against  his  negroes,  say- 
ing that  they  had  lefl  him  and  carried  off  his  mules.  He 
was  perfectly  sane.  Witness,  a  minister  of  the  gospel,  often 
conversed  with  Thomas  fully  and  freely  about  his  religious 
condition.  Thomas  always  received  what  witness  said  with 
respectful  attention. 

James  M.  Russell  swore:  That  whilst  Columbus  was 
under  the  military  bureau,  Thomas  came  into  his  office  in  a 
rage,  saying  that  Jim  had  accused  him  before  the  military 
officer  with  stealing  his  (Jim's)  jewelry,  and  wished  witness 
to  go  with  him  before  the  tribunal.  This  witness  would  not 
do,  until  Thomas  promised  to  calm  himself  and  to  allow  wit- 
ness to  manage  his  case.  They  went  before  the  officer.  Jim 
was  there;  an  investigation  was  had ;  Thomas  was  discharg- 
ed for  lack  of  any  evidence  against  him.  He  had  kept  quiet 
during  the  investigation,  but  when  it  was  over,  he  let  out 
on  Jim  with  awful  curses. 

James  T.  Thweatt  swore  that  Sophia  W.  Hargroves  was 
the  sister  of  Owen  Thomas;  that  he  (witness)  and  his  bro- 
thers were  the  nephews  of  said  Owen,  (sons  of  liis  deceased 
sister,  Mrs.  M.  J.  Thweatt;)  that,  when  the  negroes  were  set 
free,  all  of  Thomas'  negroes  left  him  except  Margaret;  that 
he  was  constantly  denouncing  and  cursing  them  for  having 
done  so;  that  none  of  them  returned  but  Jim,  and  that  he 
was  allowed  to  return  at  the  entreaty  of  Mr.  Gammel ;  there 
was  some  gold  and  silver  in  the  bureau  drawer  where  the 
will  was  found. 

R.  J.  Moses  testified,  that  about  six  months  before  the 
death  of  Owen  Thomas,  he  called  on  witness  and  asked  him 
what  he  would  charge  to  make  a  will,  but  Thomas  would  not 
pay  the  fee  which  he  charged  for  drawing  the  will ;  witness 
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replied,  to  avoid  that,  I  will  take  your  note,  payable  one  day 
after  your  death  ;  and  added,  while  I  will  not  draw  your  will 
for  less  than  $100  00, 1  will  tell  you  how  to  do  it,  and  if  it  is 
simple  as  you  say,  you  can  do  it  as  well  as  I  can ;  he  then  as 
instructed  Thomas,  who  left,  making  some  general  reply,  not 
remembered  by  witness. 

The  caveator  here  closed  her  case.  The  Court  then  asked 
counsel  of  caveator  for  what  object  the  testimony  on  the  part 
of  caveator  had  been  introduced  and  submitted,  to  which  in- 
quiry it  was  replied  that  it  was  not  introduced  to  show  inca- 
pacity on  the  part  of  the  testator,  but  to  show  a  revocation  of 
the  will.  The  Court  thereupon  excluded  all  the  testimony 
from  the  jury,  ruling  that  a  will  could  not  be  revoked  by 
subsequent  declarations  of  intention  or  desire. 

The  paper  was  thereupon  established  as  the  will  of  Owen 
Thomas. 

It  is  said  that  the  Court  erred  in  refusing  to  allow  said 
cause  removed  to  the  United  States  Court,  in  sustaining  the 
demurrer  to  said  grounds  of  caveat,  in  admitting  the  copy 
paper,  and  the  admissions  of  counsel  as  evidence,  and  in  re- 
jecting said  evidence  of  defendant's  witnesses. 

Peabody  &  Brannon  ;  H.  L.  Benning  ;  James  M.  Rus- 
sell, for  plaintiff  in  error,  by  permission  of  the  Court,  re- 
viewed the  former  decision  of  this  Court,  citing  the  Act  of 
1859;  Code,  sec.  1878;  18  Ga.  R.,  1 ;  Acts  of  1852-70;  25 
Ga.  R.,  657  ;  Acts  of  1854-70 ;  1  Bl.  Com.,  160,  161 ;  Dwar- 
ris  on  Stat,  682-3,  marg.;  6  Bing.,  258;  (19  E.  C.  L.,  75;) 
16  Ga,,  102;  12th,  475;  38th,  350;  40th,  493,  501 ;  34th, 
458.  As  to  an  unperformed  condition  :  Redfield  on  W.,  177, 
178.  As  to  mistake  of  law :  Code,  sees.  3027,  3065,  3067. 
As  to  ambiguity  :  Code,  sees.  2421,  3748.  As  to  foolish  will : 
Swinburne  on  W.,  part  2,  sec.  3;  3  Eccl.  R.,  91.  The  evi- 
dence of  his  acts  and  declarations  were  admissible  to  show 
mistake :  Code,  sees.  3063,  3749 ;  32  Ga.  R.,  156 ;  17th,  444; 
28tb^  62.     To  show  that  the  negroes  were  not  to  take  unless 
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they  served  him  while  he  lived:  Code,  sees.  2421,  3748;  7 
Ga.  R.,  438;  28th,  262;  32d,  156;  17th,  444;  14th,  596;  6 
E.  C.  C.  L.  R.,  175;  5th,  444;  1  Red.  on  Wills,  557,  560, 
note,  45 ;  40  E.  C.  C.  L.  R.,  92.  To  show  it  had  ceased  to 
express  his  wishes:  1  Eng.  C.  C.  L.,  141,  158,  159,  95. 

Ingram  &  Crawford  ;  Williams  &  Thornton  ;  Ram- 
sey &  Ramsey  ;  M.  H.  Blandford,  for  defeDdant. 

McCay,  Judge. 

1.  The  Circuit  Courts  of  the  United  States  have,  under 
the  statutes  organizing  them,  no  probate  jurisdiction.  Thej 
have  no  machinery  for  recording  a  will,  issuing  letters  and 
directing  and  supervising  the  administration.  Any  judg- 
ment they  could  give  in  the  premises  would  only  be  collat- 
eral, and  not  final.  This  is,  as  we  understand  it,  the  settled 
rule,  and  the  Circuit  Courts  uniformly  decline  the  jurisdic- 
tion. 

2.  It  appears,  by  the  record,  that  the  admission  sought  to 
be  withdrawn  was  first  made  in  previous  trials  of  this  case. 
It  may  fairly  be  presumed  that  the  pro{)ounder  has  rested  on 
this  admission,  and  has  not  at  hand  the  proof  necessary  to 
supply  it.  We  will  not  say  such  an  admission  may  not  be 
withdrawn,  but  full  and  timely  notice  ought  to  be  given — 
such  notice  as  would  give  a  reasonable  time  to  the  other  side 
to  supply  the  gap  its  withdrawal  makes  in  his  case.  This 
withdrawal  was  proposed  to  be  made  during  the  trial.  We 
agree  with  the  Judge  that  this  was  too  late — the  notice  too 
short.  True,  the  Court  might  have  continued  the  case,  but 
both  the  other  side  and  the  public  have  a  right  that  a  speedy 
trial  shall  be  had,  and  that  the  time  and  expense  already  de- 
voted to  the  case  shall  not  be  lost. 

3.  It  seems  very  clear  to  us,  that  there  is  nothing  in  the 
change  of  circumstances,  to-wit :  in  the  emancipation  of  these 
slaves,  that  will  justify  the  position  taken  by  the  plaintiff  in 
error,  to-wit :  that  the  intentions  of  the  testator  cannot  be 
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carried  out.     It  is  very  evident  that  the  direction  to  carry 
the  slaves  out  of  the  State^  was  only  a  means  of  securing  their 
freedom^  and  wholly  collateral  to  the  leading  idea^  to-wit: 
their  freedom.     The  bequest  is  to  them  as  freenxeriy  not  as 
residents  out  of  the  State ;  and,  as  they  have  become  free  by 
the  laws,  without  the  removal,  we  think  the  removal  unnec- 
essary :     See  the  case  of  Gfreen  vs.  Anderson,  38th  Georgia, 
655.     It  ha^  been  assumed^in  the  argument  of  this  case  by 
the  plaintiff  in  error,  that  it  was  a  general  rule  of  law,  that 
a  total  change  in  the  circumstances  of  a  testator,  is  a  revoca- 
tion of  his  will;  but  this  is  far  from  being  true.     True,  there 
is  a  heading  of  this  kind  in  most  of  the  books  upon  wills, 
bat  it  wil^be  found  that  it  has  a  very  confined  scope.     In- 
deed, it  seems  to  be  confined  to  that  change  of  circumstances 
produced  by  the  marriage  and  birth  of  a  child,  or  to  the 
marriage  of  a  female  testatrix  :  Code,  2441 ;  1st  Redfield  on 
Wills,  292,  302.     There  is  not  a  case  to  be  found,  as  I  be- 
lieve,^  in  which  a  change  in  the  amount  of  the  testator's  prop- 
erty has  been  held  to  revoke  his  will.     Nor  has  it  ever  been 
held,  except  in  the  theories  of  some  old  writers,  that  a  change 
in  feelings  of  friendship,  or  of  good  or  ill  will  between  the 
testator  and  the  legatee,  can  be  used  as  the  basis  of  an  im- 
plied revocation.     The  law  not  only  points  out  how  wills 
shall  be  made,  but  throws  many  restrictions  around  the  re- 
vocation of  them.     Experience  has  shown  that  testators,  sur- 
rounded as  they  often  are  by  contestants  for  legacies,  need 
protection  in  this  respect;  and  it  has  been  thought  wise,  by 
by  the  lawmakers,  to  require  distinct  proof  of  revocation. 
The  doctrine  of  implied  revocation  has  been  more  and  more 
limited,  until  it  is  now  confined  to  a  few  specific  cases,  such 
as  marriage  or  the  birth  of  a  child,  under  circumstances 
showing  that,  at  the  date  of  the  will,  the  testator  did  not 
contemplate  such  an  event,  and  for  which  event,  he,  by  his 
will,  made  no  provision. 

4.  The  argument  of  this  case  has  turned  mostly  upon  the 
effect  of  the  Act  of  1859  and  the  Code,  upon  this  will.    By  our 
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laws,  previously  to  1859,  a  will  directing  slaves  to  be  sent 
out  of  the  State  and  then  emancipated,  was  good ;  and  be- 
quests to  them  under  such  provisions  were  held  good :  16th 
Georgia,  496.  In  1859,  an  Act  was  passed  providing  that 
emancipation,  in  or  out  of  the  State,  by  will,  was  illegal  and 
the  will  void.  So,  also,  old  Code,  section  1874.  The  emanci- 
pation of  the  slaves,  as  the  result  of  the  late  war,  and  the  con- 
sequent change  of  the  Constitutjon  of  this  State  and  of  the 
United  States,  have  rendered  this  law,  as  well  as  the  Act  of 
1818,  obsolete.  Thomas  made  the  will  now  propounded  for 
probate,  in  1852,  when,  by  our  law,  such  a  will  was  a  valid 
and  good  will.  He  died  in  1867,  after  the  Act  of  1859  had 
become  obsolete,  after  the  slaves  had  been  emancij^ted,  after 
they  btcame  capable,  as  freemen,  of  taking,  in  this  State,  the 
bequests  of  the  will. 

It  has  been  argued,  that  though  this  will  was  a  good  will 
when  made,  and  though  it  might  lawfully  take  efiect  at  the 
death  of  the  testator,  yet,  as  such  a  will  was  illegal  and  void 
under  the  Act  of  1859,  it  was  by  this  Act  revoked,  and  can- 
not now  be  set  up  as  a  will  unless  republished.  We  fully 
considered  this  point  when  this  case  was  before  us,  at  the 
December  Term,  1869  :  40th  Georgia,  18.  We  have  allowed 
that  decision  to  l)e  questioned,  as  providetl  by  section  204  of 
the  Code,  and  we  have  listened,  with  open  ears,  to  the  able 
and  elaborate  arguments  of  the  plaintiff's  counsel,  against 
the  view  we  then  took  of  the  law  as  applicable  to  the  facts 
of  this  case.  But  we  are  constrained  to  adhere  to  the  posi- 
tion we  held  in  that  decision,  to-wit:  that,  as  this  was  a 
lawful  will  when  made,  and  a  lawful  will  when  the  testator 
died,  it  may  lawfully  be  probated,  notwithstanding  the  Act 
of  1859,  wb.ich  was  passed  after  the  will  was  made,  but  be- 
came obsolete  before  the  testator  died. 

The  very  meaning  of  the  word  revoke,  involves  a  change 
of  mind  in  the  testator.  A  careful  consideration  of  the  dif- 
ferent acts  which  the  books  and  the  statute  treat  as  evidence 
of  revocation,  will  show  that  the  idea  of  a  change  of  mind  of 
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the  testator,  is  a  fundameDtal  one  in  questions  of  revocation. 
There  is  some  act  of  the  testator,  some  exercise  of  his  will, 
bj  which  he  either  expressly  recalls  his  previous  disposition, 
or  from  which  the  law  implies  that  he  intended  so  to  do.  I 
do  not  think  a  case  can  be  found,  where  a  wiU  has  been  held 
to  be  revoked  by  anything  else  than  the  testator'^  own  act. 

The  cases  of  making  an  inconsistent  will,  or  of  tearing  and 
obliterating,  are  plain,  and  the  evident  foundation  of  the 
rules  regulating  the  effect  of  marriage,  birth  of  children,  etc., 
is  that,  in  such  cases,  the  testator  has  done  an  act  from  which 
it  may  be  fairly  inferred  he  intended  to  change  the  disposi- 
tion of  his  property.  It  is  true,  such  acts  are  now,  by  our 
statute,  made  acts  of  revocation  and  conclusive  acts;  but  at 
common  law,  the  foundation  of  them  was,  that  when  one 
had  thus,  by  his  acts,  placed  himself  in  such  new  relations, 
there  arose  the  presumption  that  he  intended  to  revoke,  re- 
call, his  former  will. 

By  our  Code,  sections  2434,  2442,  wills  may  be  revoked, 
either  by  an  express  act  annulling  the  will,  or  by  making 
an  inconsistent  will.  It  is  provided,  also,  that  marriage  of 
the  testator  or  the  birth  of  a  child  to  him,  subsequent  to  the 
making  of  the  will,  shall  be  a  revocation.  I  greatly  doubt 
if  there  be,  under  our  law,  any  other  revocations  than  are 
provided  for ;  and  these  are  all,  either  express  a/Us,  directly 
revoking,  or  acts  from  which  the  law  conclusively  presumes 
the  testator  intended  to  revoke.  For  if,  in  any  authorized 
way,  he  shows  that  he  did  not  so  intend,  the  revocation  does 
not  take  place.  So  far  as  I  have  been  able  to  find,  no  act  of 
others  has  been  held  so  to  alter  the  presumed  motives  of  the 
testator  as  to  furnish  legal  data  for  a  presumption  of  revo- 
cation. Though  the  bitterest  feuds  arise  between  the  testator 
and  his  legatees,  though  great  changes  take  place  in  the  pro- 
perty of  the  testator  and  in  the  wants  of  the  legatee,  though 
all  the  reasons  for  the  bequest  may  fail,  yet  the  law  does  not 
tmd^take,  except  in  the  instances  specified,  to  make  for  him 
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a  change  in  his  dispositions^  which  he  has  not  himself  indi- 
cated in  some  legal  way. 

I  am  aware  that  it  is  often  said  a  will  is  revoked  by  a 
"  change  in  a  man's  circumstances/'  and  *^  by  an  alteration 
of  his  estate/'  But  though  these  phrases  are  used  in  the 
books,  it  will  be  found,  on  examination,  that  they  have  a 
very  limited  application.  The  only  "change  of  circum- 
stances," given  as  instances  of  this  kind  of  revocation,  is 
marriage  and  birth  of  a  child,  or  marriage  alone  of  a  female. 
So  far  as  I  can  find,  these  are  the  only  cases.  Swinburne, 
part  7,  section  15,  says:  "But  no  man  is  presumed  to  have 
revoked  his  testament.  Insomuch  that  if  a  man  live  forty 
years  after  he  has  made  his  testament,  yet  is  not  the  testa- 
ment presumed  to  be  revoked  by  the  course  of  so  long  time? 
Though  his  wealth  and  substance  inctease,  yet  is  not  the  tes- 
tament revoked?"  As  to  "alteration  of  estate,"  this  rather 
has  reference  to  specific  devises,  of  particular  real  estate.  As 
a  will  is  a  conveyance,  it  was  held  that,  if  at  any  time  be- 
fore tlie  testator  dies,  the  nature  of  his  title  to  the  estate 
changes,  the  devise  is  revoked :  1st  Redfield  on  Wills,  332 
to  342.  And  this  is  the  case  referred  to  by  the  plaintiff's 
counsel  in  Roll's  Abridgment,  617,  upon  which  so  much 
stress  has  been  laid,  and  which  our  Brother  Russell,  has 
taken  so  much  pains  to  have  pr6perly  translated.  "If  a 
man  had  devised  a  use  before  the  statute  of  27th  Henry,  8, 
which  devise  was  revoked  by  the  statute,  because  the  use  was 
transferred  to  the  possession,  yet,  if  aftier  the  statute  of  32 
Henry,  8,  concerning  devises,  he  had  allowed  the  same  with- 
out writing;  this  had  been  a  new  publication."  And,  also, 
the  case  in  Anderson's  Reports,  page  7,  when  one  devised  land 
before  the  statute  of  uses,  the  statute  is  treated  as  revoking 
the  devise. 

But,  both  these  eases,  as  will  be  observed,  are  not  cases  of 
the  revocation  of  wills,  but  of  devises,  and  are  nothing  more 
than  the  common  case  put  in  the  books  when  the  title  of  the 
testator  to  land  had  cdtered,  after  the  making  of  the  will,  and 
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before  his  death.  The  decisioDs  are  founded  on  the  common 
rule,  that  after-acquired  real  estate  does  not  pass  by  a  will. 
A  change  in  the  title,  from  a  use  to  a  legal  estate,  was  held 
to  be  a  new  estate,  and  it  did  not  pass  by  the  will  without  a 
new  publication.  That  the  provisions  of  a  will  have,  by  a 
change  in  the  law,  become  illegal,  is  not  an  act  of  the  testa- 
tor, nor  does  it  furnish  any  ground  for  presuming  any  change 
of  his  intention.  Nothing  is  more  common  than  Tor  men  to 
make  illegal  bequests;  men  are  constantly  making  wills  in 
ignorance  of  the  law.  It  is  true,  that  a  man  will  not  be  pre- 
sumed to  violate  the  law,  nor  to  intend  to  do  so.  But  if  he 
have  intended  a  particular  act,  and  have  expressed  that  in- 
tention in  writing  in  the  form  of  a  will,  and  he  keep  the 
paper  by  him,  executed  with  all  the  forms  of  law,  unrevoked 
by  any  act  of  his,  it  is  saying  a  great  deal  to  say  that  he  is  to 
be  presumed  to  have  changed  his  intentions,  as  expressed  in 
bis  willj  because  those  intentions  have  become  illegal.  He 
may  not  have  known  the  change  of  the  law ;  he  may  have 
thought  his  will  was  not  obnoxious  to  it;  he  may  have 
thought  the  law  would  be  changed.  So  long  as  he  keeps  by 
him,  expressed  according  to  the  required  forms,  his  intention, 
and  does  no  act  himself  which  amounts  in  law  to  a  revoca- 
tion, the  inference  is  almost  irresistible  that  he  intends  just 
what  his  acts  indicate. 

Had  this  testator  died  while  the  Act  of  1859  was  offeree, 
and  had  this  will  been  presented  to  the  Ordinary  for  probate, 
would  the  heirs-at-law  have  thought  of  setting  up  that  it 
was  revoked  f  The  objection  would  have  been,  not  that  the 
intentions  of  the  testator  had  changed,  but  that  his  intentions 
were  ill^al,  and  could  not  be  set  up.  The  will  would  have 
been  void,  not  because  it  was  not  the  expression  of  the  tes- 
tator's wishes,  but  because  those  intentions  were  illegal,  and 
the  Courts  could  not  permit  them  to  be  carried  into  effect. 
I  do  not  think,  therefore,  that  it  is  a  proper  use  of  language 
to  M7  that  the  Act  of  1859  revoked  wills  obnoxious  to  its 
provisioas.    It  made  wills  emancipating  slaves,  in  the  State 
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or  out  of  it,  void.  But  what  is  a  will?  When  does  a  paper 
become  a  will?  Until  the  death  of  a  testator,  his  will  is 
under  his  own  control.  It  gets  its  tohole  vitality  from  his 
death.  We  inquire  into  his  surroundings  at  the  making  of 
it  and  during  his  life,  to  find  out  whether  he  made  it,  what 
he  intended  by  it,  and  whether,  at  any  time  afler  it  was 
made,  he  revoked  it;  but  it  never  becomes  a  will,  or  has  any 
practical,  legal  effect  as  such  until  the  testator  has  died — has, 
by  having  it  unrevoked  at  his  death,  said,  by  his  failure  to 
change  it,  ^^That  is  my  last  will.''  Until  then,  it  is  a  paper 
of  his  own,  inchoate,  ineffective,  subject  entirely  to  his  own 
volition.  It  is  his  private  paper,  the  expression  of  his  in- 
tentions for  the  future,  which  he  may  or  may  not  alter,  at 
his  own  pleasure.  It  is  not  a  paper  that  the  law  can  operate 
upon,  since  it  has  no  validity  until,  by  his  death,  it  becomes 
his  last  will.  It  is  like  a  deed,  written,  signed  and  sealed, 
but  not  delivered.  It  may  or  may  not  ever  see  the  li^ht, 
and  it  depends  for  its  validity  on  the  law  at  the  time  of  his 
death,  just  as  a  deed  depends  for  its  validity  on  the  law  at 
the  time  of  its  delivery.  If  the  Act  of  1859  is  to  be  consid- 
ered as  going  into  the  cabinet  of  the  testator,  and  making  the 
papers,  deeds  and  wills,  there  laid  away  to  be  used  or  not 
used,  as  the  maker  of  them  may  determine,  some  very  strange 
results  would  follow.  By  the  Act  of  1818,  Cobb's  Digest, 
991,  slave  property  intended  to  be  emancipated  contrary  to 
law,  was  subject  to  sequestration.  Will  it  be  contended  that 
a  deed,  yet  in  the  custody  of  the  maker  of  it,  or  a  will  before 
the  death  of  the  testator,  emancipating  slaves,  rendered  the 
property  liable  to  sequestration?  The  old  Code, section  1876, 
declares  that  every  such  will,  testament,  deed,  oontract| 
agreement,  etc.,  shall  be  null  and  void;  and  section  1876 
makes  any  person  violating,  or  attempting  to  give  effect  to 
any  instrument  violating  said  provisions,  liable  to  a  penalty 
of  one  thousand  dollars.  If  the  statute  goes  into  the  private 
receptacles  of  the  testator,  and  operates  upon  his  papers  lying 
there,  which  he  has  not  yet,  by  his  acts,  made  or  attempted 
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to  make  effective,  and  makes  them  void,  would  be  not  also 
be  liable  to  the  penalty,  for  having  and  keeping  such  papers 
by  him  ?  Such  a  result  would  be  absurd.  And  yet  it  is  the 
logical  deduction  from  the  proposition,  that  the  Act  of  1869 
operated  upon  this  paper,  as  it  lay  in  the  trunk  or  safe  of  the 
testator,  subject  at  any  time  to  his  volition,  and  made  it  ille- 
gal and  void. 

In  the  sense  of  the  statute,  the  words  will,  deed,  testament, 
etc.,  evidently  mean  only  papers  to  which  the  maker  of 
them  has  given  his  final  assent,  and  not  papers  he  still  has 
io  his  own  custody,  and  which  he  may  or  may  not  deliver, 
or  die  leaving  unrevoked.  The  authorities  on  the  subject  of 
wills  abundantly  sustain  this  view  of  the  matter.  The  mak- 
ing of  a  will  is  but  the  inception  of  it,  and  it  doth  not  take 
effect  until  the  death  of  the  testator :  4  Co.  Rep.,  61  6.  The 
case  of  Sutton  vs.  Chenault,  decided  by  our  own  Court,  18th 
Greorgia,  1,  turns  upon  this  very  principle.  The  paper  then 
ID  question  was  held  no  will,  because  the  law,  at  the  death 
of  the  testator,  required  a  will  to  have  three  witnesses,  and 
the  Court  say,  however,  it  was  lawfully  executed  when  made, 
yet  it  did  not  become  a  will  until  the  testator  died.  Until 
the  death  of  the  testator,  the  paper  expressing  his  wishes  is 
not  a  will ;  it  is  a  mere  inchoate  act,  which  may  or  may  not 
be  a  will,  accordingly  as  the  testator  may  or  may  not  alter, 
or  revoke,  or  destroy  it.  He  is  free  to  do  this  at  any  time. 
He  cannot,  by  our  law,  even  bind  himself  in  it  not  to  revoke 
it.  Whenever  it  becomes  irrevocable,  it  is  no  longer  a  will : 
Code,  2434.  Experience  has,  however,  found  it  necessary 
to  limit,  within  certain  fixed  bounds,  the  modes  in  which 
wills  may  be  revoked. 

It  will  be  found,  I  think,  that  the  classifications  of  our 
Code  pretty  nearly,  if  not  quite,  exhaust  the  subject:  1st. 
Express  revocations  by  writing:  Section  2435.  2d.  Revo- 
catioDS  by  inconsistent  wills,  which  to  be  effectual  must  ulti- 
mately take  effect :  Section  2435.  3d.  Revocations  by  acts 
matilatiDgi  erasing  or  destroying  the  paper  executed  as  a 
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will,  in  which  case  the  question  of  intention  arises,  and 
evidence  of  declarations  is  admissible.  4th.  Revocations  by 
change  of  domestic  relations,  which,  by  our  law,  is  con- 
fined to  two  specified  changes,  to-wit :  marriage  or  the  birth 
of  a  child  subsequent  to  the  making  of  a  will  in  which  no 
provision  is  made  in  contemplation  of  such  an  event :  Sec- 
tion 2441.  If  there  \ye  any  other  mode  of  revoking  a  will 
it  does  not  now  occur  to  me.  Wills  may  be  void  for  want  of 
proper  execution,  for  illegality,  for  disability  of  the  testator^ 
and  legacies  may  be  adeemed  and  set  aside  for  fraud  and  mis- 
take, and  even  imposed  upon  the  testator  by  contract.  Bal 
wills,  as  such,  must  be  revoked  in  some  of  the  ways  mentioned. 
The  case  now  under  consideration  is  rather  a  question  of 
the  revocation  or  failure  of  a  legacy  than  of  a  will.  Without 
doubt,  here  is  a  good  will,  even  without  the  provision  for  the 
negroes.  The  bequest  to  his  sister  would  remain  even  if  the 
legacy  to  the  negroes  falls.  It  may  be  fairly  said,  too,  that 
the  emancipation  clause  is  not  necessary  to  sustain  this  legacy. 
What  that  proposed  to  do  has  been  done  without  any  help 
from  this  clause.  The  negroes  are  free  even  if  that  clause 
be  void. 

5.  The  point  of  this  case  that  the  l^atees,  though  ca- 
pable of  taking  the  legacy  at  the  date  of  tlie  will,  under  its 
provisions,  and  though  capable  of  taking  it  at  the  death 
of  the  testator,  without  the  emancipation,  were,  for  a  time, 
to-wit:  from  1859  to  June,  1S65,  incapable  of  taking.  The 
question  is  perhaps  not  materially  altered  by  this  view  of 
it,  since  from  1859  to  1865  the  legacy  to  them  would  have 
been  illegal.  And,  if  th6  doctrine  contended  for  be  true,  the 
Act  of  1859  revoked  the  legacy  because  it  made  it  UlegaL 

We  state  the  case,  however,  in  this  way,  because,  whilst 
it  is  almost  impossible  to  find  a  case  where  a  will,  lawful  at 
the  time  of  making  it,  and  lawful  at  the  death  of  the  testator^ 
has  yet  l)een  unlawful  during  a  portion  of  the  time  interme- 
diate; yet  there  are  numerous  cases  put  in  the  books,  of  spe- 
cific legacies  or  devises,  where  this  very  state  of  things  has  ex- 
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i8ted.  By  the  ancient  law,  heretics,  apostates,  traitors,  felons, 
outlaws,  excommunicated  persons,  could  not  take  a  legacy 
or  be  executor:  Swinburne  on  Wills,  part  5,  section  2, 
par.  1.  Yet  he  says:  "For  this  is  perpetual,  that  if  any 
person  be  incapable  either  when  the  testament  is  made  or 
when  the  testator  dieth,  it  is  as  if  he  were  always  incapable. 
But  it  hindereth  not  if  he  be  incapable  at  other  times.'' 

And  again,  part  7,  section  19,  paragraph  1,  afler  saying 
that  a  l^atee  must  be  capable  of  taking  at  the  death  of  the 
testator,  he  adds :  "As  for  any  other  time,  whether  it  be  be- 
boixt  the  making  of  the  will  and  the  testator* 8  deaihy  or  betwixt 
hia  death  and  the  probation  of  the  will,  it  skilleth  not."  So 
of  the  ability  of  one  to  make  a  will,  he  says — part  7,  section 
17,  par.  2:  "And  here  note,  that  there  be  two  times  wherein 
it  is  necessary  that  there  be  in  the  person  of  the  testator 
ability  to  make  a  will;  the  one  is  the  time  of  making  the 
testameot,  when  it  secureth  his  substance  or  being;  the 
other  is  the  time  of  the  death  of  the  testator,  when  it  re- 
ceiveth  his  strength  and  efficacy.  As  for  the  time  betwixt 
the  making  of  the  testament  and  the  death  of  tlie  testator,  it 
skilleth  not  whether  the  testator  have  any  such  power  or 
not." 

6.  By  the  6th  section  of  the  Statute  of  Frauds,  and  by  our 
Code,  section  2437,  wills  are  irrevocable,  except  by  some 
other  will  io  writing,  or  by  burning,  cancelling,  tearing  or 
obliterating  the  same.  As  these  acts  of  tearing,  cancelling, 
etc.,  may  sometimes  be  equivocal  in  their  meaning,  and  as 
the  intent  is  of  the  essence  of  such  acts,  parol  evidence  and 
parol  declarations  of  the  testator«to  explain  such  acts,  are 
necessarily  admissible,  though  there  are  decided  cases  con- 
firming even  declarations  explanatory  to  the  time  tlie  act 
was  done:  -8  Jurist,  .New  Series,  440;  Doe  vs.  Palmer,  6 
English  Law  and  Equity,  155.  But  declarations  by  a  tes- 
tator that  he  has  no  will,  that  he  has  destroyed  a  former 
will,  declarations  of  his  dislike  to  the  legatees  of  a  will,  in- 
deed, all  declarations  are  inadmissible  to  show  a  revocation. 
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The  statute  points  out  how  wills  shall  be  revoked,  to-wit: 
by  a  new  will  or  other  writing,  expressly  revoking,  or  by 
an  inconsistent  will  actually  made,  or  by  any  destruction  or 
obliteration  of  the  original  will,  done  with  intent  to  revoke: 
Code,  sections  2434,  2438.  Parol  evidence  of  declarations, 
and  other  acts,  are  admissible  to  explain  acts  equivocal  in 
their  nature,  or  to  show  what  was  the  intent  with  which 
they  were  done.  But  to  permit  evidence  of  parol  declarations 
by  a  testator,  declaring  a  revocation,  or  expressing  his  opin- 
ion of  the  validity  or  invalidity  of  a  previous  will,  would  be 
to  repeal  the  Statute  of  Frauds. 

At  last,  in  reference  to  the  whole  question,  is  not  the  sim- 
ple fact  that  Mr.  Thomas  made  this  will,  and  kept  it  by  him 
unaUeredj  in  spite  of  the  Act  of  1859,  and  in  spite  of  all  the 
changes  produced  by  emancipation,  and  died  witti  it  still  in 
existence,  wrapped  up  and  carefully  preserved,  as  the  evi- 
dence shows — is  not  this  conclusive  evidence  that  he  intended 
it  to  stand?  Does  it  differ  from  the  everyday  case  of  one  put- 
ting off  from  day  to  day  the  making  of  a  will,  more  suitable 
to  his  present  surroundings  than  some  older  will,  until  death 
takes  him  unawares,  and  he  dies  with  his  will  unaltered? 
The  statements  it  is  proposed  to  prove  have  hardly  any 
weight.  Nothing  is  more  unreliable  in  fact,  than  the  declar- 
ations of  men  upon  such  matters.  That  eminent  portrayer 
of  human  nature,  Mr.  Dickens,  who,  as  it  is  now  said,  was 
himself  some  time  in  a  proctor's  office,  makes  one  of  his 
characters,  long  experienced  in  wills  and  their  incidents,  say, 
while  searching  for  the  will  of  a  deceased  friend,  that  his 
declarations,  made  but  a  Yew  days  before  his  death,  to  the 
effect  that  he  had  a  will,  was  very  strong  evidence  that  no 
will  would  be  found.  The  law  wisely  treats  such  evidence 
as  worthless,  except  in  explanation  of  acts  of  destruction  or 
cancellation,  and  we  think  the  Judge  was  right  in  rejecting 
it. 

Judgment  affirmed. 
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fioBERT  Alexander,  plaintiff  in  error,  vs.  L.  M.  Biooebs, 

defendant  in  error. 

MiLNER  Martin,  plaintiff  in  error,  vs.  Thomas  J.  Kim- 

BROUGH,  defendant  in  error. 

Alexander  beld  a  note  on  Biggers  for  the  balance  dae  on  the  purchase- 
monej  of  land  and  brought  suit  on  such  note,  to  which  Biggers  pleaded 
tender  and  relief,  etc.,  and  during  the  pendency  of  such  suit,  Alexan- 
der also  brought  bis  action  of  ejectment  for  the  land.  And  Biggers 
(led  bis  bill  in  equity  reciting  these  facts  and  praying  injunction 
against  Alexander's  action  of  ejectment,  which  was  refused : 

Beldf  That  the  Judge  committed  no  error  in  refusing  the  injunction 
under  the  facts  in  this  case ;  that  Biggers  has  a  good  defense  at  law, 
by  pleading  the  pendency  of  the  suit,  and  if  the  suit  on  the  note  is  dis- 
missed, then  Biggers  may  file  his  bill  in  equity  under  the  facts  and  his 
rights  may  be  properly  a4judicated. 

Equity.  Belief.  Tried  before  Judge  Johnson.  Muscogee 
county.    Chambers.    March,  1871. 

On  the  10th  of  December,  1857,  Alexander  gave  to  Big- 
gers his  two  notes  for  $482  00  each,  due  on  the  25th  of 
December,  1859  and  1860,  respectively.  On  the  Ist  of  Au- 
gust, 1860,  Alexander  ])aid  $48  83  on  each,  and  the  notes 
were  so  credited.  On  the  17th  of  March,  1869,  Biggers 
sued  Alexander  on  tliese  notes.  It  does  not  appear  by  the 
record  that  any  defense  was  filed. 

In  September,  1870,  Biggers  brouglit  ejectment  against 
Alexander  for  certain  land.  Alexander  pleaded  to  this 
action  not  guilty,  and  that  he  gave  said  notes  for  said  land 
and  took  a  bond  for  titles  and  possession  of  the  premises ; 
that  he  made  said  payments  on  said  notes,  and  on  the  24th 
of  January,  1864,  also  paid  on  them  $1,050  00,  which  fully 
paid  them,  and  he  prayed  that  Alexander  be  enjoined  from 
gecting  him  and  be  compelled  to  make  him  a  title  to  said 
land,  as  if  this  were  a  proceeding  in  equity. 

Pending  these  actions,  Alexander  filed  his  bill  against 
Biggers,  alleging  the  pendency  of  said  suits  and  the  facts  in 
said  plea,  and  also  as  follows :    Said  $1,050  00  was  in  Con- 
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federate  currency.  Biggers  had  agreed  to  take  it  in  pay- 
ment of  said  notes,  and  he  paid  it  to  him  for  that  purpose. 
But  Biggers  said  he  did  not  have  the  notes  there,  and  tliat  a 
receipt  would  do  as  well,  and  gave  him  a  receipt  in  these 
words.:  ^'  Received  of  Robert  Alexander  one  thousand  and 
fifty  dollars  in  Confederate  money,  to  be  used  to  the  best 
advantage  for  said  Alexander.''  Alexander  had  great  confi- 
dence in  Biggers,  was  illiterate  and  did  not  read  the  receipt 
He  went  into  the  army  fully  believing  said  notes  were  paid, 
but  now  Biggers  denies  that  he  took  said  $1,050  00  in  pay- 
ment of  said  notes.  He  said  he  had  pleaded  payment^ 
tender  and  relief  under  the  Act  of  1868,  to  said  action  of 
assumpsit,  and  intended  to  plead  relief  under  the  Act  of 
1870;  and  he  averred  that  he  had  made  valuable  improve- 
ments on  the  land.  He  prayed  that  said  suits  be  enjoined, 
and  that  Biggers  be  compelled  to  make  him  a  deed  to  said 
land. 

Biggers  answered  that  he  expressly  told  Alexander  that 
he  would  not  take  Confederate  currency  on  said  notes ;  and 
that  Alexander  had  sold  a  horse  worth  $75  00,  for  $700  00 
or  $800  00  in  Confederate  currency,  and  some  other  stock 
for  the  balance,  said  he  was  going  into  the  army  and  asked 
Biggers  to  take  the  currency  and  use  it  for  him  if  he  could  ; 
that  he  took  it  for  that  purpose  only,  gave  said  receipt  as 
evidence  of  that  fact,  and  Alexander  well  understood  the 
matter.  Further,  he  said  that  he  could  not  use  the  currency, 
and  it  became  worthless  by  the  fall  of  the  Confederacy;  and 
that  before  sueing  Alexander,  he  offered  to  give  up  the  notes 
and  take  back  the  land,  but  Alexander  refused. 

On  the  hearing,  two  witnesses  swore  to  facts  showing  that 
Alexander  understood  the  matter  of  the  $1,050  00  when  the 
receipt  was  given,  as  Biggers  averred  in  his  answer.  The 
Chancellor  refused  an  injunction,  and  that  is  assigned  as 
error. 

(The  cause  of  Martin  against  Kimbrough  is  substantially 
the  same,  mutatis  mutandis.    Here  they  were  consolidated.) 
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Ingram  &  Crawford,  by  A.  W.  Hammond  &  Son,  for 
plaiDtiflb  in  error. 

No  appearance  for  defendants. 

Lochrane,  Chief  Justice. 

These  cases  were  argued  together  and  present  but  one 
simple  and  single  question  for  the  Court.  Did  the  Judge 
oommit  error  under  the  facts  of  the  case,  to  refuse  the  in- 
janotion  prayed  for?  The  suit  for  the  purchase-money  due 
was  progressing  in  Court,  and  pleas  of  tender  and  reh'ef  filed, 
when  the  same  plaintiffs  brought  their  action  of  ejectment 
for  the  land.  The  bills  now  before  the  Court  were  brought 
by  the  defendant  in  the  common  law  actions,  to  enjoin  the 
actioDS  of  ejectment;  and  the  Court  refused  the  injunction. 
In  the  opinion  of  the  Court,  there  was  no  error  in  the  ruling 
of  the  Court  below,  where  the  remedy  at  law  was  adequate 
and  complete,  by  plea  of  pendency  of  the  suit  for  the  pur- 
chase-money. And  when  this  is  disposed  of  the  parties  may 
resort  to  equity  by  bill;  and  if  his  case  warrants  the  interfer- 
ence of  a  Court  of  equity,  the  Court  can  apply  that  remedy 
which  the  case  properly  and  equitably  invokes. 

Judgment  affirmed. 


Bobcrt  J.  Wynn,  plaintiff  in  error,  vs.  The   Georgia 
Railroad  and  Banking  Company,  defendant  in  error. 

If  Uie  declaration  contain  no  cause  of  action,  but  there  has  been  a  ver- 
dict on  it,  and  the  Coart  has  granted  a  new  trial  because  the  verdict  is 
contrary  to  the  evidence,  this  Court  will  affirm  the  judgment.     (R.) 

New  Trial.    Before  Judge  Robinson.    Morgan  Superior 
Coart     September  Term,  1870. 

See  the  cause  of  the  Georgia  Bailroad  and  Banking  Cbm- 
pany  against  Robert  J.  Wynn,  ante.    After  the  demurrer 
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was  overruled,  the  cause  was  tried.  The  substance  of  the 
evidence  as  to  the  cause  of  Mrs.  Wynn's  injury  and  conse- 
quent death,  etc.,  was  as  follows:  The  pay  train  was  run- 
ning, not  on  any  schedule  of  which  the  public  had  notice, 
but  on  one  of  which  the  employees  of  the  company  had  no- 
tice, and  at  usual  speed.  Mrs.  Wynn,  her  daughter,  her  son, 
about  fourteen  years  old,  and  driver,  about  sixteen  years  old, 
were  in  the  carriage,  and  had  just  passed  over  the  railroad 
at  a  public  crossing,  and  the  carriage  was  stopped,  for  what 
purpose  does  not  appear.  The  coming  train  was  hidden 
from  them  by  undergrowth,  etc.  The  whistle  was  not  blown. 
The  passing  train  frightened  the  mules;  the  driver  first,  then 
the  son,  then  Mrs.  Wynn,  and  last  the  daughter,  jumped  out 
The  evidence  was  conflicting  as  to  whether  the  driver  aban- 
doned the  mules  or  held  them.  They  ran  away,  but  did  no 
damage  to  the  carriage  or  harness.  Mrs.  Wynn  fell  from  the 
carriage  and  was  so  injured  as  to  cause  her  death. 

As  to  damages,  it  was  shewn  that  her  physician's  and  un- 
dertaker's bills  amounted  to  $162  00.  One  witness  testified 
that  she  was  worth  $1,200  00  per  annum  to  her  husband  in 
taking  care  of  his  domestic  affairs,  and  another  said  slie  was 
worth  from  $11  00  to  $15  00  per  month.  Her  age  was 
forty-seven  years,  and  she  was  in  good  health. 

Defendant's  counsel  requested  the  Court  to  charge  the 
jury,  that  Wynn  could  not  recover  damages  for  the  death  of 
his  wife.  He  refused  so  to  .charge,  but  did  charge  that 
"every  person  may  recover  for  torts  committed  to  himself  or 
his  wife  or  child,  or  ward  or  servant."  The  jury  found  for 
plaintiff  $7,000  00  and  costs.  A  new  trial  was  moved  for 
upon  the  ground  that  the  verdict  was  strongly  and  decidedly 
against  the  weight  of  the  evidence,  and  because  the  Judge 
refused  to  charge  as  requested,  and  charged  as  he  did,  etc. 
He  granted  a  new  trial  on  the  ground  that  the  verdict  was 
strongly  and  decidedly  against  the  weight  of  evidence.  The 
granting  of  a  new  trial  is  assigned  as  error. 


ATLANTA,  JANUARY  TERM,  1871.    165 

Wjnn  vs.  The  Georgia  Railroad  and  Banking  Company. 

Thomas  6.  Lawson;  Eeese  &  Eeese,  for  plaintiff  in 
error. 

A.  G.  &  F.  C.  Foster  ;  Billups  &  Brobston,  for  defen- 
daDt. 

LooHRAKE,  Chief  Justice. 

This  was  an  action  brought  by  Mr.  Wynn  against  The 
Georgia  Railroad  Company^  for  damages^  growiug  out  of  an 
accident  near  a  public  crossing,  by  the  results  of  which  the 
wife  of  the  plaintiff  died.  The  declaration  alleges  negligence 
upon  the  part  of  the  defendant,  by  their  failure  to  erect  blow 
posts  at  such  public  crossing,  within  the  provisions  of  the 
Code,  and  their  failure  to  blow  the  whistle,  in  terms  of  law. 
The  declaration  avers  the  deprivation  and  loss  of  the  comfort 
and  society  of  his  said  wife,  and  her  aid  in  tlie  management 
of  his  domestic  affairs  during  the  time  she  lived  after  such 
accident,  and  his  expenditure  of  money  in  relation  thereto, 
as  well  as  the  injuries  sustained  by  the  plaintiff  by  her  death, 
consequent  upon  the  loss  to  himself  and  his  family,  with  the 
usaal  and  proper  averments  in  this  particular.  To  this  dec- 
laration a  demurrer  was  filed  upon  two  grounds :  first,  that 
the  statute  did  not  give  a  right  of  action  unless  the  injury 
or  death  resulted  from  a  collision  upon  their  road ;  second, 
because  a  husband  has  no  right  of  action,  either  at  common 
law  or  under  the  statute  law  of  Georgia,  to  recover  damages 
for  the  death  of  the  wife.  I  shall  not  discuss  either  of  these 
two  propositions,  inasmuch  as  they  come  before  this  Court 
upon  a  separate  bill  of  exceptions,  and  will  be  decided  in  their 
proper  order.  Suffice  it  to  say  that,  in  the  case  now  before 
us,  the  Court  overruled  the  demurrer  and  the  case  went  to 
the  jury.  A  large  number  of  witnesses  were  introduced, 
and  afler  the  charge  of  the  Court,  to  which  we  will  hereafter 
advert,  the  jury  found  for  the  plaintiff  $7,000  00.  A  motion 
was  made  for  a  new  trial  by  the  defendant,  upon  the  ground 
that  the  verdict  of  the  jury  was  contrary  to  the  evidence, 
upon  the  principles  of  justice  and  equity,  and  among  other 
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grounds,  that  the  Court  refused  to  charge  the  jury  as  re- 
qested :  that  by  the  law  in  Georgia,  there  is  no  remedy  given 
except  in  case  of  the  death  of  the  husband  or  parent,  and  no 
remedy  is  given  to  a  husband  on  the  death  of  his  wife;  and 
did  charge  that  every  person  may  recover  for  torts  committed 
to  himself  or  his  wife,  or  his  child,  or  his  ward,  or  his  ser- 
vant. The  Court  granted  a  new  trial  upon  the  ground  that 
the  verdict  was  strongly  and  decidedly  against  the  weight  of 
the  evidence.  We  do  not  deem  it  necessary  to  go  into  this 
mass  of  testimony,  and  analyze  questions  of  fact  arising  un- 
der it.  For  reasons  given  by  this  Court  in  the  case  of  The 
Oeorgia  Railroad  vs.  Wynn,  ante,  we  hold  that  the  Court  be- 
low erred  in  its  charge  to  the  jury,  and  in  refusing  to  charge 
as  requested.  And  in  consequence  of  this  error,  without  ex- 
pressing an  opinion  upon  the  merits  of  the  evidence,  we  affirm 
the  judgment  of  the  Court  below  granting  a  new  trial,  and 
remit  the  case  back  under  the  decision  of  this  Court,  upon 
the  demurrer,  for  a  new  trial,  under  the  rules  of  law^  to  be 
applied  to  it  under  our  judgment  upon  the  legal  questions 
made  in  such  demurrer. 
Judgment  affirmed. 


Fbancis  p.  Corbin,  plaintiff  in  error,  vs.  Robert  Haber- 
sham &  Sons,  defendants  in  error. 

When  parties  are  at  issue  as  to  whether  the  consideration  of  a  debt  was 
slaveSf  the  Judge  cannot  stop  the  cause  for  want  of  jurisdiction  be- 
cause the  evidence  satisfies  him  that  the  consideration  was  slaves ;  he 
must  submit  the  issue  to  the  jury.     (R.) 

Slave  Debts.  Practice.  Before  Judge  Schley.  Chatham 
Superior  Court.    May  Term,  1870. 

Corbin's  fi.  fa.  against  Robert  Habersham  &  Sons  was 
levied.  They  filed  an  oath  of  illegality,  averring  that  the^ 
fa.  was  bottomed  upon  certain  drafts  given  for  slaves. 
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On  the  trial  it  was  proved  that  Corbin  sold  slaves  to  one 
Middleton,  in  February/  1860,  and  took  for  them  Middle- 
Urn's  drafts,  accepted  by  Robert  Habersham  &  Sons ;  that 
berefused to  accept  Middleton's  obligation  without  security; 
that  the  said  acceptors  had  no  connection  with  the  trade,  but 
accepted  simply  as  Middleton's  security.  When  this  evi- 
dence came  out,  the  Judge  said  he  had  no  jurisdiction  to  try 
the  cause  and  stopped  it.    This  is  assigned  as  error. 

Jackson,  Lawton  &  Bassinger,  for  plaintiff  in  error. 

Thomas  E.  Loyd,  by  Julian  Hartbidqe,  for  defen- 
dants. 

LoCHRANE,  Chief  Justice. 

Under  the  facts  in  this  case,  we  are  of  opinion  the  Court 
erred  in  stopping  the  trial  then  progressing  upon  an  issue  be- 
fore the  jury.  The  issue  submitted  was  one  of  fact,  whether 
the  consideration  of  the  debt,  the  ground  of  the  original 
judgment  to  which  the  affidavit  of  illegality  was  filed,  was  a 
slave  or  slaves ;  and  the  Court  ought  to  have  permitted  the 
jury,  on  the  evidence,  to  have  found  their  verdict ;  and  it 
was  error  for  the  Court  to  hold  he  had  no  jurisdiction  upon 
the  proof  of  the  facts,  without  the  intervention  of  a  jury. 

Judgment  reversed. 


GsoRGE  Patten,  plaintiff  in  error,  vs.  James  Bagos,  de- 
fendant in  error. 

1.  Where,  in  an  action  against  a  warehouseman  by  one  who  claims  to 
have  purchased  certain  cotton  stored  in  the  warehouse  by  a  third  per- 
BODi  it  appeared  that  the  cotton  was  sold  by  a  written  invoice  and  bill 
of  sale,  the  writing  is  the  best  evidence  of  the  contract  of  sale  and  of 
die  title  to  the  cotton  and  parol  evidence  of  the  sale  will  not  be  re- 
eeiTed  Qoless  the  writing  be  accounted  for. 

8.  Where  a  warehouseman  is  sued  in  trover  by  one  who  claims  to  be  the 
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assignee  of  his  receipt  for  a  number  of  bales  of  cotton,  it  is  not  suffi- 
cient  evidence  of  the  conversion  to  show  that  the  defendant  refused  to 
deliver  the  cotton  to  claimant  until  the  receipt  was  produced  or  good 
security  given  to  indemnify  the  warehouseman. 

8.  The  mere  statement  by  the  warehouseman  to  the  claimant  that  he 
believed  him  to  be  the  true  owner,  accompanied  by  the  additional 
statement  that  he  had  been  notified  of  another  claimant,  and  was  un- 
willing to  give  up  the  cotton  until  the  receipt  was  produced  or  bond 
given,  is  not  such  an  admission  that  the  claimant  is  the  true  owner  is 
to  estop  the  warehouseman,  and  relieve  the  plaintiff  from  the  neces- 
sity of 'showing  title. 

4.  In  an  action  of  trover  against  a  warehouseman  by  the  assignee  of  his 
receipt  for  certain  bales  of  cotton,  which  receipt  was  to  deliver  the 
cotton  to  the  bailee  or  his  order,  it  is  necessary  for  the  plaintiff  not 
only  to  produce  the  receipt  or  account  for  its  loss,  but  to  prove  the 
execution  of  the  assignment. 

6.  A  cause  dismissed  for  want  of  prosecution  will  be  reinstated  if  the 
absence  of  counsel  for  plaintiff  in  error  was  caused  by  sickness.  (B. 
See  end  of  Report. ) 

6.  A  bill  of  exceptions  defective  under  the  rules  of  the  Supreme  Court 
was  cured  by  the  Act  of  1870,  passed  afLcr  said  cause  was  sent  up  to 
this  Court.     (R.     See  end  of  Report). 

Evidence.  Bailment.  Estoppel.  Practice  Supreme  Coart 
Before  Judge  Clark.  Mitchell  Superior  Court.  June,  1870. 

This  was  trover,  for  certain  cotton,  by  Patten  against  Baggs. 
One  Stephens  testified  that  in  1862  he  sold  thirty-nine  bales 
of  cotton  to  A.  J.  Hull,  and  gave  Hull  a  writing  describing 
the  cotton,  and  agreeing  to  hold  it  subject  to  Hull's  order, 
and  that  subsequently  he  stored  it  in  Baggs'  warehouse,  by 
Hull's  order.  PlaintiflF's  counsel  next  offered  in  evidence 
Stephens'  said  obligation  to  Hull,  indorsed  in  blank  by  Hull. 
They  next  offered  in  evidence  the  interrogatories  of  one 
Bloom,  who  answered  that  he  was  present  in  the  early  part 
of  1864,  when  D.  H.  Baldwin  sold  to  Adam  Griffin  thirty- 
nine  bales  of  cotton,  said  to  be  stored  in  Bagg's  warehouse, 
for  which  Baldwin  had  Bagg's  warehouse  receipt,  and  gave 
Griffin  a  written  conveyance  of  said  cotton.  The  Court  ruled 
out  this  and  other  evidence  of  Bloom,  because  said  receipt 
was  not  produced  nor  its  absence  accounted  for.    Bloom  lea- 
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tified  that  he  subsequently  bought  said  cotton  from  Griffin 
for  one  Schlatter.     Schlatter's  written  conveyance  of  the  cot- 
ton to  plaintiff  was  shown.     Plaintiff's  son   testiBcd  that 
JO  October^  1865,  and  at  several  other  times  prior  to  the  suit, 
he  demanded  the  cotton  of  Baggs,  stating  that  the  original 
leoeipt  was  lost;  that  Baggs  told  him  that  he  did  not  doubt 
that  the  cotton  was  his  father's,  but  that  he  could  not  deliver 
it  in  the  absence  of  his  warehouse  receipt,  because  Bloom 
Iiad  told  him  not  to  do  so,  and  refused,  although  he  was  of- 
ferred  a  satisfactory  bond  of  indemnity.     Plaintiff  showed 
that  Stephens'  obligation  to  Hull  had  been  in  Bloom's  or 
OriflSn's  possession,  and  showed  the  value  of  the  cotton. 

For  the  defendant,  Rust  testified  that,  at  the  instance  of 
Bloom,  in  April,  1865,  he  notified  Baggs  not  to  deliver  the 
cotton,  because  Bloom  claimed  it  for  the  Brunswick  Railroad 
CompaDy,  and  said  the  warehouse  receipt  was  lost. 

Baggs  testified,  that  when  Patten  demanded  the  cotton,  he 
told  him  that  he  would  not  deliver  it  without  his  warehouse 
receipt,  because  Bloom  claimed  it  to  belong  to  the  Bruns- 
wick Railroad  Company;  that  Patten  said  the  receipt  was 
lost,  whereupon  he  offered  to  deliver  it  upon  such  a  bond  of 
indemnity  as  Mr.  Smith,  an  attorney  at  law,  would  approve; 
said  he  was  anxious  to  deliver  it  to  the  proper  owner.  Pat- 
ten agreed  to  give  the  bond,  but  did  not.  Subsequently, 
without  his  connivance  and  against  his  consent,  the  United 
States  Treasury  agents  seized  the  cotton  and  carried  it  away, 
saying  it  belonged  to  the  Confederate  States.  Patten  spent 
much  time  and  money  in  trying  to  reclaim  it,  but  failed  to 
get  it  or  pay  for  it. 

Smith  testified  that  Patten  told  him  of  the  difficulty  and 
got  him  to  draw  a  bond  of  indemnity,  and  had  it  signed,  but 
the  sureties  were  not  good  and  he  refused  it  on  that  account, 
and  Patten  never  gave  or  offered  any  other.  This  evidence 
of  Baggs  and  Smith,  as  to  the  indemnity  bond,  was  objected 
to,  because  it  was  things  done  in  a  treaty  for  compromise. 
The  otgection  was  overruled.  Defendant  showed  the  seizure 
Vol,  xLin— 11. 
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of  said  cotton,  and  his  efforts  to  reclaim  it,  as  aforesaid,  and 
closed. 

The  Court  charged  the  jury :  If  plaintiff  bad  showed  hb 
title  to  said  cotton  he  should  recover,  unless  defendant  showed 
a  legal  reason  to  the  contrary.  If  defendant  converted  the 
cotton  to  his  own  use,  or  sought  to  do  so,  and,  pending  the 
conversion,  or  afterwards,  it  was  seised  by  the  United  States, 
he  is  liable  for  its  value.  If  defendant  had  notice  of  a  de- 
fect in  plaintiff's  title,  or  of  another  outstanding  title,  or  such 
notice  as  to  cast  serious  doubts  upon  plaintiff's  title,  he  had 
the  right  to  refuse  to  deliver  the  cotton  until  the  original  re« 
ceipt  was  produced,  or  plaintiff  had  indemnified  him  in  some 
way  against  the  claims  of  others.  If  plaintiff  did  not  pro- 
duce the  original  receipt  or  indemnify  defendant,  and  de- 
fendant, to  protect  himself,  bona  fide,  held  the  cotton,  set- 
ting up  no  claim  in  himself,  but  to  find  out  the  true  owner, 
and  while  he  so  held  it  such  seizure  occurred,  he  would  not 
be  liable.  If  defendant's  refusal  to  deliver  was  captious,  or 
if  he  set  up  a  claim  for  himself,  or  wrongfully  delayed  plain- 
tiff, or  so  acted  as  to  defeat  or  retard  plaintiff  in  getting  pos- 
session, such  acts  would  amount  to  a  conversion,  etc.  The 
jury  found  for  the  defendant. 

Plaintiff's  counsel  moved  for  a  new  trial,  upon  the  grounds 
that  the  Court  erred  in  ruling  out  said  evidence  of  Bloom, 
and  in  allowing  that  of  Baggs  and  Smith,  objected  to,  as 
aforesaid,  and  in  charging  as  aforesaid,  and  because  the  ver- 
dict was  contrary  to  the  evidence,  etc.  By  amendment  they 
added,  that  they  were  surprised  by  Baggs'  and  Smith's  evi- 
dence as  to  the  failure  to  give  the  indemnity;  stated  that 
Young  Patten  did  offer  any  kind  of  indemnity,  and  that  the 
plaintiff  did  not  attend  Court  because  of  his  great  distance 
from  it,  and  family  afflictions,  and  therefore  they  did  not 
know  this  till  ailer  the  trial,  and  that  counsel  did  not  know 
this  fact  till  afler  trial.  The  Court  refused  a  new  trial,  and 
error  is  assigned  on  each  of  said  grounds. 

When  this  cause  was  called,  it  was  dismissed  for  want  of 
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prosecation.  It  was  reinstated  upon  counsel  for  plaintiff  in 
error  stating,  in  his  place,  that  his  absence  was  caused  by  his 
sickness. 

The  papers  came  here  in  this  shape :  First,  the  declaration, 
etc.,  then  a  motion  for  new  trial,  then  the  bill  of  exceptions, 
without  the  evidence  being  embodied  in  it,  then  a  brief  of 
evidenoe,  agreed  to  by  counsel,  on  which  was  a  marginal  note, 
purporting  to  be  a  correction  by  the  Judge,  but  not  signed 
by  him,  then  the  usual  certificate;  after  it,  a  certificate  that 
the  brief  of  evidence  was  correct,  and  last,  a  certificate  by 
the  Clerk,  that  the  bill  of  exceptions  was  the  true  original, 
and  that  the  record  was  a  complete  transcript,  etc. 

The  bill  of  exceptions  did  not  allude  to  any  brief  of  evi- 
denoe; it  did  not  appear  to  have  been  attached  to  the  bill  of 
exceptions  when  it  was  tendered  to  the  Judge,  and  he  did 
not  certify  on  the  brief  that  it  v/as  the  one  to  which  his  cer- 
tificate had  reference.  After  the  cause  was  reinstated,  coun- 
sel moved  to  dismiss  it,  because  the  evidence  was  not  in  the 
bill  of  exceptions,  nor  attached  to  it  and  identified  by  the 
Jadge.  It  was  replied,  that  the  Act  of  1870  saved  the  cause, 
though  it  came  up  before  said  Act  was  passed.  And  the 
Court  overruled  the  motion. 

H.  MoBGAK,  for  plaintiff  in  error.  As  to  excluding 
Bloom's  evidence:  1  Gr.  Ev.,  sees.  86,  87,  88,  89,  90;  11 
Wend.  R.,  667;  10  John.  R.,  448;  17  Mass.  R.,  165;  2 
Phil.  Ev.,  363;  Co  wen  &  H's  notes,  860;  1  East.'s  R.,  227; 
R.  Code,  sec.  3754;  1  Ga.  R.,  18;  3d,  215;  38th,  554.  As 
to  negotiations  for  compromise  not  being  evidence :  Dudley's 
G«.  R.,  218;  6  Ga.  R.,  213.  The  notice  to  Baggs  did  not 
justify  his  refusal  to  deliver:  Story  on  B., sees.  450,  818;  on 
Agency,  sec.  217 ;  2  Eq.  Juris.,  sec.  817 ;  2  B.  &  Aid.,  313, 
314;  6  Madd.  R.,  47 ;  2  Russ.  &  M.  R.,  606,  609,  610,  612; 
1  Tamlyn's  R.,  177,  181,  182;  4  Sim.  R.,  218;  7th,  391 ;  1 
Cowen's  R.,  691,  692;  2  Stark.  R.,  400;  7  Bingham,  339. 

Stbozubb  &  Smith,  for  defendant. 
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McCay,  Judge. 

1.  This  was  au  action  of  trover  for  thirty-nine  bales  of 
cotton,  against  Baggs,  a  warehouseman,  by  Patten,  who  sues 
as  a  purchaser  of  the  cotton  through  several  intermediate  ven- 
dees, from  Hull,  the  original  bailor  of  the  cotton.  Waiving 
the  question  (which  is  not  by  any  means  clear)  whether  any 
one  but  the  original  bailor  can  sue  until  the  bailee  has  ac- 
cepted the  vendee  as  his  bailor,  it  is  undoubtedly  true,  that 
the  vendee  must  make  out  a  clear  title.  The  bailee  is  not 
to  bo  made  chargeable  to  a  third  person,  with  the  least  doubt 
as  to  his  liability  to  be  called  upon  by  somebody  else.  A 
judgment  in  favor  of  Patten  would  be  no  bar  to  a  suit  by 
Hull,  or  by  anybody  else  who  could  show  the  cotton  was  his. 

It  is,  therefore,  of  special  importance  that,  in  making  out 
his  case,  the  plaintiff  should  be  required  to  produce  the  best 
evidence  possible  of  his  right.  He  does  not  produce  Baggs' 
receipt,  in  which  the  cotton  is  described  by  marks  and 
weights,  but  undertakes  to  show  by  Bloom,  that  Baldwin 
sold  the  cotton  to  Griffin,  and  that  Baldwin  had  then  Baggs' 
warehouse  receipt.  He  does  not  say  who  the  receipt  was 
given  to.  Bloom  further  says  that  this  sale  from  Baldwin  to 
Griffin  was  by  written  invoice.  We  think  the  Court  was 
right  in  requiring  this  invoice  to  be  produced. 

One  of  the  first  requisites  to  a  valid  sale  is  the  identifica- 
tion of  the  property :  Revised  Code,  section  2587.  One 
bale  of  cotton  is  very  much  like  another.  Baldwin  might 
have  had  several  receipts  of  Biggs',  given  to  different  persons 
for  cotton.  How  was  the  jury  to  know  that  it  was  the  Hull 
cotton  that  was  sold?  The  production  of  the  invoice  would 
show.  As  is  the  custom  with  cotton  dealers,  this  invoice 
would  have  given  the  marks  upon  the  cotton,  and  most 
probably  the  weights,  so  that  it  could  be  seen  if  this  was  the 
Hull  cotton.  It  was  a  material  link  in  the  chain  of  the 
plaintiff's  title.  * 

We  do  not  say  that  in  all  cases  where  personal  property 
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is  sold,  and  a  bill  of  sale  is  vrritten  the  bill  of  sale^  is  the  only 
mode  of  proving  the  transaction.  Ordinarily  the  title  to 
personal  property  passes  by  delivery.  But  in  a  case  like 
this,  when  there  is  no  delivery,  and  where  the  suit  is  by  a 
vendee,  from  the  bailor,  against  the  bailee,  the  title  depends 
almost  exclusively  upon  the  writing;  because  by  that  only 
can  the  property  be  identified.  To  permit  thirty-nine  bales 
of  cotton,  in  a  warehouse,  with  perhaps  thousands  of  other 
bales,  to  be  sold  one  hundred  miles  away,  and  the  marks 
and  brands  identified  by  parol,  when  it  appears  affirma- 
tively that  it  can  be  done  by  the  production  of  a  paper,  exe- 
cuted at  the  time,  would  be,  as  it  seems  to  us,  a  violation  of 
principle. 

2.  Af  warehouseman  occupies  a  peculiar  position.  Assum- 
ing that  the  cotton  he  has  in  charge  may  be  sold  to  a  third 
person  by  the  mere  indorsement  of  the  warehouse  receipt,  is 
it  not  very  clear  that  he  lias  a  right  to  require  any  one  claim- 
ing the  cotton  to  produce  his  receipt?  Has  he  not  a  right 
to  require  of  the  claimant  the  same  evidence  as  the  maker  of 
a  promissory  note  has  before  he  pays  it?  It  is  admitted 
here  that  Baggs'  receipt  was  to  deliver  the  cotton  to  Hull's 
order,  and  it  is  not  pretended  that  Hull  ever  did  more  than 
indorse  the  receipt  in  blank.  We  think  the  warehouseman 
had  a  perfect  right  to  demand  either  the  receipt  or  indemnity 
of  any  person  claiming  to  be  the  purchaser  of  the  cotton, 
and  that  his  refusal  to  deliver  without  some  protection  of  this 
kind  did  not,  per  se,  make  a  conversion.  But  it  is  said  the 
receipt  is  traced  to  his  (Baggs')  own  custody,  that  he  ac- 
knowledged Patten  to  be  the  true  owner,  and  that  he  is,  con- 
sequently^ estopped  from  denying  it. 

We  recognize  the  rule  that,  in  general,  a  bailee  cannot 
deny  the  title  of  his  bailor,  and  that  the  recognition  of  a 
vendee  of  the  bailor  as  the  owner,  puts  the  bailee  in  the  same 
position,  as  to  the  vendee,  as  he  was  to  the  original  bailor  : 
Story  on  Agency,  section  217;  1  Cowen,  691;  Story  on 
Bailment^  sections  818,  452.    Though  perhaps  this  doctrine 
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is  in  this  State  to  be  qualified  by  section  2050  of  our  Code, 
so  far  as  to  permit  the  bailee  to  do  this,  if  there  is  an  out- 
standing title  actudUy  being  en/arced  against  him. 

But  we  think  the  Court,  in  his  charge  to  the  jury,  on  this 
question,  put  the  law  rightly.  He  told  them  that  it  was  a 
question  of  good  faith,  on  the  part  of  the  bailee.  His  ac- 
knowledgment of  the  right  of  Patten,  and  his  acceptance  of 
him  as  the  bailor,  was  a  qualified  one  at  the  time.  It  was, 
perhaps  only  fairly — a  mere  courtesy.  "I  do  not  doubt 
your  word,  but  I  am  not  safe  with  my  receipt  out.  Bring 
me  my  receipt  or  indemnify  me.'^  He  set  up  no  outside  title. 
He  did  not  admit  Patten  to  be  the  bailor.  It  was,  at  least, 
a  mere  statement,  to  the  effect  that  Patten  seemed  to  be  the 
owner,  but  that  his  title  was  defective.  We  do  nob  think 
this  evidence  amounted  to  such  a  recognition  of  Patten  as 
made  him  Patten's  bailee,  so  as  to  estop  Baggs  from  re- 
quiring Patten  to  show  title,  and  we  hold  that  the  rule  re- 
ferred to  does  control  this  case. 

Without  doubt,  if  the  receipt  was  reattj/  in  Baggs'  custody, 
indorsed  by  Hull,  it  was  very  unfair  for  Baggs  to  insist  on 
its  production.  But  that  was  not  clearly  made  out  by  Cook. 
Both  Baggs  and  Allen  deny  it,  and  the  Court  left  this  fairly 
to  the  jury,  when  he  said  to  them,  that  Baggs'  refusal  to  de- 
liver to  Patten  until  the  receipt  was  produced,  etc.,  must  be 
bona  fide,  and  be  only  a  prudent  act  upon  his  part,  for  his 
own  protection.  If  the  receipt,  indorsed  by  Hull,  was  al- 
ready in  his  possession,  his  excuse  was  a  mere  subterfuge, 
and,  under  the  charge  of  the  Court,  his  refusal  was  tortious 
and  a  conversion.  But  we  think  the  evidence,  that  Baggs 
had  the  receipt,  is  not  at  all  conclusive.  There  were  two  re- 
ceipts—one given  by  the  planter  to  Hull,  and  one  given  by 
Baggs  to  Hull ;  and  we  think  the  inference  is  strong  that 
Cook  refers  to  the  planter's  receipt,  which  was  produced  on 
the  trial. 

Especially  does  it  fail  to  appear  that  Hull  ever  indorsed 
JBaggs'  receipt  to  anybody.     This  was  a  dine  qua  non,  in  the 


ATLANTA,  JANUARY  TERM,  1871.         175 

Reid  vs.  Reid. 

plaintiff's  case.  It  is  admitted  that,  by  its  terms,  it  was  to 
Hull  or  his  order.  Could  Bag^s  safely  deliver  without  this 
order?  Even  if  the  receipt  had  been  present,  could  the  plain- 
tiff get  along  without  proof,  on  the  trial,  that  the  indorse- 
ment was  genuine  ? 

We  think  the  Court  was  right  in  his  charge.  It  was  a 
question  of  good  faith  on  the  part  of  Baggs,  and  the  jury 
have  found  in  his  favor.  As  to  the  seizure  of  the  cotton  by 
the  military,  it  would  be  very  hard  to  hold  the  warehouse- 
man liable.  He  did  his  best,  acted  with  extraordinary  dili- 
gence. Upon  the  whole,  we  think  it  only  fair  that  the  con- 
test between  the  United  States  and  these  parties,  over  this 
cotton,  ought  not  to  be  cast  on  Baggs. 
Judgment  affirmed. 


Alexander  R.  Reid,  plaintiff  in  error,  vs.  Florence 

Reid,  defendant  in  error. 

Eridence  attacb^.d  to  a  bill  of  exceptions,  as  part  of  it,  must  be  ideDti- 
fied  by  tbe  Judge  below,  or  the  cause  will  be  dismissed  here.     (R.) 

The  bill  of  exceptions  recited  that  B.  O.  Keaton's  will 
was  read  in  evidence,  stated  the  date  of  its  execution,  and 
added,  ^'A  copy  of  which  will  is  hereto  attached  and  made  a 
part  of  this  bill  of  exceptions."  And  a  copy  of  a  will  pur- 
porting to  have  been  executed  on  that  day  by  said  Keaton, 
was  attached  to  the  bill  of  exceptions,  and  was  followed  by 
the  usual  certificate  of  the  Judge;  but  it  had  on  it  no  mark 
of  identification  by  the  Judge.  Because  it  was  not  identified 
by  the  Judge,  the  Court,  upon  motion  of  defendant's  coun- 
sel, dismissed  the  cause. 

H.  MoBGAN,  for  plaintiff  in  error* 
WsiaHT  &  Warren,  for  defendant. 
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N.   P.   Brinson,  executor,   et  al.j  plaintiffs   in  error,  t«. 
George  Waters  et  uxy  defendants  in  error. 

Brinson  died  pending  this  bill  of  exceptions.  The  tem- 
porary administrator  of  Brinsou's  testator  was  made  a  party 
here. 

The  parties  agreed  that  the  judgment  should  be  affirmed 
if  an  agreed  part  of  the  judgment  was  written  off.  -And 
this  Court,  without  looking  into  the  record,  affirmed  the 
Court  below,  upon  the  terms  agreed  upon. 

Wright  &  Warren,  for  plaintiffs  in  error. 

Strozier  &  Smith,  for  defendants. 


A.  J.  Bridwell,  plaintiff  in  error,  vs.  Robert  McNaib, 

defendant  in  error. 

1.  It  is  not  error  to  refuse  an  injunction  if  the  defendant  is  solvent  and 
has  sworn  off  the  equity  in  the  bill.     (R.) 

2.  Unless  the  Chancellor  has  abused  his  discretion  in  refusing  an  in- 
junction, this  Court  will  not  interfere.     (R.) 

All  of  this  cause  necessary,  appears  in  the  opinion  de- 
livered from  the  bench,  as  follows  : 

LocHRANE,  Chief  Justice. 

The  Judge  below  refused  an  injunction,  on  the  following 
statement  of  facts:  Bridwell  bought  from  McNair  a  tract 
of  land  in  Richmond  county,  in  1866,  taking  bond  for  titles, 
and  giving  his  two  notes  for  $2,000  00  each,  in  payment 
A  partial  payment  was  made  upon  the  purchase,  and  subse- 
quently, Bridwell,  alleging  his  inability  to  comply,  an  ar- 
bitration was  had,  and  the  referees  rescinded  the  contract  of 
purchase,  setting  off  the  amount  paid  against  the  rent,  and 
in  1870,  Bridwell,  having  failed  to  comply  with  the  judg- 
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meot  of  arbitration,  McNair  filed  his  bill  in  equity  for  spec- 
ific performance,  etc.     No  answer  was  made,  and  the  com- 
plainaDt  took  the  usual  order  2>ro  confesso,  and  a  verdict  was 
rendered  by  the  jury,  decreeing  the  land  to  be  given  up,  etc. 
The  usual  writ  of  possession  issued,  and  was  in  the  hands  of 
the  sheriff  when  Bridwell  filed  his  present  bill^  alleging  that 
he  had  been  prevented  from  making  his  defense  in  the  orig- 
inal case,  by  the  fraud,  deceit  and  artifice  of  McNair,  and 
that  he  had  placed  improvements  upon  the  land,  which  were 
Dot  the  subject  matter  of  adjustment  by   the  arbitrator. 
There  was  no  allegation  of  McNair  being  insolvent,  and 
McXair's  answer  to  the  bill  denied  the  allegations,  and  sev- 
eral affidavits  were  appended  to  the  bill  and  answer,  in  sup- 
port, respectively,  of  each,  and   by  which  it  appeared  that 
the  present  complainant  sought  to  show  an  attempt  at  settle- 
ment, promises  to  meet  for  the  purpose,  etc.,  and  compromise 
or  arrange  the  matter  out  of  Court,  and  denial  of  the  facts 
stated,  etc.     Held,  Under  the  facts  in  this  case,  it  was  not 
error  iu  the  Court  beldV  to  refuse  an  injunction.     The  orig- 
inal jurisdiction  to  grant  or  refuse  injunctions  is  vested,  by 
law,  in  the  Court  below,  and  it  is  only  in  cases  where  the 
&eta  show,  in  the  opinion  of  this  Court,  an  abuse  of  the  dis- 
cretion, that  such  judgment  of  the  Court  will  be  set  aside. 
The  legal  discretion  is  properly  vested  in  the  Court  having 
original  jurisdiction,  and  this  Court  will  recognize  the  exer- 
cise of  that  legal  discretion  with  no  suspicious  criticisms ; 
but  only  in  cases  where  an  error  in  law  has  been  committed 
by  the  Judge  granting  or  refusing  injunctions,  will  we  in- 
terfere. 
Judgment  affirmed. 

A.  R.  and  H.  G.  Wright,  for  plaintiff  in  error. 
WiixiAM  A.  Walton,  for  defendant. 
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James  Hales  et  oZ.,  plaintiffs  iu  error,  V8.  Mart  Worthy 

et  al.y  defendants  in  error. 

Pending  this  cause,  the  parties  agreed  upon  a  compromise. 
To  carry  it  out,  it  was  necessary  to  have  the  cause  remanded 
that  an  agreed  verdict  might  be  taken.  By  consent,  this 
Court,  without  looking  into  the  record,  reversed  the  judg« 
ment  below  to  carry  out  said  compromise. 

McCuTCHiN  &  Shumate,  for  plaintiffs  in  error. 

D.  A.  Walker  ;  J.  A.  Glenn,  for  defendants. 


J.  M.  li.  Carlton,  plaintiff  in  error,  vs.  Annie  E.  Carl- 
ton, defendant  in  error. 

Alimony.  Practice  in  Supreme  Court.  From  Fulton 
county.     October  Term,  1870. 

Mrs.  Carlton  sued  her  husband  for  divorce.  Pending  the 
action^  an  order  for  temporary  alimony  was  passed  in  her  be- 
half. Carlton  exeepted,  and  brought  the  case  here.  It  was 
dismissed  because  it  was  prematurely  here. 

Gartrell  &  Stephens  ;  Thrasher  &  Thrasher,  for 
plaintiff  in  error. 

Mynatt  &  Dell,  for  defendant. 
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MoBRis  KoHK,  plaintiflf  in  error,  vs.  Green  B.  Lovett, 

defendant  in  error. 

Thii  Coart  will  not  hear  evidence  to  show  that  the  date  of  the  Judge's 
eeriificate  to  a  bill  of  exceptions  is  wrong.     (R.) 

As  appeared  by  the  dates,  this  bill  of  exceptions  was  cer- 
tified on  the  24th  of  A.ugust,  1870,  and  service  was  acknowl- 
edged on  the  9th  of  September,  1870.  Defendant's  counsel 
moved  to  dismiss  it,  beoause  the  service  was  more  than  ten 
days  after  the  Judge  certified  it. 

Plaintiff's  counsel  said  these  dates  were  incorrect,  and  pro- 
posed to  show  by  evidence  that  they  were,  and  that  the  ser- 
vice was  made  within  ten  days  from  what  should  be  the  date 
of  the  certificate.  The  Court  would  not  hear  the  evidence 
and  dismissed  the  case. 

DuNLAP  Scott,  for  plaintiff  in  error. 

Undebwood  &  RowELL,  for  defendant. 


Morris  Kohn,  plaintiff  in  error,  vs.  Green  B.  Lovett, 

defendant  in  error. 

If  a  meritorious  bill  of  exceptions  be  dismissed  here  because  of  a  mis- 
take made  by  the  certifying  Judge  and  without  the  fault  of  counsel, 
equity  will  restrain  the  enforcement  of  the  judgment  thus  affirmed 
till  the  matters  set  up  in  the  dismissed  bill  of  exceptions  can  be 
heard.     (R.) 

Mistake.  Res  adjudicata.  Before  Judge  Harvey.  Floyd 
county.    July,  1871. 

After  Kohn's  bill  of  exceptions  was  dismissed,  for  the 
reasons  stated  in  the  last  case,  ante,  the  remittitur  from  this 
Court  affirming  the  judgment,  was  made  the  judgment  of 
the  Court  below,  a  fi.  fa.  was  issued  and  was  proceeding 
•gainst  Scott.    Kohn  filed  his  bill  averring  the  facts  to  show 
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that  there  was  merit  in  his  cause;  that  the  date  of  the  cer- 
tificate was  not  when  the  Judge  did  sign  it;  that  he  failed 
to  date  it  correctly  by  mistake  or  oversight^  and  that  this 
was  unknown  to  his  counsel  till  too  late  to  have  it  corrected| 
under  the  rules  of  this  Court;  and  he  stated  facts  going  to 
show  that  his  counsel  was  free  from  laches,  to-wit :  that  he 
wrote  and  dated  the  certificate,  supposing  the  Judge  would 
sign  it  that  day;  that  the  Judge  went  away  without  doing 
so,  but  subsequently  signeil  it,  without  changing  the  date, 
and  handed  it  to  counsel,  who  did  not  look  at  it,  (being  in 
haste),  but,  supposing  it  was  right,  filed  it  in  office,  with  the 
acknowledgement  of  service  upon  it,  and  subsequently  was 
prevented  from  suing  it  because  Lovett's  counsel  took  the 
copy  from  the  Clerk's  office  and  the  original  was  in  this 
Court,  etc. 

Lovctt  answered  the  bill,  stating  facts  tending  to  show 
that  there  was  no  merit  in  the  cause,  and  that  the  failure  to 
get  the  certificate  properly  date<l  at  the  time,  or  subsequently 
corrected  in  time,  was  owing  to  the  laches  of  Kohn's  couusel| 
and  resisteil  the  injunction  because  of  these  matters,  and  be- 
cause the  cause  was  res  adjudicata. 

The  Court  refused  to  continue  the  injunction,  and  that  is 
assigned  as  error. 

DuNLAP  SooTT,  for  plaintiff  in  error. 

UxDERWOOD  &  RowELL,  for  defendants. 

LocHRANE,  Chief  Justice. 

A  bill  of  exceptions  in  this  case  was  dis(nisse<l,  by  reason 
of  the  date  in  the  Judge's  certificate.  The  complainant  in 
this  bill,  who  was  plaintiff  in  error,  filed  his  bill  to  enjoia 
the  collection  of  the  judgment,  and  for  a  new  trial,  and  al- 
legeil  the  mistake  of  the  Judge  presiding  at  the  trial,  in  the 
date  of  the  certificate  to  the  bill  of  exceptions,  which  had 
been  dismisseil  on  this  ground  only,  that  there  was  no  neg- 
ligence on  the  part  of  counsel,  etc.,  and  presented  a  merito- 
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rioDs  case  for  the  consideration  of  tiie  Court.  The  presiding 
Judge  then  grante<I  a  temporary  injunction^  but  upon  the 
hearing,  dissolved  it,  and  this  is  the  error  we  are  called  upon 
to  review. 

We  are  of  opinion  the  Court  erred  in  not  retaining  the  in- 
junction.    Courts  of  equity  are  open  to  grant  relief  in  cases 
of  great  injustice  and  wrong,  arising  from  mistake  without 
negligence  and  fault  upon  the  part  of  counsel  or  parties. 
The  dismissal  of  the  case  was  owing  to  the  misdate  of  the 
Judge  in  his  certificate.     It  was  the  duty  of  the  Judge  to 
have  put  the  correct  date.     The  fault  was  not  one  for  which 
the  law  should  punish  parties,  and  for  which,  under  the  rules, 
the  case  was  dismissed.     It  was  not  beyond  the  reach  of  a 
Coart  of  equity  to  interpose  and  take  jurisdiction  of  the  par- 
ties and  subject  matter,  and  if  it  appeared  there  was  merit 
10  the  case,  and  injustice  would  result  from  the  act  or  mistake 
of  the  Judge  in  the  premises,  it  was  the  duty  of  a  Court  of 
equity  to  enjoin  the  collection  of  the  judgment,  and  stay  pro- 
ceedings until  a  fair  and  full  hearing  upon  the  merits  had 
been  bad. 

Judgment  reversed. 


George  Bliss  &  Company  et  al.,  plaintiffs  in  error,  vs. 
Annie  E.  Rawson,  administratrix,  defendant  in  error. 

Where  several  citizens  and  residents  of  the  State  of  New  York,  with  a 
citizen  and  resident  of  Georgia,  filed  a  bill  in  equity,  in  one  of  the 
Coarts  of  this- State,  against  a  citizen  of  Georgia,  who  was  an  admin- 
istratrix of  an  intestate's  estate,  charging  a  mal-administration,  and 
praying  the  Court  to  direct  the  administration  and  cause  the  assets  to 
be  paid  oat  in  their  order,  according  to  the  claims  against  them  ;  and 
an  order  was  taken  on  the  motion  of  the  complainants,  making  all  the 
creditors  parties  plaintiff  to  the  bill,  and  directing  them  to  bring  in 
their  claims,  and  the  administratrix  answered  the  bill,  setting  up, 
among  other  things,  that  the  estate  was  insolvent,  the  claims  intricate 
and  conflicting,  and  praying  a  marshaling  of  the  assets,  and,  on  her 
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motioni  the  creditors  were  restrained  from  bringing  separate  suits,  and 
required  to  await  the  marshaling  prayed  for;  and  the  non-resident 
plaintiffs  moved,  under  the  Act  of  Congress  of  1867,  and  the  Acts  of 
which  it  is  amendatory,  to  remove  their  cause  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  Georgia : 

Heldf  1.  That  the  case  made  in  the  record  is  one  in  which  the  rights  of 
the  non-resident  plaintiffs,  in  their  controversy  with  the  defendant, 
cannot  be  adjudicated  without  the  presence  of  the  complainanta,  who 
are  resident  citizens  of  Georgia. 

2.  The  Acts  of  Congress  for  the  removal  of  causes  from  the  State  Courts 
to  the  Circuit  Courts  of  the  United  States,  do  not  provide  for  the 
removal  of  a  cause,  by  one  of  several  non-resident  plaintiffs,  who 
is  a  co-plaintiff  with  citizens  of  Georgia,  except  in  cases  where  tiie 
controversy  between  the  non-resident  plaintiffs  and  the  defendant  can 
be  settled  without  the  presence  of  plaintiffs  who  are  resident  citizens 
of  this  State.     Warner,  Judge,  dissenting. 

Removal  of  causes  to  United  States  Courts.  Before  Judge 
Clark.   Dougherty  Superior  Court.   September  Term,  1870. 

George  Bliss  &  Company,  and  other  resident  creditors  of 
Bawson,  deceased,  with  Trowbridge,  Dwight  &  Companyi 
his  non-resident  creditors,  filed  their  bill  against  Mrs.  Aonie 
£.  Rawson,  as  administratrix  of  her  deceased  husband,  charge 
ing  that  she  had  had  set  apart  to  her,  as  her  year's  support,  an 
excessive  sum,  and  was  doing  other  specified  things,  contrary 
to  her  duty,  as  administratrix,  and  detrimental  to  the  inter- 
ests of  said  creditors.  And  they  prayed  that  all  the  creditors 
should  become  complainants  in  said  bill,  and  have  the  assets 
marshaled,  etc.  The  Court  ordered  all  the  creditors  to  come 
in  and  present  their  claims  and  have  them  adjusted  accord- 
ing to  equity. 

Mrs.  Rawson  filed  her  answer,  and  in  it  set  up  a  cross-bill 
against  all  the  creditors,  charging  that  she  was  entitled  to  said 
year's  support,  to  dower,  and  to  an  homestead.  She  showed 
that  said  estate  was  insolvent,  that  the  claims  against  it  were 
conflicting  and  intricate,  and  also  prayed  for  a  marshaling  of 
said  assets.  She  also  prayed  that  all  the  creditors  be  enjoined 
from  suing  on  their  claims  and  be  required  to  await  the  said 
marshaling  of  the  assets.     This  injunction  was  granted. 
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Then  came  Trowbridge,  Dwight  &  Company,  and,  comply- 
ing with  the  requisitions  of  the  Acts  of  Congress,  moved  to 
remove  the  cause,  as  to  themselves,  into  the  United  States 
Circuit  Court.  The  Court  refused  to  remove  it,  and  that  is 
assigned  as  error. 

HiNBS  &  HoBBS ;  Vason  &  Davis,  for  plaintiffs  in  error. 

Wright  &  Warren,  for  defendant. 

McCay,  Judge. 

1.  If  this  case  can  be  removed  to  the  Circuit  Court  of  the 
United  States,  it  must  be  by  the  Act  of  Congress  of  1867: 
Brightly's  Digest.  The  Act  of  1789  and  the  Act  of  1866 
apply,  in  terms,  only  to  defendants:  Brightly's  Digest.  Un- 
der the  Act  of  1789,  the  Courts  uniformly  held  that  one  of 
several  defendants  could  not  remove  the  suit.  If  there  were 
more  than  one  real  defendant,  and  all  were  non-residents  of 
the  State,  then  all  must  join  in  the  motion.  If  there  was 
one  of  the  defendants  resident  of  the  State  in  the  Courts  of 
which  the  suit  was  pending,  the  case  was  not  removable  at 
all,  since  the  resident  defendant  could  not  remove  his  suit, 
and  the  Act  directed  the  State  Court  to  proceed  no  further 
with  the  suit. 

By  the  Act  of  1866,  it  was  enacted  that  one  of  several  de- 
fendants might  move  his  suit,  provided  the  Federal  Court 
could  adjudge  the  controversy  between  him  and  the  plaintiff 
without  the  presence  of  the  other  defendants.  And  the  Act 
expressly  provided  that  the  State  Court  should  not,  by  the 
effect  of  the  removal,  be  stopped  from  proceeding  against  the 
other  defendants :  Act  of  1866,  Brightiy's  Digest.  And  this 
redriction  of  the  right  of  one  of  several  defendants  to  re- 
move was  not  because  of  the  policy  of  the  matter,  but  be- 
cause it  would  have  been  unconstitutional  to  carry  before  the 
United  States  Courts  an  ordinary  controversy  between  citi- 
IBDS  of  the  same  State :  Constitution  United  States,  Article 

m. 

As  to  plaint^s,  there  is  no  express  authority  for  one  of 
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several  plaintifis,  who  is  joined  as  plaintiff  with  other  plain- 
tiffs resident  citizens  of  the  State  in  which  the  suit  ia 
brought,  to  move  his  case  at  all.  The  Act  of  1867  says 
any  plaintiff  or  any  defendant.  The  Act  of  1789  had  said  a 
defendant,  and  the  Courts  had  held  that  this  meant,  not  one 
of  several  defendants,  but  the  party — the  whole  defendant. 

It  is  hard  to  see  why  the  words  should  receive  one  con- 
struction in  the  Act  of  1789  and  another  in  the  Act  of  1867. 
The  constitutional  inabilitv  of  the  United  States  Courts  to 
determine  a  controversy  between  citizens  of  the  same  State, 
is  just  as  clear  in  tlie  case  of  plaintiffs  as  defendants;  and 
the  Act  of  1867  contains  the  same  prohibition  against  the 
State  Court  going  on  with  the  suit  as  was  in  the  Act  of 
1789,  a  prohibition,  which  was  not  in  the  Act  of  1866,  since 
the  latter  Act  providing  for  the  case  of  one  of  several  de- 
fendants, has  directly  the  contrary  provision. 

2.  But  admitting  that  it  was  the  object  of  the  Act  of  1867 
to  permit  one  plaintiff  to  remove  his  suit,  when  there  were  co- 
plaintiffs,  citizens  of  the  State  in  which  the  suit  is  pending, 
it  is  very  clear  to  me,  that  his  right  must  be  restrained  by 
the  qualification  that  his  controversy  with  the  plaintiff  must 
be  of  such  a  character  as  that  it  can  be  determined  without 
the  presence  of  his  co-plaintiffs  who  are  citizens  of  Georgia. 
And  this,  for  the  obvious  reason  that  the  Courts  of  the 
United  States  have  no  jurisdiction,  except  in  special  cases,  of 
controversies  between  citizens  of  the  same  State. 

The  only  real  question,  therefore,  in  this  case  is,  whether 
the  dispute,  as  it  is  made  by  the  record  in  this  case,  between 
Trowbridge,  Dwight  &  Company  and  Mrs.  Rawson,  can  be 
settled  without  the  presence  of  the  co-plaintiffs,  who  are  citi- 
zens of  this  State.  Trowbridge,  Dwight  &  Company  did  not 
so  think  when  they  filed  their  bill ;  since,  they  made  three 
Greorgia  citizens  co-plaintiffs  with  themselves.  The  contro- 
versy necessarily  involves  the  question — What  are  the  rights 
of  Tift,  Cruger  and  others  against  Mrs.  Rawson  ?  It  involves 
the  marshaling  of  the  assets  of  the  estate,  and  the  settlement 
of  the  disputes  of  the  various  creditors  with  each  other,  and 
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with  Mrs.  Rawson,  as  administratrix  and  as  an  individual. 
It  is,  in  fact,  impossible  tQ  grant  the  prayer  of  this  bill,  with- 
out deciding  the prefereTices  between  Crnger  and  Tift,  and  the 
vaMty  of  their  claims  against  the  estate  of  Bawson.    We  do 
not  well  see,  either,  how  the  Circuit  Court  of  the  United 
States  can  decide  upon  the  validity  of  the  award  of  the  com- 
missioners, nor  how  it  can  direct  the  administration.     These 
parties  have  sought  our  forum,  tliey  have  joined  with  citizens 
ofthisStateinasuit,  they  have  forced,  by  their  motion,  vari- 
ous other  citizens  of  Georgia  to  come  into  the  controversy  as 
co-plaintiffs  with  themselves,  and  we  think  it  accords  neither 
with  the  letter  nor  spirit  of  the  Acts  of  Congress,  to  permit 
them  to  withdraw  their  suit  into  another  jurisdiction,  leaving 
behind  them  those  whom  they  have  themselves  put  into  liti- 
gation with  each  other  and  Mrs.  Rawson. 
Judgment  affirmed. 

LocHBANE,  C.  J.|  concurred,  but  furnished  no  opinion. 

Warkeb,  Judge,  dissenting. 

Trowbridge,  Dwight  &  Company,  with  other  creditors  re- 
siding in  this  State,  filed  a  bill  against  the  administratrix  of 
C.  W.  Rawson,  deceased,  to  marshal  the  assets  of  that  estate, 
Trowbridge,  Dwight  &  Company  claiming  to  be  mortgage 
creditors  of  the  intestate.  Mrs.  Rawson,  the  administratrix, 
filed  her  answer  in  tlie  nature  of  a  cross-bill,  claiming  dower, 
one  year's  support  for  herself,  and  a  homestead  for  her  chil- 
dren, out  of  the  intestate's  estate,  and  obtained  an  injunction 
against  the  complainants  in  the  original  bill.  Trowbridge, 
Dwight  &  Company  filed  their  petition,  as  non-resident  cred- 
toTs,  to  remove  the  suit  from  the  State  Court  to  the  Circuit 
Court  of  the  United  States,  under  the  provisions  of  the  Acts 
of  Congress,  of  1866  and  1867.  In  my  judgment,  the  Court 
below  should  have  granted  the  order  for  the  removal  of  the 
salt,  as  was  held  by  this  Court  in.  Stewart  &  Outts  vs.  Mot" 
dsocA^  40th  Georgia  Reports,  1. 
Vol.  xLiii— 12. 
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Present— 0.  A.  LOCHRANE,  Chief  Justice. 

H.  K.  McCAY,         IjijoGEs 
HIRAM  WARNER,  /  J^^^oes. 


The  Georgia  Company,  plaintiff  in  error,  vs.  E.  J.  Cas- 

TLEBERRY,  defendant  in  error. 

A  corporationi  though  of  the  same  name  with  a  partnership,  doing  busi 
ness,  bj  the  same  agent,  before  the  date  of  the  charter,  is  not  the  same 
person,  and  to  make  it  liable  for  a  debt  due  from  the  partnership,  a 
parol  promise  by  the  president,  without  a  new  consideration,  is  not 
Bafficient  There  must  be  a  writing,  signed  by  the  party  to  be  charged, 
or  by  its  agent  expressly  authorized,  or  it  must  be  shown  that  the  in- 
corporation has  received  the  consideration. 

Corporations.  Statute  of  Frauds.  Before  Judge  Knight. 
Lumpkin  Superior  Court.    April  Term,  1871. 

In  March,  1866,  Castleberry  conveyed  his  land  to  one 
Pride,  but  remained  in  possession  and  planted  part  of  the 
land.  Pride  was  agent  for  .the  Georgia  Company,  and  had 
the  headquarters  of  the  company  in  Castleberry 's  residence. 
The  bands,  teams  and  Wagons  of  the  company  destroyed  the 
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feuces  and  crops,  aud  Castleberry  called  on  Pride  for  pay- 
ment. He  promised  to  pay  when  in  funds,  but  did  not 
Subsequently,  this  company  was  iiKX)rporated,  under  the  same 
name,  and  Pride  was  made  president  of  tlie  corporation,  and 
again  promised  to  pay  the  demand.  Upon  his  failing  to  do 
so,  Castleberry  sued  the  corporation.  The  evidence  for  plain* 
tiff  was  as  aforesaid.  Pride  testified  that  he  made  no  such 
promises,  and  that  Castleberry  had  no  right  to  occupy  said 
land,  and,  so  far  as  he  knew,  had  no  crop  destroyed. 

The  Justice  dismissed  the  case,  putting  his  judgment  upon 
the  ground  that  the  corporation  was  not  liable,  under  plain- 
tiff's showing.  Castleberry  sued  out  a  certiorari,  and  the 
judgment  of  the  Justice  was  reversed  and  a  new  trial  was 
ordered.     This  reversal  and  order  are  assigned  as  error. 

George  D.  Rice  and  R  N.  Quillian,  for  plaintiff  in  er- 
ror. Said  corporation  not  liable  for  debts  of  company,  crea- 
ted before  Act  of  incorporation :  1  Pick,  215 ;  27  Conn.,  170; 
Ang.  &  A.  on  Cor.,  sec.  256;  17  Ga.  R.,  546;  4th,  678. 
Subsequent  promise  needs  be  in  writing:  R.  Code,  sec.  1940; 
Ang.  &  A.  on  Corp.,  233 ;  13  Met.,  543.  Pride  could  not 
bind  corporation,  if  president,  without  express  authority :  1 
Pick  R.,  215.  Xo  proof  of  his  being  agent:  40  Ga.  R., 
363. 

John  A.  Wimpey,  for  defendant,  said,  the  company  hav- 
ing benefit  of  the  wrong,  it  was  presumeil  the  corporation 
adopted  its  promise  to  pay :  7  Cranch,  307. 

McCay,  Judge. 

For  all  essential  purposes,  the  ^Greorgia  Company,'' doing 
business  at  the  time  this  contract  was  made,  and  the  corpo- 
ration subsequently  chartered  and  now  sued,  are  separate 
and  distinct.  The  former  was  a  mere  partnership,  the  mem- 
bers of  which  were  each  bound  for  the  debt ;  the  latter  is  a 
person — a  nonentity — which  gets  its  existence  and  responsi- 
bilities from  the  charter.    Though  the  members  of  the  part- 
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oership  and  the  members  of  the  corporation  be  the  same,  yet 
the  rights  of  the  one  and  the  other  are  different. 

To  make  the  eompanj  liable  for  the  debt  of  the  partner- 
ship, the  same  formalities  are  required  as  to  make  any  indi- 
vidual liable  for  the  debt  of  anjother.     Such  a  contract  must 
be  in  writing,  signed  by  the  party  to  be  charged.     There  is 
no  pretence  of  such  a  written  undertaking,  even  if  it  were  in 
the  power  of  the  president  to  so  do.     The  assumption  of  a 
debt  due  by  the  old  partnership,  with  no  new  consideration, 
is  ontside  of  the  scope  of  the  charter,  and  therefore  outside  of 
the  scope  of  the  president's  duties,  as  they  are  derived  from 
the  nature  of  his  office,  and  even  a  written  contract  promis- 
ing to  pay  this  debt  would  be  of  doubtful  validity,  unless 
there  was  special  authority  from  tlie  company. 

We  are  aware  that  there  are  instances  in  which  a  corpora- 
tion has  been  held  liable  for  debts  contracted  before  the  date 
of  the  charter,  but  it  will,  we  think,  be  found  that  these  are 
all  cases  where  the  debt  was  contracted  in  the  course  of  the 
organization,  as  debts  forming  part  of  tlie  expenses  or  for 
the  payment  of  the  costs  arising  in  (irocuring  the  charter,  or 
where  the  company  has,  in  fact,  received  the  consideration. 

There  is  nothing  here  exeept  the  single  fact  that  the  part- 
nership was  of  tlie  sam«  name  as  the  aflerwards  chartered 
company,  and  had  the  same  agent  and  was  engaged  in  the 
6ame  business.  It  does  not  even  appear  that  the  one  is  the 
euoeeseor  of  the  other,  except  in  name. 

Upon  the  whole,  we  think  the  Justice  of  the  Peace  was 
right,  and  that,  under  the  facts  as  set  forth  in  the  answer^ 
the  chartered  company  was  not  liable  for  this  debt 

Judgment  reversed. 
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Lester  &  Lester,  plaintiffs  in  error,  vs.  John  M.  Fowler 

et  al.,  defendants  in  error. 

A  suit  was  brought  in  a  Justice's  Court  on  a  note  for  $20  00,  made  by 
the  defendants,  payable  to  the  plaintiffs;  and  on  the  trial  the  Justice 
allowed  the  defendants  to  prove  that  the  conditions  of  the  contract 
were,  'Uhat  the  plaintiffs  were  to  clear  the  defendants  of  the  charge 
for  which  they  were  indicted,  or  they  were  to  have  nothing ;''  which 
evidence  was  objected  to  by  the  plaintiffs,  on  the  ground  that  it  con- 
tradicted the  note,  which  was  the  best  evidence  of  the  contract  be- 
tween the  parties.  The  case  having  been  carried  up  to  the  Superior 
Court  by  writ  of  certiorari,  the  Court  affirmed  the  ruling  of  the  Jus- 
tice and  dismissed  the  same  : 

Heldj  That  the  admission  of  the  parol  evidence  by  the  Justice  to  contra- 
dict the  note  and  prove  conditions  not  expressed  therein,  was  error ; 
and  that  the  Court  below  erred  in  not  sustaining  the  plaintiffs*  certiorari 
and  ordering  a  new  trial  in  the  Justice's  Court. 

Parol  evidence  to  vary  writing.  Before  Judge  Knight. 
Forsyth  Superior  Court.     April,  1871. 

Fowler  and  one  Dunaway,  in  1857,  gave  to  Lester  &  Les- 
ter their  promissory  note  for  $20  00,  due  one  day  after  date. 
When  sued  upon  it,  they  pleaded  the  Scaling  Ordinance, 
and  that  the  consideration  had  failed.  On  the  trial,  the 
makers  and  a  person  who  was  present  when  the  contract  was 
made,  testified  that  the  note  was  given  to  get  Lester  &  Lester 
to  defend  the  makers  for  riot,  and  that  they  told  defendants 
that  if  they  proved  what  they  said  they  could,  they  should 
be  cleared  or  not  have  to  pay  the  note;  that  they  did  prove 
what  they  said  they  could,  but  were  convicted.  All  this 
evidence  was  objected  to,  upon  the  ground  that  it  varied  the 
note;  but  the  Justice  overruled  the  objection.  The  Justice 
gave  judgment  against  the  plaintiffs.  They  sued  out  a  eer- 
tiorariy  averring  that  the  Justice  erred  in  admitting  said  evi- 
dence. The  judgment  of  the  Justice  was  sustained,  and  that 
is  assigned  as  error. 

H.  P.  Bell,  for  plaintiffs  in  error.  As  to  parol  evidence 
to  vary  writing,  cited  Revised  Code,  section  3747;  IstKelly^ 
18;  4th  Georgia  Reports,  106;  5th,  373;  26th,  241. 
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E.  L.  PATTEfiSON,  for  defendant,  cited  Revised  Code^  sec- 
tion 2715;  28th  Georgia  Reports^  165. 

Warneb,  Judge. 

It  was  error  in  the  Court  in  not  sustaining  the  plaintiffs' 
eerHorari  and  ordering  a  new  trial  in  the  Justice's  Court. 
Let  the  judgment  of  the  Court  below  be  reversed. 


William  A.  Smith  et  cU,,  plaintiffs  in  error,  vs.  William 
L.  Byebs  et  al.y  defendants  in  error. 

1.  A  judgment  in  equity,  directing  the  removal  of  trastees  for  mal-ad- 
miniatration,  and  that  they  pay  a  certain  amount  into  the  hands  of  a 
Receiver,  that  it  may  go  into  the  hands  of  a  new  trustee,  to  be  man- 
aged according  to  the  terms  of  the  trust,  is  not  such  a  debt  as  the 
plaintiffs  in  the  bill,  the  beneficaries,  are  bound  to  pay  taxes  upon. 

2.  A  judgment  of  a  Court  of  competent  jurisdiction,  is  conclusive  be- 
tween the  same  parties  as  to  all  matters  at  issue,  and  when  executors 
are  removed  from  their  trust  under  a  judgment  for  waste  and  mis- 
management, they  cannot,  under  the  lielief  Act  of  1870,  deny  that 
they  have  mismanaged  their  trust. 

Belief  Act,  1870.  Bes  ad  judicata.  Before  Judge  Knight. 
Dawson  Superior  Court.    April  Terra,  1871. 

See  the  origin  of  this  case,  a?i^€,  41st  Georgia  Reports,  437. 
The  judgment  was  that  Byei*s  et  a^.,  complainants,  recover  of 
Smith  &  Looper  ^5,500  00,  to  be  paid  to  a  Receiver,  when 
appointed,  and  that  they  be  removed  from  their  executor- 
ship. A  fi.  fa,  was  issued  accordingly  on  said  judgment, 
and  was  levied  upon  certain  lands  of  Looper.  He  and  Smith 
filed  an  affidavit  that  said  Ji.  fa.  was  proceeding  illegally, 
because  the  same  was  founded  upon  a  contract  made  or  im- 
plied before  June,  1865,  and  the  legal  taxes  chargeable  by 
law  on  said  debt  had  not  been  paid;  that  Looper  lost  'Mn 
oonseqaence  of  the  war,'^  $16,900  00,  in  the  destruction, 
loss  and  depreciation  of  property,  and  Smith  lost  $12,700  00 
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Id  the  same  way^  (shown  by  a  sciiedule  of  the  property  lost), 
which  tliey  ''pleaded  as  set-off  and  recoupment  in  damages 
against  said  plaintiffs'  execution^  because  said  set-off  and  re- 
coupment were  not  pleaded  nor  admitted  by  said  Court  in 
the  former  trial  of  said  case,  from  which  said  execution  is- 
sued;''  ''they  have  not  acted  fraudulently,  as  executors,  nor 
have  they  wilfully  or  negligently  mismanaged  the  property 
in  their  charge,  to  the  best  of  their  knowledge  and  belief/' 
Wherefore,  they  prayed  the  benefit  of  the  "Relief  laws,"  and 
a  stay  of  said  execution,  until  a  trial  could  be  had  under  said 
laws. 

The  complainants'  counsel  moved  to  dismiss  this  affidavit, 
because  it  was  insufficient  in  law  to  stop  the^,  fa.;  because 
the  original  judgment  was  conclusive  on  defendants;  because, 
by  the  record,  it  appears  that  this  cause  is  not  covered  by 
the  "Relief  laws,"  and  last,  because  they  got  the  benefit  of 
said  laws  on  the  former  trial.  The  Court  dismissed  the  ille- 
gality and  ordered  the  fi.  fa.  to  proceed.  This  is  assigned  as 
error. 

M.  L.  Smith,  J.  N.  Dorsey,  Weir  Boyd,  for  plaintifi 
in  error. 

A.  P.  Bell,  George  D.  Rice,  for  defendants  in  error. 

McCay,  Judge. 

We  are  very  clear  that  this  affidavit  was  properly  dis- 
missed.    We  do  not  discuss  the  constitutional  question  rais- 
ed.   The  case  made  in  this  record  is  not  within  the  Act  oT 
October  13th,  1870. 

1st.  This  judgment  is  a  judgment  on  a  bill  filed  to  remove 
a  trustee,  appoint  another,  and  to  tranter  to  him  the  trud 
fund.  The  plaintiffs  in  the  bill  are  not  and  have  not  been 
entitled  to  the  money.  The  legal  title  is  in  the  trustee, 
whoever  he  may  be.  Until  the  money  is  paid  over,  the 
trust  fund  is  in  the  hands  of  the  trustee,  the  defendant,  and 
it  has  been  and  is  his  duty  to  pay  the  taxes  upon  it.     The 
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presomption  of  law  is,  that  the  trustee  has,  in  the  judgment^ 
been  credited  with  the  taxed.  At  any  rate,  it  was  not  and 
is  not  DOW  the  duty  of  the  plaintiiTs  to  pay  the  tax. 

2d.  The  very  gist  of  the  bill,  upon  which  the  judgment 
was  obtained,  is  the  charge  that  the  defendant  had  misman- 
aged  and  was  wasting  the  trust  fund,  and  the  finding  of  the 
jury  was,  in  effect,  a  judgment  to  that  effect  between  the 
parties,  since  it  was  only  on  that  hypothesis  that  the  trustee 
was  removable. 

The  Act  of  1 870,  expressly  excepts  from  its  provisions 
trustees  who  have  wasted  or  mismanaged  trust  funds  in  their 
bands.  Here  is  the  judgment  of  a  Court  of  competent  juris- 
diction in  a  matter  at  issue  between  the  parties.  It  is  con- 
trary to  every  rule  and  to  every  authority,  to  permit  this 
very  issue  to  be  again  tried.  For  two  reasons,  therefore,  we 
think  the  judgment  was  right:  1.  The  affidavit,  by  deny- 
ing that  plaintifis  have  paid  the  taxes  due,  asserts  nothing 
that  brings  this  judgment  within  the  Act  of  1870,  since  it 
^ws  the  duty  of  the  defendant,  and  not  of  the  plaintiffs,  to 
P>y  the  tax.  2.  The  Act  of  1870  excepts  cases  of  trustees 
^bo  have  mismanaged  and  wasted  the  trust  fund,  and  the 
judgment  is  conclusive  that  these  trustees  have  so  done. 
They  are,  therefore,  by  the  judgment  itself,  declared  to  be 
within  the  exception  of  the  statute. 
Judgment  affirmed,  with  damages. 


Stephen  Cantrell,  plaintiff  in  error,  vs.  James  M.  Cobb, 

defendant  in  error. 

A  bill  was  filed  to  set  aside  an  award  of  arbitrators,  on  the  ground  of  a 
''l^al  accident,"  without  stating  in  what  particular  that  legal  accident 
occnrred,  and  praying  for  an  injunction  to  restrain  the  collection  of 
the  parchase-money  due  for  a  tract  of  land  sold  by  the  defendant 
to  tlie  complainant,  of  which  the  latter  was  in  possession  under  a 
murranty  deed   made  by   the  defendant,  on   the  ground   that  the 
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complainant  has  good  reason  and  does  verily  fear,  that  the  title  and 
warranty  to  at  least  a  portion  of  the  land  will  fail,  because  a  eait  hit 
been  instituted  on  the  equity  side  of  the  Court,  against  the  defendant 
and  other  parties,  in  relation  to  the  division  of  the  laud,  and  that  the 
defendant  is  a  non-resident  of  the  State.  There  was  a  demurrer  to 
the  bill  for  want  of  equity,  and  a  motion  to  dissolve  the  injunction  on 
the  filing  of  the  defendant's  answer,  both  of  which  were  overruled  by 
the  Court  below,  and  the  defendant  excepted : 

Heldy  That  the  allegations  in  complainant's  bill,  that  the  award  com- 
plained of,  which  had  been  made  the  judgment  of  the  Superior  Conrt, 
was  a  'Megal  accident,"  without  more,  was  not  sufficient,  in  law,  to  set 
aside  the  award. 

Heldf  further^  That  a  Court  of  equity  will  not  enjoin  the  vendor  of  a 
tract  of  land  from  the  collection  of  the  purchase- money  due  therefor 
by  the  vendee,  when  the  latter  is  in  possession  of  the  land,  on  the 
ground  of  a  bare  fear  of  a  failure  of  the  vendor's  title;  the  complain- 
ant  must  allege  such  facts  in  his  bill  as  will  affirmatively  show  such  a 
prior  incumbrance  or  outstanding  title  as  will  defeat  the  vendor's 
title,  uuder  which  the  vendee  holds  possession  of  the  land. 

£quity  and  Equity  Pleading.  Injunction.  Before  Judge 
Knight.     Dawson  Superior  Court.     April  Term,  1871. 

David  J.  Roe  was  guardian  of  Mary  A.  Cantrell,  and  was 
one  of  her  grand-father's  administrators.  Steplien  Cantrell 
and  others  were,  with  her,  heirs  of  her  grand-father.  In 
March,  1867,  she  filed  a  bill  against  Roe  for  an  acoount 
and  settlement  with  her,  and  prayed  that  he  should  sell  her 
grand-father's  lands  and  pay  her  her  share  of  their  proceeds. 
By  the  exhibited  returns  of  Roe,  as  such  administrator,  it 
appeared  that  84,900  00,  in  cash,  had  been  set  apart  to  her, 
and  the  land  had  been  divided  between  Stephen  A.  Cantrell 
and  the  other  adult  heirs. 

Pending  this  bill,  to-wit,  on  the  6th  of  September,  1867, 
Stephen  Cantrell  sold  his  part  of  this  land  to  James  M. 
Cobb  for  $4,750  00,  of  which  $2,500  00  was  paid  in  cash, 
and  for  the  balance  he  took  Cobb's  note,  due  the  25th  of  De- 
cember, 1869,  "to  be  paid  in  greenback  at  forty  per  cent,  dis- 
count, or  in  greenback  at  one  dollar  and  forty  cents  for  one 
dollar  in  par  money,"  and  made  him  a  warranty  deed  there- 
for.    A  few  days  thereafter,  Mary  A.  Cantrell's  said  bill  was 
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amended,  by  charging  that  the  said  division  of  the  land  of 
her  grand-father  was  fraudulent,  and  that  Stephen  was  about 
to  remove  from  this  State,  and  praying  injunction  against 
the  sale  of  said  land  by  any  of  said  adult  heirs,  and  for  ne 
exeat  against  Stephen  Cantrell.  The  Chancellor  ordered 
these  writs  to  be  issued.  The  sheriff  did  not  find  Stephen^ 
hot  saw  bis  wife  in  the  act  of  leaving  the  State,  handed  her 
the  copy-bill,  and  made  his  return  according  to  the  facts. 
Cohbmade  the  following  payments  on  said  note:  $253  00 
on  the  24th  of  April,  1869,  $173  60  on  the  llth  of  Jan- 
oary,  1870,  and  $200  00  on  the  3d  of  May,  1870. 

In  July,  1870,  Cobb  and  Stephen  CantrelFs  agent  differed 
as  to  what  was  the  balance  due  on  said  note,  and  submitted 
this  difference  to  arbitration  for  final  decision.  They  awarded 
that  there  was  due  on  the  note,  on  the  16th  of  July,  1870, 
81,310  68  and  $17  80  interest.  At  September  Term,  1870, 
of  the  Superior  Court  of  said  county,  that  award  was  made 
the  judgment  of  said  Court. 

In  October,  1870,  Cobb  filed  his  bill  in  equity  against 
Stephen  Cdntrell   and   his  agents,   i)raying  an    injunction 
^inst  the  enforcement  of  said  judgment.    This  bill  averred 
the  foregoing  facts  and  the  following:     At  the  time  of  the 
trade,  Cobb  thought  Stephen  CantrelPs  title  to  said  land  per- 
fect, but  now  he  has  " apprehension ''  that  the  title  "stands 
on  precarious  grounds"  and  "may  fail,"     Stephen  Cantrell, 
immediately  after  said  sale,  moved  to  Missouri,  and  there 
invested  his  money  in  land,  the  title  to  which  he  took  in 
some  other  person's  name;  and  he  is  insolvent,  besides  being 
out  of  the  jurisdiction  of  this  Court.     The  apprehension  is, 
that  Mary  A.  Cantrell  (now  Mrs.  Bowen)  will  recover  this 
land.    The  arbitrators  gave  an  award  against  him  for  nearly 
^200  00  more  than  was  due  on  said  note;  he  was  ignorant 
and  made  no  objection  to  the  award  being  made  the  judgment 
of  the  Court.     "The  obtainment  of  the  submission,  award 
and  judgment  is  a  legal  accident,"  and  said  "  award  and 
jadgment  are  illegal,"  because  the  amount  is  too  large;  and 


196         SOPRKME  COURT  OF  GEORGIA. 

Caatrell  vs.  Mobb. 

when  he  consented  to  said  judgment  he  did  not  know  hi 
could  file  exceptions  to  tlie  award.  When  he  bought  th< 
landy  Stephen  Cantrell  told  him  he  could  have  his  own  tim( 
to  pay  the  said  note^  and  should  never  be  sued  upon  it^  ba 
said  agent  now  presses  for  the  payment  of  said  judgment 

Judge  Knight  ordered  the  injunction  to  issue.  Cantrell'i 
counsel  demurred  to  the  bill  for  want  of  equity.  This  de 
murrer  was  overruled.  Cantrell  then  answered  the  bill.  H 
said  that  the  division  of  the  said  estate  was  pursuant  to  i 
judgdment  of  a  Court  of  competent  jurisdiction ;  that  he  tool 
possession  under  it  and  remained  in  possession  about  eighteei 
years,  and  then  sold  to  Cobb,  who  had  been  in  possessiot 
ever  since.  Cobb  was  present  when  the  award  was  made  th< 
judgment  of  the  Court,  and  it  was  done  by  his  approval,  h< 
then  having  no  objection  to  it.  Since  that,  Cobb  had  been 
trying  to  raise  the  money  to  pay  the  judgment,  and  now  i« 
only  pretending  fear  of  his  title,  to  get  time.  He  said,  as  tc 
Mary  A.  Cantrell's  bill,  that  he  was  not  served,  that  there 
could  be  no  recovery  of  the  land  for  the  reason  aforesaid 
and  if  she  did  recover,  her  guardian  was  amply  responsible 

With  these  answers,  Cantrell's  counsel  procured  affidavit 
showing^that  since  the  judgment  Cobb  had  spoken  of  it  as  i 
debt  which  he  must  pay,  and  that  he  had  said  his  title  U 
said  land  was  good.  With  these,  Cantrell's  counsel  niove^ 
to  dismiss  the  bill  and  dissolve  said  injunction,  because  tb 
same  was  improvidently  granted,  there  being  no  equity  ii 
the  bill,  or  if  there  were,  it  was  sworn  off.  The  Chanoelloi 
refused  to  dissolve  the  injunction  or  dismiss  the  bill. 

This  refusal  to  dismiss  the  bill  and  to  dissolve  said  io- 
j  unction  are  assigned  as  error. 

A.  P.  Bell,  for  plaintiff  in  error,  cited  Rev.  Code,  secft 
3071,  3074;  35  Ga.  R.,  213;  2d,  275;  37th,  585;  38th, 
312  and  135  and  144;  41st,  10. 

Weir  Boyd  ;  M.  L.  Smith,  for  defendant,  as  to  fraud, 
accident  and  mistake,  cited  Revised  Code,  sees.  3057,  3062, 
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3074;  2  Story's  Eq.  Jur.,  sec.  826;  26  Ga.  R.,  415;  and 
said  this  was  matter  of  iliscretion  for  the  Chancellor:  34  Ga. 
R.,53,  282;  35th,  216;  20th,  76;  Bacon's  Dig.,  220,  item 
37;  223,61. 

Wabneb,  Judge. 

It  was  error  in  the  Court  below  iu  overruling  the  demurrer 
to  the  complainant's  bill,  and  in  overruling  the  motion  to 
dissolve  the  injunction,  on  the  statement  of  facts  disclosed  in 
the  record. 

Let  the  judgment  of  the  Court  below  be  reversed. 


Thomas  A.  Parsons,  plaintiff  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

t  The  rale  tliat  a  conviction  cannot  be  had  on  the  uncorroborated  testi- 
nonj  of  an  accomplice  alone,  only  applies  to  cases  of  felonies.  In 
nisdemeanors,  the  complicity  of  the  witness  goes  to  his  credit,  and 
ibe  joiy  are  to  judge  of  his  credibility  from  all  the  facts  and  circum- 
itaocefl,  as  in  the  case  of  other  witnesses. 

^  What  was  said  to  a  thief  at  the  time  of  the  larceny  is  admissible 
against  his  accessory  after  the  fact,  as  part  of  the  res  gestce,^  (K.) 

I*  Under  the  whole  facts  of  this  case,  we  affirm  the  judgment  refusing 
•  Dew  trial. 

Accomplices.   Evidence.  Res  gestce.   Before  Judge  Alex- 
ander.    Laurens  Superior  Court,     April  Terra,  1871. 

Parsons  was  indicted  for  being  accessory  before  the  fact  to 
the  offense  of  stealing  certain  cotton  by  one  Jack  Wright. 
Jack  Wright  testified,  that  he  stole  a  bale  of  cotton  from  his 
employer's  place;  that  defendant  urged  him  to  do  so,  and  he 
excused  himself  by  saying  he  had  no  wagon;  that  defendant 
promised  to  send  a  wagon  for  it,  and  that,  that  night,  a  young 
man  came  with  a  wagon,  and  said  tliat  defendant  had  sent 
him  with  the  wagon,  and  Jack  put  the  cotton  on  the  wagon 
tod  carried  it  to  defendant.     He  further  testified,  that  he  had 
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an  interest  in  the  cotton  crop^  but  it  had  not  been  divided 
and  was  in  the  control  of  his  employer. 

That  the  baie  of  cotton  was  missing,  and  that  defendant 
admitted  that  he  had  obtained  one  from  Jack  Wright  at  the 
time  charged,  were  shown  by  other  evidence.  The  saying  of 
said  young  man,  italicised  above,  came  in  over  the  objection 
of  defendant's  counsel.  The  defendant  introduced  no  evi- 
dence. 

The  Court,  in  his  charge,  told  the  jury  that  "  the  Court  is 
authorized,  in  cases  of  felony,  to  advise  the  jury  not  to  con- 
vict the  defendant  upon  the  testimony  of  an  accomplice  alanef 
without  corroboration,  but  that  rule  does  not  apply  to  cases 
like  this,  of  misdemeanors;  that,  in  this  case,  it  is  their  prov- 
ince to  weigh  the  testimony  of  said  witness.  Jack  Wright, 
and  judge  of  its  credibility  and  effect,  as  well  as  the  testi- 
mony of  the  other  witnesses." 

The  jury  found  Parson's  guilty.  He  moved  for  a  new 
trial,  upon  the  grounds,  that  the  verdict  was  contrary  to  law 
and  the  evidence,  etc.,  and  that  the  Court  erred  in  admitting 
the  remarks  of  said  young  man  as  evidence,  and  in  charging 
as  he  did.  The  new  trial  was  refused,  and  that  refusal  is  as- 
signed as  error. 

RoLLiN  A.  Stanley,  John  T.  Shewmate,  Hansell  & 
Hansell,  for  plaintiff  in  error.  Accomplice  uncorrobora- 
ted: 1  Stark  on  Ev.,  478;  Roscoe's  Cr.  Ev.,  119;  Jay  on 
Accomplices,  98,  99;  1  Phil.  Ev.,  30-1-2;  Revised  Code, 
sections  3696-7;  1  Hale's  P.  of  Cro^n,  304;  6  C.  and  P., 
388;  1  Denio,  83;  I  Ch.  Cr.  L.  605;  1  Leach,  464,  478; 
2  Cow.,  133;  4  Phil.  Ev.,  1807-8-9. 

W.  B.  Bennett,  Solicitor  General,  for  the  State.  Testi- 
mony of  accomplice:  Revised  Code,  section  3702;  1  Gr. 
Ev.,  sections  380-1-2.  Admission  of  agents:  Revised  Code, 
section  3734. 
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McCay,  Judge. 

1.  We  see  no  error  in  the  charge  of  the  Oimrt  in  this  case. 
By  our  Code,  section  3702,  "the  testimony  of  one  witness  is 
sufficient  to  establish  a  fact,''  except  in  certain  specified  cases, 
one  of  which  is,  by  the  same  section,  declared  to  be  "in  any 
em  o{  felony  where  the  witness  is  an  accomplice."  We  do 
Dot  think  the  charge  of  the  Judge  is  objectionable,  in  that 
he  said,  that  in  cases  of  misdemeanor  the  accomplice  is  to  be 
judged  as  other  witnesses.  It  is  contended  that  this  was 
calcQJated  to  impress  upon  the  minds  of  the  jury  the  idea 
that  they  were  to  credit  the  accomplice,  as  though  he  stood 
before  them,  free  from  any  stain  upon  his  character.  We 
do  not  think  so.  The  Judge  said  to  the  jury,  that  the  testi- 
mony of  the  accomplice  "  was  to  be  weighed  by  them — they 
were  to  judge  of  its  credibility  and  effect."  This  was,  per- 
haps, as  far  as  the  Judge  ought  to  have  gone.  It  was  for 
the  jary  to  determine  from  all  the  facts.  That  he  was  an 
woomplice  was  one  of  the  facts.  When  the  Judge  said  this, 
the  inference  is  very  unfair,  that  the  Judge  meant  the  jury 
was  to  judge  of  the  cretlibility  of  his  testimony,  as  though  he 
were  not  an  accomplice.  Other  witnesses  are  to  be  judged 
by  all  the  facts  legally  before  the  jury,  and  so  are  accom- 
plices. 

2.  We  see  no  error  in  the  admission  of  the  statement  of  the 
wagoner;  it  was  one  link  in  the  chain  of  evidence  implica- 
ting the  prisoner,  as  the  cotton  was  traced  to  his  possession 
and  found  there.  We  think  the  statement  of  the  wagoner, 
as  to  who  sent  him,  was  part  of  the  reagestce.  So  as  to  the 
act  of  the  principal  thief.  Whatever  he  might  have  said,  it 
is  plain  that  he  knew  he  was  stealing.  The  fact,  too,  seems 
to  be.  that  it  was  Guiton's  cotton  that  was  taken. 

3.  If  the  jury  believed  the  accomplice,  it  was  plain  that 
the  defendant  knew  he  was  aiding  and  encouraging  a  thief, 
and  thej  were  fully  justified  in  their  verdict. 

Judgment  affirmed. 


^  .     i- 
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The  Atlantic  &  Gulf  Railroad  Company,  plaintiff  in 
error,  w.  Thomas  Mann,  defendant  in  error. 

Where  one  owned  land  fronting  on  a  street  in  the  city  of  Bainbridg8| 
and  the  Atlantic  &  Gulf  Railroad  submitted  to  arbitration,  under  the 
compensation  clause  of  its  charter,  the  question  of  how  much  damagei 
the  lot  owner  had  received,  if  anj,  by  the  building  of  said  road  throogfa 
the  street,  and  it  appeared  that  the  road  had  authority  from  the  State 
(before  the  Code)  to  run  from  point  to  point  in  a  general  direcUooi 
which  might  be  through  the  town,  and  authority  from  the  town  author 
ities  to  run  through  said  street ;  and  it  further  appeared  that,  in  fact, 
the  road  had  not  used  the  street  either  for  its  track  or  embankment: 

Heldf  That  the  Court  erred  in  holding  that  the  road  had  no  authority  to 
use  the  street. 

ffdd^  alsoj  That  the  Court  erred  in  holding  that  the  road  was  estopped 
by  the  subipission,  from  showing  that,  in  fact,  the  street  was  not  oc- 
cupied. 

Railroads.  Estoppel.  Municipal  corporation.  Streets. 
Before  Judge  Clark.  Decatur  Superior  Court,  May  Term, 
1870. 

Several  of  the  questions  raised  in  this  cause  were  not  pass- 
ed upon  here.  And  the  main  points  were  passed  upon,  not 
in  this  case,  but  in  the  decision  of  I'he  Sovih  Carolina  Bail- 
road  Company  et  aL,  vs.  Steinery  from  Augusta,  decided  at 
the  same  time.  The  facts  upon  which  this  opinion  is  based^ 
are  as  follows:  The  charter  of  The  Atlantic  &  Gulf  Rail- 
road Company,  granted  prior  to  the  adoption  of  the  present 
Code  of  this  State,  for  fixing  certain  damages  to  be  paid, 
authorized  a  submission  to  arbitration,  with  a  right  of  ap- 
peal to  tlie  Superior  Court.  Mann  owned  a  lot  in  Bain- 
bridge,  fronting  on  a  street,  and  claimed  that  the  company 
had  damaged  him  by  running  its  road-bed  and  track  along 
said  street,  making  a  cut  six  or  eight  feet  deep.  He  and  the 
company  submitted  the  quantum  of  damages  thereby  done  to 
him,  to  arbitration,  under  said  charter.  The  submission  re- 
cited that  the  company  had  run  its  track  in  said  street.  The 
arbitrators  made  an  award,  from  which  the  company  appeal- 
ed.    On  the  trial,  it  was  shown  that  Bainbridge  is  in  the 


ATLANTA,  JULY  TERM,  187L  201 

The  Atlantic  and  Gulf  Railroad  Company  r^.  Mann. 

ronte  between  the  terminal  points  for  said  road,  mentioned 
ID  the  charter;  that  the  city  authorities  of  Baiubridge  gave 
the  company  permission  to  run  their  track  in  and  through 
the  street  fronting  Mann's  lot,  and  that  Mann  had  no  prop- 
erty on  said  street  And  it  was  testified  by  a  witness  that, 
in  &ct,  the  company  did  not  run  its  track  in  said  street,  (as 
wassuppose<1  when  the  matter  was  submitted  to  arbitration), 
boton  a  lot  joining  the  street.  There  was  evidence  as  to 
damages,  etc.  The  Court  charged  that  the  company  was 
estopped  from  denying  that  its  track  was  in  said  street,  un- 
less they  can  show  they  made  a  mistake  in  the  submission; 
that  the  company  had  no  right,  under  its  charter,  to  occupy 
said  street  with  its  track,  and  the  city  authorities  of  Bain- 
bridge  had  no  power  to  grant  the  company  the  right  to  make 
an  excavation  six  or  eight  feet  deep  in  said  street,  and  there- 
fore the  company  is  a  trespasser  and  takes  no  advantage  by 
the  charter,  but  is  liable  as  any  other  person  for  all  damages 
icsulting  from  said  trespass  and  erection  of  a  nuisance.  The 
JQfjr  found  for  Mann,  and  the  company  brought  the  cause 
ierefor  review. 

Fleming  &  Rutherford;  L.  J.  Glenn  &  Son,  for 
plaintiff  in  error.  By  suing  for  damages,  under  the  charter, 
Mann  admitted  the  company's  right  to  the  track :  1  Redf. 
288,  336,  337,  222,  228,  247 ;  24  N.  Y.  R.,  659.  Mayor 
snd  Council  of  Bainbridge  had  right  to  grant  the  company 
the  use  of  street:  Acts  1851-2,  p.  418;  15  Barb.  R.,  232. 

SiMB  &  Crawford  ;  Clark  &  Spencer,  for  defendant. 
McCay,  Judge. 

The  charter  of  this  company  is  older  than  the  Code,  so 
that  it  cannot  be  controlled  by  section  753  of  the  Code. 
Whether  this  was  the  common  law,  seems  to  be  somewhat 
doabtful.  The  charter  of  the  company  is  a  grant  from  the 
State  to  ran  their  road,  in  a  general  direction,  from  point  to 
pcnnt     If^  in  doing  this,  it  becomes  necessary  to  use  a  pub- 

Vol.  XLxn— 13. 
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He  road,  and  the  authorities,  clothed  by  law  with  power  over 
such  roads  or  streets,  consent,  we  see  nothing  in  principle  to 
sustain  the  denial  of  the  power  of  the  company  to  use  the 
highway,  paying  to  parties,  having  legal  rights,  any  compen- 
sation they  may  be  entitled  to :  See  4  Gushing,  63. 

We  are  clearly  satisfied  that  the  Judge,  in  his  charge  to  the 
jury,  gave  too  limited  a  construction  to  the  submission.  The 
case,  as  presented,  is  not,  in  a  strict  sense,  a  submission  to 
arbitration.  It  is  a  compulsory  proceeding,  as  provided  by 
the  charter,  and  the  whole  matter  left  to  the  commissioner  is 
the  compensation,  due  for  the  seizure  of  the  property  of  a 
citizen.  It  is  the  law,  rather  than  the  submission,  which 
presents  the  issue.  True,  if  there  was  a  distinct,  intended 
admission  of  any  fact  in  the  agreement,  to  save  the  necessity 
of  proof,  made  avowedly,  the  parties  would  be  bound. 

The  proof  here  showeil,  very  conclusively,  that  no  part  of 
the  street  was  used.  It  seems  very  absurd,  with  this  proof 
before  the  Court,  to  say  that  the  verdict  is  to  be  based  on  the 
agreed  statement  that  the  street  was  used.  We  do  not  think 
the  form  of  this  submission,  or  the  words  used,  fairly  bear 
such  a  limited  construction.  The  real  matter  at  issue,  under 
it  is,  has  the  plaintiff's  property  or  rights  been  so  appropri- 
ated by  the  company  as  to  entitle  him  to  compensation?  and 
if  so,  what  compensation  ?  and  any  evidence  going  to  eluci- 
date that  issue  is  competent.  We  do  not,  in  this  case,  decide 
the  great  question  made  in  the  record,  because,  whilst  the 
Court  is  unanimous  that  this  judgment  is  error,  it  is  not  ex- 
actly agreed  upon  the  question  as  to  whether  the  owners  of 
property,  lying  on  a  street,  who  are  not  the  owners  of  the 
fee  in  the  street,  have  any  such  right  in  the  street  as  enti- 
tles them  to  compensation. 

The  question  arises,  in  a  very  direct  way,  in  another  case, 
(see  SoiUh  Carolina  Railroad  Company  vs.  Steiner^  po^t) 
pending  before  this  Court,  from  the  Augusta  Circuit,  and  in 
deciding  that  case,  we  will  decide  what  we  understand  to  be 
the  law  upon  the  point.     Judgment  reversed. 
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Nelson  Tift  et  al,,  plaintiff  in  error,  vs.  D.  P.  Hill,  ad- 
ministrator, defendant  in  error. 

This  is  a  bill  filed  by  the  administrator  of  Davis,  to  set  aside  a  sheriff's 
sale  of  a  city  lot  in  the  city  of  Albany,  on  the  ground  that  the  consid- 
eration of  the  debt  on  which  the  judgment  was  rendered,  was  a  slave 
orsIaveF.  It  does  not  appear  on  the  face  of  the  judgment,  or  the  ex- 
ecution, that  the  original  consideration  of  the  debt  on  which  the  judg- 
ment was  rendered,  was  for  slaves.  The  judgment  was  obtained  on 
the  24th  November,  1864.  The  lot  was  sold  by  the  sheriff  on  the  6th 
day  of  January,  1869,  and  purchased  by  the  defendant,  Tift,  for  the 
som  of  $250  00.  The  prayer  of  the  bill  is,  that  the  sheriff^ s  sale  be 
Bet  aside,  and  the  purchaser's  title  to  the  lot  be  declared  void.  The 
defendant  demurred  to  the  bill  for  want  of  equity,  which  was  over- 
niled  by  the  Court,  and  the  defendant  excepted : 

EiMj  That  the  sale  made  by  the  sheriff  under  a  judgment  of  a  Court  of 
competent  jurisdiction,  and  an  execution  regular  upon  its  face  at  the 
time,  and  the  same  not  being  a  void  judgment,  the  purchaser  at  the 
sheriff's  sale,  who  paid  his  money  for  the  lot,  acquired  a  valid  title 
thereto  nnder  that  sale,  as  against  the  defendant  in  that  judgment,  and 
his  legal  representatives,  and  that  the  Court  erred  in  overruling  the 
demurrer  to  the  complainant's  bill. 

Purcliaser  at  Sheriff's  sales.     Slave  debts.     Before  Judge 
Strozubb.     Dougherty  Superior  Court.    December,  1870. 

On  the  24lh  of  November,  1864,  Morgan  Kemp  obtained 

ajudgment  against  Joseph  A.  Davis  and  another,  in  Marion 

county,  for  $1,700  00  principal,  $466  08  interest  and  costs. 

On  the  2d  of  December,  1864,  aji,fa.  was  issued  thereon. 

On  the  4th  of  December,  1868,  this  j?.  fa.  was  levied  upon  a 

lot  in  Albany,  Georgia,  as  the  property  of  Joseph  A.  Davis, 

and  on  the  5th  of  January,  1869,  the  sheriff  sold  said  lot  for 

$250  00,  and  conveyed  the  same  to  the  purchaser.   In  March, 

1869,  D.  P.  Hill,  as  administrator  of  Davis,  filed  his  bill 

against  Kemp  and  Nelson  Tift,  averring  the  foregoing  and 

following  facts:     He  was  appointed   administrator  on  the 

12th  of  December,  1867,  and  therefore  said  levy  was  made 

within  twelve  months  from  his  appointment.     He  had  no 

ootioe  of  said  debt  till  a  few  days  before  the  sheriff's  sale. 

Then  be  had  notice  given  at  the  sale  that  the  levy  was  pre- 
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maturely  made,  and  that  he  would  contest  the  sale  on  that 
ground.  The  land  was  worth  $2,000  00,  but  Tift  bought  it 
for  $250  00,  and  took  title  and  possession  of  the  same.  Since 
the  sale  he  has  learned  that  the  demand,  on  which  said  judg- 
ment was  founded,  was  a  contract  for  the  sale  of  slaves.  Its 
enforcement,  tlierefore,  by  the  sheriff  was  void,  because  for- 
bidden by  the  Constitution  of  this  State.  Kemp  knew  this 
before  the  sale.  He  prayed  that  the  money  paid  for  the 
laud  by  Tift  to  Kemp,  be  restored  to  Tift;  that  Tift  be  en- 
joined from  conveying  the  land  to  others,  and  be  compelled 
to  convey  it  to  him  as  such  administrator,  and  to  give  him 
possession  thereof.     The  injunction  was  granted. 

This  bill  was  demurred  to,  upon  the  ground  that  it  con- 
tained no  equity,  especially  as  against  Tift.  The  demurrer 
was  overruled,  and  that  is  assigned  as  error. 

HiNES  &  HoBBS,  for  plaintiffs  in  error. 

Vason  &  Davis,  for  defendant. 

Warner,  Judge. 

It  was  error  in  the  Court  in  overruling  the  demurrer  to 
the  complainant's  bill,  on  the  statement  of  facts  contained  in 
the  record. 

Let  the  judgment  of  the  Court  below  be  reversed. 


Jeremiah  Walters,  plaintiff  in  error,  vs.  B.  R.  Croas- 
dale &  Company,  defendants  in  error. 

This  was  an  action  brought  by  the  plaintiff  on  a  promissory  note  for 
$244  83  against  the  defendant,  who  pleaded  in  defense  thereof,  that 
the  note  was  given  lor  a  commercial  fertilizer  known  in  the  market  as 
^' Croasdale* s  Superphosphate  of  LimC;'*  and  that  the  article  par- 
chased  was  of  no  value  as  a  fertilizer,  and  that  the  consideration  for 
which  the  note  was  given  had  failed.  There  was  evidence  on  both 
sides  as  to  the  value  of  this  fertilizer  by  those  who  had  ased  it  on  their 
land,  the  defendant  swearing  that  it  was  of  no  value  to  him.    The  jnry 
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fbond  a  Yerdict  for  the  plaintiff.  The  defendant  made  a  motion  for 
a  new  trialy  on  seyeral  grounds,  as  set  forth  in  the  record,  which  was 
orerroled  bj  the  Court,  and  the  defendant  excepted : 

Hdd,  That  the  plaintiff  warranted  the  article  sold  to  be  a  merchantable 
article,  and  reasonably  suited  to  the  use  intended,  and  that  there  is 
sufficient  evidence  in  the  record  to  sustain  the  verdict  of  the  jury  on 
that  point  in  the  case. 

There  was  no  error  in  the  Court  in  ruling  out  the  copy  letter  of  Adelburg 
k  Raymond  to  Stone,  Parmelee  &  Company,  under  the  statement  of 
facts  contained  in  the  record,  or  in  admitting  the  evidence  of  Gunn  & 
Koott  and  Zeilin,  or  in  overruling  the  motion  for  a  new  trial. 

Evidence.  New  trial  refused.  Before  Judge  Habrell. 
Dougherty  Superior  Court.     February,  1871. 

Walters  made  his  promissory  note  payable  to  B.  B.  Croas- 
dale &  Company  "for  value  received  iu  superphosphate  of 
lime."  He  was  sued  thereon  by  B.  R.  Croasdale  &  Com- 
p&oy.  He  pleaded  that  the  considemtion  of  the  note  failed 
(partially  and  totally)  in  that  the  note  was  given  for  an  arti- 
cle represented  as  Croasdale's  superphosphate  of  lime,  as  a 
genuine  superphosphate  of  lime  and  a  good  fertilizer,  whereas 
It  was  not  a  genuine  superphosphate  of  lime  and  not  a  good 
fertilizer,  but  was  wholly  useless. 

The  evidence  showed  that  Zeilin  &  Company,  of  Macon, 
Georgia,  were  the  agents  for  selling  Croasdale's  superphos- 
phate of  lime,  sold  what  they  represented  as  that  article,  and 
for  it  took  said  note;  that  the  sale  was  made  by  an  exhibi- 
tion of  a  sample  and  certificates  of  its  great  value  as  a  fertili- 
zer.    Zeilin  testified  that  he  had  tried  some  of  the  same 
shipment  and  found  it  better  than  any  other  commercial 
manore,  and  that  he  sold  it  to  various  persons,  among  whom 
were  Gunn  and  Knott.     Gunn  and  Knott  testified  that  that 
which  they  bought  of  Zeilin  &  Company  was  better  than 
other  commercial  manures.     Neither  of  these  witnesses  pre- 
tended to  know  anything  about  the  properties  of  it  nor  any- 
thing of  its-value,  except  by  what  they  had  severally  used  and 
known  others  to  use.    This  evidence  was  objecte<l  to  because 
it  was  not  shewn  that  that  used  by  these  witnesses  contained 
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the  same  proj^erties  as  that  sold  to  Walters.  Walters  testi- 
fied that  the  sample  which  was  shown  him  was  finely  pulver- 
ized and  free  from  trash ;  that  he  found  his  full  of  lumps 
and  trash;  and  fearing  it  was  not  good,  put  about  a  piut  of 
it  in  a  glass  vessel  and  kept  it,  though  he  used  the  balance, 
without  having  made  any  offer  to  return  it.  He  said  it  was 
useless  to  him ;  that  it  was  not  as  good  a  fertilizer  as  com- 
mon stable  manure.  He  handed  this  glass  vessel  full  of  it 
to  Mr.  Parmelee,  of  New  York,  with  a  request  that  be  would 
have  it  analyzed  for  him.  Parmelee  testified  that  he  took 
said  vessel  full  of  it  to  New  York  and  delivered  it  to  Addle- 
burg  &  liaymond  for  analysis.  They  testified  that  they 
handed  this  vessel,  as  received  from  Parmelee,  to  their  as- 
sistant, an  analytical  chemist,  and  from  him  got  a  report, 
which  they  sent  to  Stone,  Parmelee  &  Company,  which  they 
forwarded  to  Walters.  To  the  interrogatories  of  Addleburg 
&  Raymond  was  attached  a  copy  of  this  report.  Prom  this 
report,  Addleburg  &  Raymond  testified  that  the  sample 
shown  them  was  not  superphosphate  of  lime  and  a  very  {Kior 
fertilizer.  This  report  was  ol:9ected  to  because  it  was  but 
hearsay,  and  was  rejected. 

The  Court  charged  the  jury  that,  "sellers,  in  all  cases, 
(unless  expressly  or  from  the  nature  of  the  transaction  ex- 
cepted) warrant  the  article  sold  as  merchantable  and  reason- 
ably suited  to  the  use  intended/'  The  verdict  was  for  plain- 
tiffs for  the  amount  of  the  note.  Walters  moved  for  a  new 
trial  upon  the  grounds  that  the  Court  erred  in  rejecting  the 
copy  report  attached  to  Addleburg  &  Raymonds  answers,  in 
admitting  the  testimony  of  Zeilin,  Gunn  and  Knott,  and  be- 
cause the  verdict  was  contrary  to  the  law  and  the  charge  of 
the  Court,  and  decidedly  and  strongly  against  the  weight  of 
the  evidence.  The  new  trial  was  refused  and  that  is  assigned  . 
as  error. 

William  E.  Smith,  for  plaintiff  in  error. 
HiNES  &  HoBBS,  for  defendants. 
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Wabneb,  Judge. 


Let  the  judgment  of  the  Court  below,  overruling  the  mo- 
tion for  a  new  trial  in  this  case,  be  affirmed. 


John   F.   Cargyle,  administrator,  plaintiff  in  error,  r». 
Abner  p.  Belcher,  defendant  in  error. 

Where  a  promisAory  note  was  given,  during  the  late  war,  for  $3,500  00, 
dae  one  year  afler  date,  upon  which  $2,800  00  was  paid  at  maturity,  in 
Confederate  money,  leaving  due  $700  00,  and  the  jury,  on  suit  brought 
for  the  balance,  found  for  the  plaintiff  $38  97,  and  the  Judge  granted 
a  new  trial,  on  the  gro«nd  that  the  jury  had  not  found  according  to  the 
equities  between  the  parties,  under  the  facts  of  the  case : 

Htld^  Tb«t  this  was  no  abuse  of  the  discretion  vested  by  law  in  the 
Judge,  and  this  Court  will  not  reverse  the  judgment. 

New  trial.  Scaling  Ordinance.  Before  Judge  Harrell. 
Dougherty  Superior  Court    December,  1870. 

This  was  a  suit  to  foreclose  a  mortgage,  made  to  secure  a 
promissory  note  for  $3,600  00,  given  byCargyle^s  intestate, 
Brinson,  on  the  13th  of  December,  1862,  due  the  1st  of  Jan- 
uary, 1864,  on  which  a  credit  of  $2,800  00  had  been  made, 
on  the  8th  of  January,  1864.  The  defendant  pleaded  that 
the  note  was  to  be  paid  in  Confederate  currency,  worth  less 
than  five  cents  in  the  dollar  at  the  maturity  of  said  note, 
and  prayed  that  the  apparent  balance  might  be  scaled  by  the 
jury. 

Beside  the  note  and  mortgage,  the  only  evidence  was,  that 
they  were  given  for  the  Brinson  place,  containing  three  hun- 
dred acres  of  land,  worth,  at  the  time  of  the  trial,  and  ever 
since  1866,  $10  00  per  acre;  that,  at  the  date  of  the  matu- 
rity of  the  note.  Confederate  currency,  as  compare<l  with 
specie,  was  at  twenty-one  to  one,  and  that  currency  was  the 
sole  currency  then  circulating  here,  and  the  $2,800  00  was 
paid  in  that  currency,  and  the  defendant's  intestate  took  pos- 
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session  of  the  land,  and  had  held  it  ever  since  the  purchase, 
built  some  negro  cabins  on  it,  and  cleared  three  or  four  acres 
of  it. 

The  jury  found  for  the  plaintiff  only  $38  70.  He  moved 
for  a  new  trial,  upon  the  ground,  that  the  verdict  was  istrongly 
and  decidedly  against  the  weight  of  the  evidence,  inequitable, 
etc.  The  Court  granted  a  new  trial.  This  is  assigned  as 
error. 

Vason  &  Davis,  for  plaintiff  in  error. 

William  E.  Smith,  for  defendant. 

McCay,  Judge. 

Whilst  we  have  some  doubts  whether  this  verdict  is  such 
an  one  as  brings  it  within  the  discretion  of  the  Judge,  under 
section  3667  of  the  Code,  yet,  as  the  Judge  has  acted,  we 
will  not  overrule  his  judgment.  Without  question,  the  ver- 
dict is  very  small.  Considering  the  value  received  by  the 
defendants,  one  cannot  but  feel  that  the  jury  has  acted  has- 
tily, since  the  verdict  is  for  just  the  amount  of  the  value  of 
Confederate  money  ^t  the  maturity  of  the  note.  But  it  must 
be  remembered  that  a  year  had  intervened,  and  at  the  rapid 

race,  downward,  of  Confederate  money,  equity  would  not 
have  compelled  the  plaintiff  to  take  it  unless  promptly  paid: 
Smith  V8.  B)^an,  34th  Georgia,  53.  We  suspect  the  jury  did 
not  take  these  circumstances  fully  inlo  consideration,  and  we 
hardly  think  it  was  an  abuse  of  the  discretion  of  the  Judge 
to  grant  a  new  trial.  Necessarily,  as  the  law  gives  him  a 
discretion,  this  Court  is  bound  to  recognize  that  discretion. 
We  have  no  right  to  overrule  him,  merely  because  we  do 
not  fully  agree  with  him.  His  discretion  must  have  been 
abused  before  his  exercise  of  it  is  illegal,  and  it  is  only  of 
illegalities  that  this  Court  has  jurisdiction. 
Judgment  affirmed. 


i 
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Ex  parte  motion  by  R.  S.  Rust  et  al. 

Bast  et  al.,  filed  their  motion  in  the  Court  below  to  be  excused  as  jur^s, 
on  the  ground  that  they  were  members  of  a  fire  company,  organized 
in  1868,  and  exempted  by  the  Legislature  from  jury  duty.  In  the 
opinion  of  the  Court,  taking  into  consideration  the  Constitution  of 
186S,  Article  V.,  sec.  5208  of  the  Code,  and  the  Legislative  enactment 
October,  1869,  providing  for  the  organization  of  juries,  together  all 
preTJons  exemptions  of  parties  from  liabilities  to  jury  duty  on  account 
of  age,  profession,  or  connection  with  fire  or  other  companies,  were 
repealed,  and  under  the  present  laws  of  this  State,  all  persons  other- 
wise qualified  over  the  age  of  twenty-one  years,  irrespective  of  such 
exemptions,  either  by  special  grant  or  general  law,  and  who  are,  in 
the  opinion  of  the  board  of  commissioners,  under  the  Act  of  1860,  up- 
right and  intelligent,  are  liable  to  jury  duty  within  the  terms  of  that 
Act;  and  the  right  to  excuse  jurors  from  the  performance  of  such 
duty  is  vested  in  the  wise  discretion  of  the  Judge  in  whose  Courts 
such  persons  may  be  drawn  or  summoned  to  appear,  upon  legal 
grounds,  applicable  to  each  case. 

Bepealing  Statutes.      Jury.      Before    Judge  Stbozier. 
Dougherty  Superior  Court.      December,  1870. 

Under  the  Act  of  the  10th  of  October,  1868,  certain  mem- 
bers of  certain  fire  companies  are  exempted  from  jury  duty. 
The  commissioners,  in  selecting  persons  for  jury  duty  in 
Baker  county,  put  the  names  of  sixty  members  of  one  of 
these  companies  in  one  envelope  in  the  jury  box,  but  not  on 
the  jury  list.  Some  of  them,  being  put  upon  the  traverse 
jury,  claimed  exemption  under  said  Act.  The  Court  refused 
to  discharge  them,  holding  that  the  general  jury  Act  of  1869 
repealed  tliis  special  exemption.    This  is  complained  of  here. 

G.  J.  Wbight,  for  movants. 

No  appearance  contra, 

LoCHRANE,  Chief  Justice. 

The  question  presented  by  this  record  is  one  of  great  prac- 
tical importance,  and  has  invoked  at  our  hands  the  consider- 
ation to  which  it  is  entitled.  The  question  presented  is  the 
tiemptioD  of  parties  from  jury  duty,  by  virtue  of  their  con- 
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nection  with  a  fire  company,  in  the  city  of  Albany.  Th 
Court  below  held  that  they  were  liable;  from  which  rulin 
tllfe  case  now  comes  before  the  Ceurt  It  is  admitted  thf 
under  the  Act  of  organization,  the  members  are  active  worb 
ing  members  of  the  Throneteeska  Fire  Company,  of  the  cit 
of  Albany,  and  otherwise,  within  the  terms  of  the  statal 
passed  in  1868,  page  168.  And  the  naked  question  presente 
to  this  Court  for  it  decision  is,  whether  such  exemptioi 
granted  by  the  Legislature,  is  revoked  or  repealed  by  tb 
Act  of  1869,  relating  to  juries. 

The  Constitution  of  this  State  (13th  section,  Article  V.  • 
the  Constitution,  section  5208,  Code,)  declares  the  Genett 
Assembly  shall  provide  by  law  for  the  selection  of  uprigT 
and  intelligent  persons  to  serve  as  jurors,  etc.  The  Act 
1869,  referred  to,  was  an  Act  to  carry  into  effect  this  claca 
of  the  Constitution.  It  will  not  be  necessary  to  recite  L] 
Act,  farther  than  to  state  that  it  contains  oo  exceptions  an 
recognizes  no  exemptions  under  previous  legislativ^e  eoae 
ment,  but  prescribes  the  mode  and  regulates  the  manner  h 
which  the  jury  boxes  are  to  be  revised,  and  constitutes  i 
board  whose  duty  it  shall  be  to  select  from  the  book  of  tb< 
receiver  of  tax  returns,  upright  and  intelligent  persons  tc 
serve  as  jurors.  Under  the  provisions  of  this  Act,  all  the 
exemptions  previously  granted,  either  specially  by  Acts  o^ 
ganizing  fire  companies,  or  general  exemptions  under  the 
jury  system,  are  repealed  and  revoked;  and  the  duty  of  the 
board  of  commissioners  is  to  select  upright  and  intelligent 
persons,  irrespective  of  such  exemptions.  Taking  the  Con- 
stitution and  the  Act  of  1869  together,  we  are  satisficil  it  was 
intended  to  make  every  man  over  the  age  of  twenty-am 
years,  who  was  upright  and  intelligent,  without  regard  tc 
age  or  previous  exemption  on  account  of  office  or  l^islativ* 
license,  and  who  was  otherwise  qualified,  a  legal  and  compe 
tent  juror,  whose  duty  it  was,  when  drawn  or  summoned,  ti 
discharge  the  duties  of  juror,  in  the  couuty  iu  which  here 
sided,  within  the  terms  of  the  Act     In  the  iuauguration  o 
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thissystem,  the  Legislature  has  wisely  provided  for  the  se- 
lection of  the  upright  and  intelligent  citizens  to  discharge 
tlie  high  duties  devolved  by  law  upon  the  citizens  of  this 
State,  and  left  to  the  presiding  Judges,  in  their  wise  discre- 
tion, the  power  of  exempting  from  such  duty  parties  on  ac- 
count of  their  age  or  bodily  infirmity,  or  such  as  those  who^ 
from  their  profesRional  engagements  or  ministerial  duties^ 
they  might  deem  it  proper  to  exempt. 

The  right  of  the  Legislature  to  revoke,  at  any  time,  the 
exemption  granted  to  firemen  or  others  from  jury  duty,  was 
not  in  the  nature  of  a  contract  incapable  of  revocation  by 
subsequent  Legislatures  during  the  term  of  its  existence,  but 
^^  a  legislative  privilege  which  it  was  comj)etent  for  any 
subsequent  Legislature  to  repeal  and  annul.  And  this  prin- 
<^»plei8  recognized  by  this  Court  in  the  case  o{  Bloom,  20th 
^rgia;  and  inasmuch  as  the  Constitution  of  1868  and  the 
Act  of  1869  constitute  such  repeal  and  render  such  parties 
liable  to  jury  duty  as  the  Legislature  may  provide,  in  pur- 
**iance  of  the  Constitution,  we  think  the  Court  below  was 
^ghtand  affirm  his  judgment  in  the  premises. 

Judgment  affirmed. 


James  W.  Kemp,  sheriff,  plaintiff  in  error,  vs.  James  Wil- 
liams, defendant  in  error. 

Where,  in  a  role  against  a  sheriff  for  failing  to  raise  the  money  on  a 
fi.fa.^  founded  on  a  debt  contracted  before  the  Ist  of  June,  1865,  it 
appeared  as  a  part  of  the  proceedings  in  the  cause,  though  not  in  the 
sheriff's  answer,  that  in  September,  1870,  he  had  called  on  the  de- 
fendant for  the  money,  and  had  taken  his  word  for  the  money : 
Eddy  That  the  sheriff  could  not,  in  reply  to  the  rule,  set  up  the  subse- 
qnent  Act  of  October  13th,  1870,  requiring  an  affidavit  that  the  taxes 
were  duly  paid,  to  be  attached  to  the  ji,  fa,,  before  it  could  lawfully 
proceed. 

Role  against  Sheriff.     Belief  Act.     Before  Judge  Stro- 
21ER.     Dougherty  Superior  Court.     February,  1871. 
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On  the  25th  of  July,  1870,  ^fi.fa.  for  $137  90,  principal, 
$40  21,  interest,  up  to  the  1st  of  June,  1870,  and  costs,  was 
issued  in  favor  of  James  Williams,  against  Mercer  and  De- 
GrafTenreid,  and  was  subsequently  put  into  the  hands  of 
Kemp,  sheriff,  for  collection.  He  did  not  make  the  moneyi 
and  was,  in  February,  1871,  ruled  therefor.  He  objected  to 
the  rule  being  made  absolute,  because  the^./a.  was  founded 
upon  a  contract  made  prior  to  June,  1865,  and  plaintiff  had 
not  attached  to  the  fi,  fa.  his  affidavit  as  to  the  payment  of 
taxes,  etc.,  as  required  by  the  Relief  Act  of  the  13th  of  Oc- 
tober, 1870,  which  he  contended  was  a  condition  precedent, 
which  must  be  complied  with  before  said  Ji.  fa,  could  be  le- 
gally levied. 

The  only  evidence  of  the  age  of  the  contract,  apparent 
from  the  rule,  is  the  amount  of  interest.  But,  with  the  rec- 
ord, and  certified  as  part  of  it,  came  up  an  affidavit,  made  by 
said  defendants,  in  which  they  stated  that  the  contract  was 
made  prior  to  June,  1865 ;  that  plaintiff  had  not  paid  all 
legal  taxes  due  thereon,  etc. ;  that,  by  bad  debts  and  depreci- 
ation of  property,  they  had  lost  $50,000  00,  by  reason  of 
the  late  war,  and  were,  therefore,  entitle<r  to  have  the  fi.  fa. 
reduced,  according  to  said  "  Relief  Act."  And  further,  they 
affirmed  that  some  time  in  August,  September  or  October, 
1870,  Kemp  called  on  them  for  the  money  on  said  fl.  fa,; 
that  they  told  him  it  was  an  old  debt,  but  that  they  would 
pay  it,  but  did  not  pay  it;  after  the  passage  of  that  Act,  they 
had  not  paid  it,  because  plaintiff  had  not  made  said  affidavit 
as  to  taxes. 

Counsel  for  plaintiff  in  error  insisted  that  this  paper  was 
no  part  of  the  record,  but  counsel  for  defendant  said  it  was. 
Whether  this  paper  was  before  the  Judge  below  when  he  con- 
sidered this  cause  does  not  appear.  He  simply  decided  that 
the  sheriff  had  not  shown  any  good  cause  why  he  did  not 
collect  said  fi.  fa,,  and  made  the  rule  against  him  absolute. 
This  judgment  is  assigned  as  error. 
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Smith  &  Jones,  plaintiff  in  error. 

8.  D.  Irvin  ;  R.  F.  Lyon,  for  defendant. 

McCay,  Judge. 

It  18  of  the  highest  importance  to  the  proper  administra- 
tion of  justice  that  the  officers  of  Court  shall  not  be  permit- 
ted to  place  themselves  in  the  position  of  collusion  with  any 
of  the  parties. 

It  appears  from  the  record  of  this  case  that  the  sheriff  had 
fidled  to  levy,  under  an  express  understanding  that,  as  the 
defendant  had  no  ground  of  delay,  he  gave  his  word  to  the 
sheriff  to  have  the  money  at  Court.  The  sheriff  relied  upon 
this  promise  and  made  no  levy.  At  the  time  this  promise 
was  made  there  was  no  cause  of  delay,  and  the  sheriff  was 
liable  for  the  money  to  the  plaintiff.  Subsequently  the  State, 
for  its  own  purposes,  passed  the  Act  of  October  13th,  1870. 
Shall  the  sheriff  be  permitted  to  shield  himself  for  his 
6ttA«g,  already  committed,  behind  this  Act?  We  think  not. 
To  permit  it,  would  be  directly  in  the  teeth  o(  Need  vs.  Pricey 
11  Georgia,  297,  and  contrary  to  the  public  policy  we  have 
Mserted  in  the  opening  of  this  decision.  Had  the  sheriff 
obeyed  the  order  of  the  Court,  the  plaintiff  would  have  had 
his  money.  The  sheriff  undertook  deliberately  to  disobey, 
&od  instead  of  making  the  money,  trusted  to  the  word  of  the 
defendant.  He  acted  at  his  own  risk,  and  he  cannot  now 
shield  himself  behind  the  law  requiring  the  taxes  to  be  paid. 
That  law  is  not  for  the  benefit  of  the  defendant,  but  for  pur- 
poses of  State.  Much  less  can  it  be  used  to  shield  the  sheriff 
from  a  liability  taken  upon  himself  since  June,  1865. 

Judgment  affirmed. 
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Moses  P.  IIoixis,  plaintiff  in  error,  vs.  John  WiLX.iAif8j 

defendant  in  error. 

The  question  of  retaining  or  dissolving  an  injunction  is  vested  in  the 
sound  discretion  of  the  Court  below,  and  in  cases  where  the  evident 
is  conflicting,  and  especially  when  fraud  is  charged,  this  Court  wilL 
not  interfere  to  control  the  discretion  of  that  Court  in  retaining  th^ 
ii^'unclion  until  the  final  hearing  of  the  case. 

Injunction.     Before  Judge  Strozier.     Calhoun  Superior^ 
Court     March  Term,  1871. 

John  Williams,  by  bill,  made  this  ease:     In   1869  har 
bought  of  Ilollis  an  undivideil  half  interest  in  HoIIis'  saw^ 
and  grist  mills,  on  Notchaway  creek,  the  land  and  the  stocld 
thereto  belonging,  and  in  the  turnpike  across  the  Chickasaw — 
hatchee  creek,  on  the  road  from  said  mills  to  Albany,  Georgia^ 
and  in  the  steam  mills,  near  the  east  end  of  said  turnpike. 
He  paid  him  therefor  forty  bales  of  cotton,  and  gave  Hollia^ 
his  two  notes  for  forty  bales  of  cotton  each,  due,  respectively^ 
on  the  1st  of  January,  1871  and  1872;  took  HolhV  bond  for^ 
titles  and  went  into  possession  as  Hollis'  partner.     On  th^ 
11th  of  February,  1870,  he  bought  the  other  half  fron^ 
Hollis  for  §3,500  00,  cash,  and  his  note  for  §3,500  00,  due 
the  1st  of  January,  1870,  and  took  HolhV  bond  for  titles  for 
this  half     Since  these  trades,  he  paid  Hollis  thirty-sevea 
bales  of  cotton  and  $150  00.     A  main  inducement  to  hioi 
for  making  said  trade  was  the  turnpike  and  steam  mill  pro- 
perty, the  turnpike  being  worth  §5,000  00,  and  yielding  an 
income  of  §100  00  per  month  for  tolls.     The  steam  mills 
were  especially  valuable,  in  that  they  were  on  this  turnpike. 
Hollis  represented  his  title  to  the  turnpike  and  steam  mills 
as  perfect,  and  that  there  could  be  no  trouble  about  either, 
and  relying  on  this,  Williams  made  the  purchase.     Ten  or 
fifteen  days  after  he  had  taken  possession  of  this  turnpike, 
the  Ordinary  of  said  county  ordered  him  to  quit  it,  because 
he  had  no  title  thereto.     Upon  investigation,  he  found  that 
Hollis  had  been  in  possession  by  consent  of  said  county,  upon 
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certain  conditious,  which  he  had  not  complied  with^  and  the 
county  refused  to  make  him  auy  title.  HoIIis  refused  to  ad- 
just this  matter. 

"When  the  trade  was  made,  he  knew  that  there  were  some 
liens  on  the  mills,  but  Hollis  said  he  had  paid,  or  would  pay 
them,  but  he  has  not.  Now,  Hollis  is  insolvent,  is  about  to 
move  to  Alabama,  and  threatens  to  transfer  said  undue  notes 
to  iDQooent  purchasers.  Hollis'  attorney  has  these  notes. 
Besides,  certain  named,  persons  owe  Hollis  certain  named 
Bums  of  money. 

He  prayed  that  Hollis  and  his  attorney  be  enjoined  from 
changing  the  staUca  of  said  notes,  given  for  the  purchase- 
*Jti«ney,and  that  Hollis  be  enjoined  from  selling  or  disposing 
his  notes  on  said  other  parties,  and  that  these  creditors  bo 

ijoined  from  paying  their  said  notes;  that  the  value  of  the 
^Mrnpike  be  ascertained,  and  he  be  decreed  damages  for  the 
*Hilare  of  title  thereto  against  Hollis,  and  that  Hollis  be  com- 
l^Ied  to  convey  to  him  the  balance  of  the  property,  accord- 
^^gto  the  bonds,  and  indemnify  him  against  said  liens. 

A  temporary  injunction  was  granted  as  prayed  for,  and 
tie  defendant  was  required  to  shew  cause  why  it  should  not 
\)e  made  perpetual.  It  was  modified  subsequently  so  far  as 
t»  let  Hollis'  attorney  collect  the  notes  from  these  strangers, 
snd  hold  the  proceeds  subject  to  the  order  of  the  Court. 
Hollis  demurred  to  the  bill,  upon  the  grounds,  that  it  con- 
tained no  equity,  and  because,  as  the  notes  were  not  negotia- 
ble, Williams'  remedy  was  complete,  at  law,  and  because  he 
was  in  no  danger  because  the  liens  were  for  less  than  he  owed 
him.  The  Chancellor  overruled  the  demurrer.  Hollis  an- 
swered the  bill.  Admitting  the  trade,  as  charged,  he  said 
that  the  General  Assembly  of  Georgia  granted  to  one  Grimet 
the  right  to  establish  said  turnpike,  he  did  establish  it  and 
sold  out  to  the  county,  who  sold  it  to  Hollis;  that  part  of 
the  deed  from  the  county  to  Hollis  stipulated  that  Hollis  and 
his  assigns  should  keep  it  in  good  repair,  and  permit  persons, 
etc.,  to  pass  free  over  it  to  and  from  Albany^  with  produce, 
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etc.,  or,  if  he  failed,  the  county  could  retake  it.     He  said    ^^ 
showed  Williams  all  this,  and  explained  it  to  him  before  iM^^ 
first  sale;  no  tolls  had  been  collected  thereon  for  years,  ac^^ 
it  was  kept  up  by  the  county. 

Williams  failed  to  comply  with  the  conditions  on  which  1^^-® 
was  authorized  to  use  said  turnpike,  and  for  this,  the  couqI 
took  possession,  under  legal  process,  of  which  Williams  ha* 
notice.  He  said  that  the  turnpike  was  worth  only  $1 ,000 
subjected  to  such  conditions,  and  that  the  tolls  would  not  pa; 
for  keeping  it  in  repair.  Williams,  before  the  county  movec:^ 
against  him,  had  moved  off  the  steam  mills  and  abandonee^ 
the  turnpike  and  let  it  decay.  Williams  sold  part  of  thi 
land  for  $1,000  00  and  twenty-five  bales  of  cotton,  and  go" 
Hollis  to  take  these  bales  of  cotton  and  $1,000  00  and  mak< 
title  thereto  to  said  purchaser  from  Williams;  this  he  did. 
because  Williams  agreed  to  give  him  another  claim  if  h< 
would,  but  Williams  did  not  do  so.  He  said  there 
liens  for  $1,000  00  on  the  mill,  against  which  he  had  di 
fenses,  but  he  was  ready  to  indemnify  Williams  against  haroB. 
from  them. 

Upon  this  answer,  Hollis  showed  cause  against  thecontin^ 
uance  of  said  injunction.  At  the  hearing,  numerous  afiida^ 
vits  were  read  on  the  following  points,  viz:  Whether  Hollis 
was  insolvent;  whether  the  turnpike  was  of  any  value  for 
tolls;  whether  Williams  failed  to  keep  it  in  repair;  whethefy 
prior  to  the  purchase,  Hollis  notified  Williams  that  he  did 
not  own  the  fee  in  the  land  covered  by  the  turnpike,  etc. 

The  Chancellor  continued  the  injunction  only  as  to  Hollis' 
selling  Williams'  notes,  and  two  other  notes  held  by  HoIIia 
on  a  third  party  for  forty  bales  of  cotton  each. 

Hollis  assigned  said  ruling  as  error. 

L.  D.  MuNROE ;  W.  A.  Hawkins,  for  plaintifiF  in  error. 

Lyon,  DeGraffenreid  &  Irvin  ;  Wooten  &  Hoyle, 
for  defendant,  as  to  failure  of  title  to  part  premises,  cited: 
10  Ga.  R.,  127 ;  16th,  432 ;  4  Howard,  435.     Injunction  in 
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Judge's  discretion :  36  Gtt.  "R,,  84.     Fraud  being  gravamen^ 
injauction  to  be  continued :  12  Ga.  R.;  351. 

Warner,  Judge. 

This  was  a  bill,  filed  by  the  complainant  against  the  de- 
fendant, alleging  that  he  purchased  certain  property,  inclu- 
ding a  steam  mill  and  a  turnpike,  which   the  defendant 
represented  himself  to  be  the  owner  of,  and  having  good  title 
thereto,  when,  in  fact,  the  defendant  did  not  have  such  title, 
but  that  there  was  an  incumbrance  on  the  steam  mill,  and 
that  the  defendant,  at  the  time  of  the  sale,  did  not  have  a 
good  title  to  the  turnpike,  (which  was  one  of  the  main  in- 
ducements to  make  the  purchase,)  and  that  the  complainant 
had  been  deprived  of  the  possession  of  the  turnpike  by  a 
paramount  title,  existing  in  the  county  of  Dougherty,  under 
ioontract  made  with  the  defendant,  prior  to  his  contract  of 
ttle  to  the  complainant;  the  complainant  relying  solely  on 
the  representations  of  the  defendant  as  to  the  soundness  and 
validity  of  his  title  to  the  st^am  mill  and  turnpike.     The 
prayer  of  the  bill  is,  that  the  defendant  may  be  enjoined 
^D)  transferring  certain  notes  given  for  the  purchase  of  the 
property,  and  to  enjoin  the  collection  of  certain  other  notes 
due  by  other  parties  to  the  defendant,  alleging  that  the  de- 
fendant is  insolvent     The  Court  granted  the  injunction,  and 
a  motion  was  made  to  dissolve  it,  on  the  filing  of  the  defen- 
dant's answer,  on  the  ground,  that  there  was  no  equity  in 
complainant's  bill,  and  if  there  was,  it  had  been  denied  by 
the  answer.     There  were  various  affidavits  filed  and  read,  on 
the  hearing  of  the  motion,  by  both  parties,  which  were  con- 
flicting as  to  the  equity  stated  in  the  complainant's  bill.     The 
Court  refused  to  dissolve  the  injunction,  and  the  defendant 
excepted.     The  question  of  retaining  or  dissolving  an  injunc- 
tion rests  in  the  sound  discretion  of  the  Court,  and  in  cases 
where  the  evidence  is  conflicting,  and  especially  when  fraud 
h  charged,  this  Court  will  not  control  the  discretion  of  .the 
Court  below  in  retaining  the  injunction  until  the  final  hear- 

VOL.  XLIII— 14. 
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ing  of  the  case.     Though  this  Court  would  have  been  betti 
satisfied  if  the  injunction  had   been  confined   to  the  not 
given  for  the  property  in  the  hands  of  the  defendant.     Bib.  ^ 
inasmuch  as  the  Court  below  has  the  discretion  to  modify  tt'Be 
injunction,  at  any  time,  or  to  continue  it,  we  will  not  iDtfr-X"- 
fere  with  that  discretion. 
Judgment  affirmed. 


George  W.  Dean,  plaintiff  in  error,  vs.  The  State  cp^ 

Georgia,  defendant  in  error. 

Where  an  indictment  was  found  against  a  party  containing  two  counts ^ — " 
one  fof  assault  with  intent  to  murder,  by  using  a  knife,  etc.,  and  tl>^ 
second  for  stabbing — and  a  motion  was  made  to  quash  the  indictmec^^ 
upon  this  ground,  which  the  Court  overruled,  and  the  case  proceede<^9 
and,  under  the  evidence,  the  jury,  by  general  verdict,  found  the  pri^' 
oner  guilty,  and  a  motion  in  arrest  of  judgment  was  made  upon  tb^ 
grounds — first,  that  there  was  a  misjoinder  of  counts,  and  that  tbo 
prisoner  had  not  been  furnished  with  a  copy  of  the  indictment  or  list 
of  witnesses,  nor  had  waived  them;  and,  second,  upon  the  ground 
that  the  jury  found  a  general  verdict  of  guilty,  which  motion  the'Coort 
overruled : 

Held,  That  the  Court  below  committed  no  error  in  the  judgment  an* 
nounced  in  this  case.  Under  the  Code,  section  4303,  this  indictment 
was  good,  and  the  Constitution  of  Georgia,  in  the  declaration  of  rights, 
provides  for  furnishing  the  copy  and  list  of  witneraes,  etc.,  on  demand 
of  prisoner,  and  this  constitutional  provision  controls  the  section  of 
the  Code  4241  upon  this  subject. 

The  law  presumes  that  a  general  verdict  of  guilty  was  intended  as  a  ver* 
diet  of  guilty  of  the  highest  offense  charged  in  the  indictment.     (B.) 

Criminal  law.  Before  Judge  Strozier.  Decatur  Su- 
perior Court.     April  Term,  1871. 

This  indictment  against  Dean  contained  two  counta.  In 
the  first^  he  was  charged  with  assaulting  one  Andrews^  with 
a  knife,  with  intent  to  murder  him,  giving  time,  place,  etc 
In  the  other,  giving  same  time,  place,  etc.,  he  was  charged 
with  having  stabbed  said  Andrews  with  a  knife.     His  coun- 
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eel  moved  to  quash  the  indictment,  because  of  said  joinder 
of  counts.  The  motion  was  overruled,  and  it  was  ordered 
that  the  trial  should  proceed.  No  copy  of  the  bill  of  in- 
dictment, or  of  the  list  of  witnesses  sworn  before  the  grand 
jury,  was  handed  to  Dean  or  his  counsel;  they  made  no  de- 
mand therefor,  nor  any  waiver  of  it.  Indeed,  nothing  was 
said  or  done  as  to  that  matter. 

He  pleaded  not  guilty,  was  tried,  and  the  jury  found  a 
general  verdict  of  guilty.  There  was  a  motion  to  arrest  the 
judgment,  because  the  defendant  had  never  been  furnished 
with  the  copy  of  the  bill  of  indictment  and  list  of  witnesses 
sworn  before  the  grand  jury;  because  of  said  joinder  of  counts, 
and  because,  under  the  general  verdict,  the  Court  could  not 
pronounce  sentence.  This  motion  was  overruled,  ^d  the 
pritoner  was  sentenced  to  the  penitentiary  for  two  years. 
The  refusal  to  quash  and  to  arrest  the  judgment,  are  assigned 
M  error. 

Sims  &  Crawford,  J.  E.  Bower,  for  plaintiff  in  error. 

No  appearance  for  the  State. 

LoCHRANE,  Chief  Justice. 

This  was  an  indictment  for  the  oifense  of  assault  with  in- 
lent  to  murder,  tried  in  Decatur  county.     A  motion  was 
made  to  quash  the  indictment,  upon  the  ground  that  there 
was  a  misjoinder  of  counts  in  the  same  instrument,  which 
was  overruled  by  the  Court.     The  case  proceeded  to  trial 
and  the  jury  found  a  general  verdict  of  guilty,  upon  which 
a  motion  was  made  in  arrest  of  judgment,  upon  the  ground, 
first,  that  the  defendant  was  not  furnished,  previous  to  his 
arraignment,  with  a  copy  of  the  indictment  and  a  list  of  the 
witnesses  who  gave  testimony  before  the  grand  jury,  nor  did 
be  waive  the  same;  second,  because  there  was  a  misjoinder 
of  counts  in  the  bill  of  indictment,  viz:  a  count  for  an  assault 
with  intent  to  murder,  and  a  count  for  stabbing;  third,  be- 
the  jury  found  a  general  verdict.     The  Court  over- 
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ruled  the  motion  in  arrest  of  judgment,  and  sentenced 
prisoner  to  two  years  in  the  penitentiary. 

Under  the  facts  in  this  case,  we  are  satisfied  the  Co 
ruled  properly  in  overruling  the  motion  for  arrest  of  ju< 
ment  upon  the  first  ground.  The  Constitution  of  Georgia, 
its  declarlition  of  rights,  declares  that  every  person  char{ 
with  an  offense  against  the  laws  shall  have  the  privilege  a 
benefit  of  counsel ;  shall  be  furnished,  on  demand,  witl 
copy  of  the  accusation  and  a  list  of  the  witnesses  on  wb 
testimony  the  chacge , against  him  is  founded.  This  cons 
tutional  provision  overrides  all  legislative  enactments  up 
the  subject;  and  section  4541,  Code,  must  be  construed  w 
such  constitutional  provisions.  The  principle  of  law  h 
down  in  the  case  of  Hoy  vs.  The  State^  has  been  misund< 
stood  by  the  bar,  in  holding  that  nothing  was  waived  by  t 
prisoner  except  it  was  expressly  waived.  That  case  turn 
upon  the  jurisdiction  of  the  Court,  which,  by  a  host  of  dec 
ions,  had  to  be  expressly  waived  to  bind  the  prisoner  in  ca! 
where  it  could  be  done.  But  in  the  progress  of  a  case,  I 
l8re  a  Court  of  comi>etent  jurisdiction,  the  prisoner  may,  I 
his  silence,  or  failure  to  take  exceptions  to  irreguiariti 
traaapiring  in  his  presence,  bind  himself  by  such  waivei 
and  the  Court  will  not  afterwards  interfere. 

As  to  the  second  ground,  the  bill  of  indictment  alleges, 
the  first  count,  'Uhat  the  defendant  did  commit  an  aasac 
with  intent  to  murder  with  a  knife,"  etc.,  and  in  the  seooi 
count  it  "charged  the  offense  of  stabbing."  Under  secti* 
4303  of  the  Code,  it  is  provided  that  if  the  facts  and  circai 
stances  show  that  it  was  the  intention  of  the  person  stabbii 
to  commit  the  crime  of  murder,  then  and  in  such  case  t 
offender  shall  be  guilty  of  an  assault  with  intent  to  comn 
murder."  Under  the  peculiar  language  of  this  Act,  as  w* 
as  the  circumstances  of  the  case,  we  are  satisfied  the  Coi 
below  overruled  properly  the  second  ground  taken  in  am 
of  judgment. 

And  in  finding  a  general  verdict  of  guilty,  the  presam 
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tion  of  law  was,  that  they  found  him  guilty  of  {he  highest 

ofieose  charged  ia  the  indictment,  and  the  judgment  inflicted 

was  ia  accordance  with  law.     As  to  the  original  motion  to 

qaash  the  indictment,  we  think  the  Court  ruled  properly, 

whatever  might  have  been  his  duty  on  a  motion  to  compel 

th«  State  to  elect  on  what  count  they  would  try  the  prisoner. 

I^t  was  clearly  noir  his  duty  to  quash  the  indictment 

Judgment  affirmed. 


3C08  Whitehead,  plaintiff  in  error,  vs.  John  K.  Arlinb 
AND  WIFE  et  al.^  defendants  in  error. 

hior  to  the  Act  of  1866,  a  eoBTeyance  of  land  to  the  wife  without 
vj  words  showing  it  was  intended  for  her  sole  and  separate  use, 
tested  the  title  in  her  hasband,  the  more  espectallj  when  the  consid- 
tntion  paid  therefor  was  the  property  of  the  husband. 

Although  there  is  error  in  the  charge  of  the  Court  to  the  jury,  still,  if 
the  verdict  is  right,  under  the  law  and  facts  of  the  case,  this  Court  will 
not  disturb  it.  ' 

Husband  and  wife.    Married  women.    Before  Judge  Stko- 
^ER.    Mitchell  Superior  Court.    May  Term,  1871. 

Whitehead's  bill  made  this  case:      In  June,  1863,  he 

bought  of  Moses  Pullen  certain  laud  for  $2,800  00,  cash, 

took  possession,  and  still  holds  it  under  PuIIeu's  deed.     In 

January,  1863,  Pullen  had  conveyed  this  land  to  Mrs.  Ar- 

line,  who  was  then  in  possession,  but  had  not  had  her  deed 

recorded.     She  paid  Pullen  for  it  $1,800  00  in  Confederate 

carreney;  but,  by  a  subsequent  agreement  between  her  and 

Pullen,  this  trade  was  annulled.    She  delivered  her  deed  to 

Pullen  U)  be  destroyed,  and  he  delivered  it  to  Whitehead 

with  the  other  muniments  of  title  to  this  and  other  lands, 

whiefa  Pullen,  at  the  same  time,  conveyed  to  Whitehead* 

By  oversight,  this  deed  to  Mrs.  Arline  was  not  destroyed, 

bofc  was  recorded  with  the  other  muniments  of  title.    And 
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persons  unkDOwn,  combining  with  Mrs.  Arliue,  an  ignorant 
woman,  had  procured  an  action  of  ejectment  to  be  brouglit 
against  Whitehead  and  his  tenants,  to  recover  from  them  the 
possession  of  said  certain  land.     The  prayer  was  for  injuixe- 
tion.     (This  deed  was  in  the  ordinary  form.)     The  answevs' 
were  such  as  is  shown  by  the  evidence  for  the  defendants  hex-c- 
iuailer.    For  tlie  complainant,  PuIIen  testified  that  Arliis€| 
husband  of  Mrs.  Arline,  about  to  leave  for  the  army  and  an  s- 
ious  to  have  his  wife  near  to  Pullen,  her  physician,  that   lie 
might  take  care  of  her,  agreed  with  Pullen  to  give  him  a  note 
for  $1,500  00,  made  in  1861,  by  one  Hicks,  for  said  land,  &rid 
Pullen  agreed  to  accept  it,  and  Arline  requested  him  to  have 
the  deed  made  to  Mrs.  Arline.     Further,  Arline  instructed 
him  that,  if  he  sold  his  contiguous  lands,  to  sell  this  also, 
and  with  the  proceeds  to  buy  another  place  for  his  wife  join- 
ing such  other  place  as  Pullen  might  buy  for  his  own  home, 
and  to  take  her  with  his  family.     Pullen  subsequently  coO'- 
vcyed  it  to  her  and  she  moved  upon  it.     Wlien  Whitehead 
proposed  to  buy  the  whole,  Pullen's  and  Mrs.  Arline's,  Pul* 
Icn  told  Mrs.  Arline  of  the  proposed  purchase,  she  consented 
and  delivered  her  deed  for  destruction,   to  carry  out  said 
trade.     The  sale  to  Whitehead  was  perfected,  and  this  deed 
was  delivered  up  to  him  for  destruction,  and   Pullen  and 
Mr.  Arline  gave  Whitehead  possession.     The  note  was  for 
Mrs.  Arline's  land,  sold  to  Hicks  in  March,  1861.     White- 
head's brother  testified  to  the  deed  of  Mrs.  Arline  being  de- 
livered up  for  destruction,  and  the  payment  of  the  $2,800  00 
for  Pullen  and  her,  and  that  Pullen  said  it  was  done  by  her 
consent. 

For  the  defendant  the  evidence  was  this  :  Mr.  Arline  tes- 
tified, tliat  he  did  not  trade  for  said  land  before  going  into 
the  army,  but  simply  left  with  his  wife  tlie  Hicks  note  to  buy 
a  place  with  it  for  him.  Nor  did  he  tell  Pullen  to  make  a 
deed  to  Mrs.  Arline,  nor  knew  that  it  was  done  till  sinoe  the 
war.  He  did  not  authorize  his  wife  or  Pullen  to  resell  such 
land  as  she  might  buy.     He  denied  putting  his  wife  under 
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Fallen's  charge,  further  than  by  requesting  him  to  see  that 
she  did  not  suffer.  One  Hall  testified,  that  Mrs.  Arline  was 
an  ignorant  woman,  and  took  him  with  her  to  buy  said  land, 
and  the  trade  was  made  for  the  Hicks  note  without  any  inti- 
maliou  that  Mr.  Arline  had  traded  for  the  land ;  and  this 
was  afler  Arline  was  gone  into  the  array.  Another  witness 
testified,  that  Mrs.  Arline  was  not  present  when  Pullen  sold 
to  Whiteliead.  Whitehead  testified,  that  Pullen  represented 
himself  as  Mrs.  Arline's  agent,  and  Pullen,  Mrs.  Arline  and 
himself  agreed  to  the  destruction  of  said  deed  to  her,  as  afore- 
said, and  that  it  was,  by  oversight,  handed  to  the  Clerk,  with 
other  papers,  for  record.  Mrs.  Arline  testified,  that  Pullen, 
when  she  went  with  Hall  to  buy  the  land,  offered  it  for  the 
Hicks  note,  she  agreed,  and  he,  of  his  own  accord,  had  the 
deed  ra^de  to  her.  When  he  had  sold  to  Whitehead,  he 
<iuiie  and  told  her  he  had  sold,  called  for  the  deed  which  he 
kad  made  her,  and  said  he  would  buy  her  another  place;  but 
he  bought  no  other  place,  nor  paid  any  part  of  the  proceeds 
to  her. 

Whitehead's  counsel  requested  the  Court  to  charge  the 
jury: 

Ifit.  If  Mrs.  Arline  delivered  up  to  Pullen  his  deed  to  her, 
to  enable  him  to  ipclude  this  lot  in  his  sale  to  Whitehead, 
and  Pullen  did  so  include  it,  Mrs.  Arline  is  estopped  from 
asserting  title  against  Whitehead. 

2d.  Whether  or  not  she  got  her  money  from  Pullen  is  im- 
material. If  she,  by  putting  her  deed  in  Pullen's  possession, 
enabled  him  to  sell  the  lot  to  Whitehead,  and  Whitehead 
paid  the  agreed  price.  Whitehead's  payment  is  good,  and  she 
must  look  to  Pullen. 

3d.  If,  with  notice  of  the  sale,  Mrs.  Arline  acquiesced  in 
it,  and  gave  possession  to  Whitehead,  she  could  not  gainsay 
the  sale,  but  had  ratified  it. 

4th.  If  Mr.  Arline  left  a  note  with  his  wife  to  purchase  a 
home,  and  she  took  a  deed  to  herself,  the  title  vested  in  her, 
and  ahe  had  a  right  to  sell  the  land.    Whether  she  was  auth- 
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orized  by  her  husband  to  have  the  deed  made  to  herself  oi 
not  is  immaterial,  as  to  Whitehead's  rights  If  Whitehcai 
bought  without  notice  that  the  deed  was  wrongfully  made  t 
her,  he  got  a  good  title. 

He  refused  to  give  the  first  request,  saying :  "  It  is  upoi 
an  assumed  state  of  facts."  He  refused  to  give  the  secon< 
and  fourth  requests.     The  third  he  gave,  with  this  qualifi 

cation :  "  If  the  title  was  in  her  under  the  law  and  she  full 

« 

understood  the  consequences  of  her  acquiescence." 

He  then  charged  the  jury :  If  an  husband  buy  propert; 
and  take  title  to  his  wife,  she  takes  the  property  as  ai 
advancement  and  it  becomes  her  separate  estate.  A  mar 
ried  woman  cannot  dispose  of  her  separate  property  exoep 
through  a  trustee,  while  she  may,  in  equity,  do  such  act: 
as  a  Court  of  equity  might  compel  a  specific  perfi>rraana 
of,  but  only  for  the  purpose  of  preventing  fraud  upon  inno- 
cent parties.  If  one  sell  property  to  a  married  woman  and 
makes  her  a  title,  without  the  knowledge  or  assent  of  the 
husband,  the  title  vests  in  the  husband.  When  one  bays 
property,  the  title  to  which  appears  to  be  in  a  married  wo- 
man, it  is  notice  to  him  that  the  property  belongs  to  the 
husband;  and  it  is  upon  him  to  show  that  the  husband  caused 
the  title  to  be  made  to  the  wife.  If  the  title  to  this  land  wis 
in  Mr.  Arline,  that  title  must  be  divested  in  a  legal  way, 
either  by  a  direct  conveyance  of  Mr.  Arline  or  his  legally 
constituted  agent,  under  power  of  attoniey,  or  by  a  fraad 
produced  by  Mr.  Arline  upon  some  innocent  party.  It  must 
be  fraud  by  Mr.  Arline.  If  this  deed  was  made  to  Mrs. 
Arline,  without  the  knowledge  or  consent  of  Mr.  Arline, 
then  the  title  vested  in  him,  and  no  conveyance  by  her  could 
divest  his  title  unless  it  was  with  his  consent  or  direotioD. 
When  there  is  a  conflict  between  witnesses,  it  is  the  duty  ol 
the  jury  to  reconcile  the  testimony  if  it  can  be  done,  but  ii 
it  cannot  be  reconciled,  then  to  look  to  the  manner  of  iJM 
witness,  his  connection,  etc. 

The  jury  found  for  defendants  in  the  bill.     Whitehead's 
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Gonnsel  moved  for  a  new  trial,  upon  the  grounds  that  the 
Court  erred  in  said  refusals  to  charge  as  requested,  said  quali- 
fications of  requests,  and  in  each  part  of  his  charge  as  given, 
and  because  the  verdict  was  contrary  to  law,  the  evidence, 
eta  The  new  trial  was  refused,  and  error  is  assigned  on 
each  of  said  grounds. 

Hikes  &  Hobbs;  Vason  &  DavisJ  for  plaintiff  in  error. 

Fleming  &  Rutherford,  for  defendants.  Before  Act 
1866,  acquisitions  of  wife  belonged  to  husband  :  Old  Code, 
section  1702.  Her  then  agency :  Ibid,  sec.  1707.  Notice  to 
agent:  34  Ga.  R.,  298.  Contracts  of  married  women  gen- 
erally void :  R.  Code,  sec,  2688.  Though  charge  wrong,  no 
new  trial  if  verdict  right :    37  Ga.  R.,  195. 

Wabnsb,  Judge. 

It  appears  from  the  record  in  this  case  that  Arline  sold 
Us  land  in  1861,  to  Hicks,  for  $1,500  00,  and  took  his  note 
tkerefor,  and  going  to  the  war,  he  left  the  note  with  his  wife 
to  purchase  a  home  during  his  absence,  and  requested  Pul- 
I^,  a  neighbor  and  relative,  to  assist  her.     Pullen  sold  her 
A  tract  of  land  and  received  in  payment  therefor  the  Hicks 
^i^,  and  made  a  deed  to  the  wife  instead  of  her  husband. 
Afterwards  Pullen  sold  his  land,  including  the  laud  con- 
veyed to  Mrs.  Arline,  to  Whitehead,  promising,  as  Mrs. 
Arline  states,  to  purchase  for  her  other  land,  which  he  never 
did.     When  Pullen  sold  the  land  to  Whitehead,  Mrs.  Ar- 
line gave  up  the  deed  made  to  her  by  Pullen,  but  executed 
no  conveyance  thereof.     This  deed  was  subsequently  record- 
ed, it  is  said,  through  mistake.     When  Arline  returned  from 
the  war,   he  found  Pullen  had  tlie  Hicks  note,  and  was  in 
possession  of  the  land,  though  professing  to  have  sold  it  to 
Whitehead,  and  to  have  made  him  a  deed  therefor.     Arline 
brought  an*  action  of  ejectment  to  recover  the  possession  of 
the  land,  whereupon  Whitehead  filed  his  bill  to  perpetually 
enjoin  the  action  of  ejectment,  on  the  ground  that  he  was  a 
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bona  fide  purchaser  for  a  valuable  consideration  withot 
notice,  and  that  Arline  was  estopped  by  the  conduct  of  h 
wife  in  assenting  to  the  sale  of  the  land  by  Pullen  to  WhiU 
head.  On  the  trial  of  the  case  made  by  the  bill  and  at 
ewers  and  the  evidence  in  the  Court  below,  the  jury  foun 
a  verdict  for  the  defendants.  A  motion  was  made  for  a  n& 
trial,  on  the  ground  of  error  in  the  charge  of  the  Court,  an 
because  the  verdict  was  contrary  to  law  and  the  evideua 
which  motion  was  overruled  and  the  complainant  excepte< 
Prior  to  the  Act  of  1866,  a  conveyance  of  land  to  the  wil 
without  any  words  showing  it  was  intended  to  be  for  h< 
sole  and  separate  use,  vested  the  title  in  her  husband,  tl 
more  especially,  when  the  consideration  paid  therefor,  as  i 
this  case,  was  the  property  of  the  husband. 

Although  there  is  error  in  the  charge  of  the  Court  to  tii 
jury,  still,  if  the  verdict  is  right  under  the  law  and  facts  o 
the  case,  this  Court  will  not  disturb  it.  Whitehead  kneii 
the  condition  of  the  title  when  he  purchased  the  land  froiB 
Pullen,  and  received  the  deed  made  to  Mrs.  Arline  as  part 
of  his  title  papers.  In  our  judgment  the  equity  and  justice 
of  the  case  is  decidedly  in  favor  of  the  verdict,  and  the  mo- 
tion for  a  new  trial  was  properly  overruled. 

Judgment  affirmed. 


Thomas  Clark  et  al,  plaintiffs  in  error,  vs.  Herring  i 

Mock,  defendants  in  error. 

1.  The  granting  or  dissolving  of  an  injunction,  on  the  factSi  is  largely  i 
the  discretion  of  the  Chancellor,  and  this  Court  will  not  control  thi 
discretion  unless  it  has  been  abused. 

2.  An  estate  for  years  may  be  bought  and  sold  as  other  real  estate,  efe 
against  the  consent  of  the  grantor,  if  there  be  nothing  in  the  deed  t 
prevent  it. 

8.  A  tenant  for  a  year,  under  a  contract  of  rent,  stands  in  the  shoes  < 
his  landlord,  and,  in  general,  is  not  a  purchaser,  entitled  to  notice  < 
equities  existing  against  his  landlord,  in  favOr  of  third  persons. 
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Equity  practice.  Lease.  Restraint  of  trade.  Landlord 
and  tenant.  Before  Judge  Strozier.  Douglierty  county. 
Chambers.     1871. 

The  bill  of  Herring  &  Mock  to  enjoin  Clark  from  keep- 
ing a  bar-room  in  a  hotel,  made  this  case:  On  the  20th  of 
March,  1867,  A.^  J.  Towns  and  one  Kemp  made  a  contract,  in 
writing,  whereby  it  was  agreed  that  Kemp  should  have  the 
east  cellar,  and  another  room,  in  the  new  brick  hotel,  then  in 
process  of  completion  by  said  Towns,  in  Albany,  "  to  be  kept 
by  said  Kemp,  as  a  first-class  bar-room,  as  an  adjunct  to  said 
hotel;  to  hold  it  to  himself  and  his  heirs  and  assigns,  upon 
condition  that  they  are  kept  in  good  order,  as  a  first-class 
hw-room,  for  and  during  the  term  of  five  years  from  the  day 
the  same  is  completed ;"  and  Kemp  agrees  "  that  he  will  keep, 
or  cause  to  be  kept  in  said  cellar  room,  a  first-class  bar,''  etc., 
in  consideration  of  $3,000  00.     Under  this  lease,  Kemp  took 
poesession  on  the  1st  of  May,  1867;  he  kept  such  bar-room 
ID  person  till  October,  1869,  and  then  assigned  his  lease  to 
one  Camp,  who  tliere  kept  such  bar-room  till  the  23d  of  May? 
^870,  and  then  assigneii  it  to  Herring  &  Mock,  who  are  there 
Dow  keeping  such  bar-room.     In  1869,  A.  J.  Towns  died. 
H.  Towns  and  M.  J.  Towns  became  his  administrators.     In 
1870  they  rented  the  hotel  to  B.  A.  Collier  for  one  year,  from 
the  1st  of  October,  1870.     And  Collier  has  rented  a  room  in 
said  hotel  to  Clark,  for  the  purpo3^  of  having  him  open  a 
bar-room  therein.     Clark  ought  not  to  be  allowed  so  to  do, 
because  it  was  a  part  of  the  original  contract,  by  Kemp  and 
A.  J.  Towns,  that  no  other  bar-room  should  be  kept  in  said 
hotel,  and  it  was,  by  accident  or  mistake,  left  out  of  the  wri- 
ting, where  it  was  intended  to  be  put;  said  transferees  took 
the  lease,  supposing  it  contained  such  a  clause,  and  the  ad- 
ministrators, Collier  and  Clark,  all  knew  that  it  was  a  part 
of  said  contract,  prior  to  their  said  renting  and  sub-renting. 
Clark  is  about  opening  his  bar-room  in  said  room ;  it  will 
damage  Herring  &  Mock,  and  Clark  is  insolvent.    They 
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prayed  injunctiou  against  Clark,  and  reformation  of  the  deed 
against  the  administrators.  Judge  Clark  ordered  the  defen- 
dants to  show  cause,  before  him,  why  the  injunction  sbouild 
not  issue.  Before  action  taken,  the  said  county  became  part 
of  Judge  Strozier's  circuit.  He  issued  a  like  order.  Defen- 
dants being  served  and  failing  to  appear,  he  issued  the  order 
for  injunction. 

Defendants  answered  the  bill.     They  denied  notice  of  any 
restrictive  contract,  as  set  up.     The  administrators  also  set  up 
that  Kemp's  contract  was  not  assignable.     Upon  these  an- 
swers and  certain  affidavits,  they  moved  to  dissolve  an  injuoo- 
f   tion.      The  substance  of  these  affidavits  was  as    follows: 
Herring  affirmed  that  one  Randall  rented  a  room  in  said 
hotel  fi^om  A.  J.  Towns,  and  wished  to  open  a  bar-room,  but 
Towns  would  not  allow  it ;  that  Towns  kept  the  hotel  for 
several  months,  and  one  Stubblefield  for  a  year,  and  neither 
offered  to  put  a  bar  therein ;  that  he  knew  of  said  restrictioa 
before  he  bought  of  Camp,  and  that  he  heard  Collier  say  he 
knew  it  before  he  rented  the  hotel,  and  that  Clark  knew  it 
before  he  opened  his  bar-room. 

Kemp  affirmed  that  it  was  expressly  understood,  when 
said  contract  was  made,  that  such  restrictive  clause  should  be 
in  it,  but  being  intimate  with  Towns,  he  did  not  notice  that 
it  was  left  out;  that  Hichard  Towns  knew  this  before  he 
rented  the  hotel  to  Collier;  that  he  paid  largely  for  said  ex- 
clusive privilege,  and  A.  J.  Towns  had  frequently  spoken  of 
it  and  tried  to  buy  out  this  restrictive  right ;  and  that  when 
Richard  Towns  rented  said  room  to  Randall,  and  he,  Kemp, 
notified  him  that  Randall  was  opening  a  bar-room  there,  he 
stopped  Randall  and  voluntarily  offered  to  interline  said 
restrictive  clause  into  the  original  contract.  Camp  affirmed 
that  he  had  always  understood  that  such  clause  was  in  the 
lease,  but  iiad  feared  that  it  was  avoided,  because,  after  the 
lease,  A.  J.  Towns  had  built  an  addition  to  said  hotel. 

One  Westbrook,  J.  W.  Kemp,  and  one  Mercer,  each 
affirmed  that  he  had  heard  A.  J.  Towns  say  Kemp's  right 
to  keep  a  bar  in  said  hotel  was  exclusive. 
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For  movaotSy  L.  P.  D.  Warren,  an  attorney,  affirmed  that 
he  drew  the  lease  for  A.  J.  Towns  and  Kemp,  according  to 
what  they  told  him  the  contract  was,  read  it  over  to  them 
before  execution,  and  they  said  it  was  correct. 

Sichard  Towns  affirmed  that  he  refused  to  let  Randall 
keep  a  bar  there  only  because  Randall  was  of  bad  character. 
V.  H,  Towns  and  Thomas  Corlew  each  affirmed  that  he  had 
heard  A.  J.  Towns  say  Kemp  had  no  exclusive  right  to  keep 
a  bar  in  said  hotel.  Another  witness  not  only  affirmed  the 
same,  but  that  he  heard  Kemp  beg  A.  J.  Towns  not  to  open 
another  bar-room  in  the  hotel.  There  were  other  affidavits, 
but  they  only  denied  notice  to  Collier  and  Clark. 

Defendants  moved  to  dissolve  the  injunction  because  there 
was  DO  equity  in  the  bill,  or  if  there  was,  the  answers  and 
affidavits  swore  it  off;  because  defendants  had  no  notice  of 
aaid  exclusive  right;  because  complainant's  injury  is  not 
irreparable;  because,  as  assignees  of  the  lease,  they  cannot 
''sform  it,  Kemp  not  being  a  party ;  and  last,  because  said 
Isase  is  not  assignable. 

The  Chancellor  refused  to  dissolve  the  injunction,  and 
that  is  assigned  as  error. 

Vason  &  Davis,  for  plaintiffs  in  error. 

D.  H.  Pope,  by  Julius  Brown,  for  defendants. 

McCay,  Judge. 

l.«We  will  not  look  closely  into  the  judgment  of  a  Circuit 
Judge  on  a  motion  to  dissolve  an  injunction,  on  the  facts. 
The  law  leaves  much,  in  such  cases,  to  his  discretion — his 
judgment,  at  best,  is  only  temporary,  till  the  hearing,  and 
there  is  great  propriety  in  trusting  to  the  discretion  of  the 
Judge  upon  the  facts,  if  there  be  no  error  of  law, 

2.  The  paper  set  forth  in  the  record,  conveying  the  interest 
in  this  room,  is  clearly  not  a  mere  contract  of  writing,  so  as 
to  give  the  tenant  only  an  usufruct,  as  provided  by  section 
SB63  of  the  Code^  and  which,  by  that  section,  cannot  be  con- 
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veyed  to  another  witlioiit  consent  of  the  landlord.  Tliis 
paper  can  hardly  be  called  a  lease,  since  it  wants  one  of  tilie 
marked  ingredients  of  a  lease,  the  agreement  to  pay  rent 
It  is  rather  an  estate  for  years  in  the  property — a  purchj 
of  an  interest  in  the  estate  for  a  limited  period.  Under 
tion  2247,  such  an  estate  pa^ae^  as  realty,  and  under  sectioi 
2249,  the  owner  has  as  absolute  a  right  to  use  the  property 
as  if  he  had  a  greater  estate,  not  injuring  the  revenue.  ^SVt 
see  no  reason,  therefore,  why  this  estate  for  years  may  iiboI 
be  bought  and  sold  as  any  other  real  estate.  That  sectior 
of  the  Code  denying  the  right  of  a  tenant  to  convey,  applief 
only  to  the  case  put,  to-wit:  when  the  tenant  has  a  mere  uase, 
but  no  estate,  as  is  the  case  here. 

3.  It  would  be  very  dangerous  doctrine  to  say  that  a  mere 
tenant,  by  the  month  or  year,  is  himself  entitled  to  iiotice  oi 
such  equities  as  bind  the  landlord.     If  this  were  the  case,  it 
would  always  be  in  the  power  of  a  holder  of  land  to  defeat  the 
claim  of  the  true  owner.     However  it  might  be  that  notice 
of  equities  could  be  brought  home  to  him,  he  could  always 
escape  the  result  by  getting  innocent  tenants.     The  tenant  ifl 
the  mere  holder  of  possession  for  the  landlard,  and  any  equity 
affecting  the  landlord's  title,  of  which  he  has  notice,  applies 
also  to  the  tenant.     We  think  this  a  proper  case  to  be  tried 
by  a  jury. 

Judgment  affirmed. 


A.  G.  Ronaldson,  administrator,  plaintiff  in  error,  vs.  A. 
G.  Tabor,  administrator,  defendant  in  error. 

(McCay.  Judge,  having  boon  of  counsel  below,  did  not  preside  in  this  casej 

Where  A  leased  land  to  B,  who  assigned  the  lease  to  a  third  party,  and 
daring  the  term  of  lease,  the  party  in  possession  purchased  the  land 
from  the  son  of  A,  and  A  brought  suit  for  the  land  in  his  lifetime,  and 
afler  his  death  the  suit  progressed  in  Court,  in  the  name  of  his  admin* 
istrator,  and,  upon  the  trial,  the  tenant  set  up,  in  defense  of  the  recoT! 
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erj,  his  ownership  of  the  land,  under  the  purchase,  and  proved,  by  tho 
declarations  of  A,  in  his  lifetime,  that  the  land  belonged  to  his  son, 
and  the  jury  found  for  the  plaintiff,  and  the  Court,  upon  motion,  gran- 
ted a  new  trial : 
Etldj  That  the  Court  erred  in  granting  a  new  trial,  under  the  facta  in 
thii  case,  and  that  the  possession  of  the  tenant,  under  the  lease,  under 
the  decision  in  88  Georgia,  163,  and  by  the  principles  of  the  Code, 
section  2257,  was  an  estoppel  upon  the  tenant^s  repudiating  the  right 
of  the  landlord  until  his  surrender  of  the  possession,  and  on  his  as- 
signee, who  had  notice  of  its  existence.  And  his  purchase  from  one 
of  the  heirs- at- law,  was  not  such  a  title,  under  the  facts  in  this  case,  as 
would  have  authorized  a  recovery  thereon,  and  the  Court  ought  not  to 
have  to  set  aside  the  verdict  and  granted  a  new  trial,  where  the  verdict 
▼S8  enstuned  by  the  law  and  the  evidence. 

Ejectment,     Evidence,  etc.     Before  D.  H.  Pope,  Judge, 
P^o  hoc  vice.     Worth  Superior  Court.     May,  1871. 

Judge  Strozier  having  been  of  counsel  in  this  cause,  it  was, 
^7  consent,  tried  before  D.  H.  Pope,  Esq.     It  was  qectnient, 
originally,  by  Judge  Harris  against  H.  D.  Tabor,  but  since 
Proceeding  in  the  name  of  A.  G.  Konaldson,  administrator  of 
Judge  Harris.     Tabor  died  after  this  trial,  pending  the  mo- 
tion for  new  trial,  and  his  administrator  was  made  a  party. 
A  grant  was  read  in  evidence  by  plaintiflF's  counsel,  on  which 
^&8  no  seal.     An  objection  to  it,  for  want  of  such  seal,  was 
overruled,  without  tracing  title  from  the  grantee  down.   They 
tlien  read  in  evidence  deeds  conveying  said  lands  to  Judge 
Harris,  (one  from  Hugh  B.  Smith,)  and  the  letters  of  admin- 
istration granted  to  Roualdsou,  on  his  estate.     They  next  of- 
fered in  evidence  a  lease  from  Judge  Harris  to  William 
Tanuer,  for  three  years,  in  consideration  of  certain  clearings 
tiiereon,  etc.,  to  be  done  by  Tanner.     It  was  executed  in  Nov- 
ember, 1847,  before  a  Justice  of  the  Peace  only,  and  had  been 
recorded  in  the  office  of  the  Clerk  of  the  Superior  Court  of 
said  oounty.    It  was  drawn  from  defendant's  possession.    This 
lease  was  objected  to  because  of  irrelevancy,  because  it  was 
not  proven,  and  because  defendant  was  not  a  party  thereto. 
The  objections  were  overruled,  and  the  lease  was  read. 
Upon  a  former  trial  of  this  case^  Tanner  had  been  sworn^ 
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aod  a  copy  of  his  evideDce  was  preserved  in  a  motion  for  a 
new  trial.     Plaintiff's  counsel  proposed  to  read  it  because 
Tanner  was  dead,  or  at  least  inaccessible.     They  shewed  that 
Tanner  leil  Georgia,  in  1848,  for  Mississippi,  and  went  from 
Mississippi  to  Arkansas;  his  son  had  written  here  that   he 
was  dead ;  that  interrogatories  for  Tanner,  sent  to  Arkansas, 
were  returned,  saying  that  the  last  heard  from  him,  he  was 
in  the  Mississippi  swamp,  and  was  supposed  to  be  dead.    And 
by  a  recital  of  his  efforts  by  letters,  etc.,  to  find  Tanner, 
counsel  satisfied  the  Court  that  he  was  inaccessible  or  dead. 
Over  objection  by  defendant,  the  Court  allowed  his  evidence 
read.     He  testified,  that  he  went  into  possession  of  said  land, 
under  said  lease  from  Harris;  in  the  fall  of  1869  he  sold  faifl 
lease  to  Hudson  D.  Tabor,  and  he  took  possession  under  said 
lease,  saying  he  had  bought  the  land  from  Daniel  Harris. 
After  this,  witness  heard  a  report  that  the  land  belonged  to 
Jesse  Harris'  boys.     The  widow  of  Jesse  Harris  was  offered 
as  a  witness,  and  object^  to  because,  not  a  party,  she  was  in- 
competent, because  she  was  Jesse  Harris'  wife.     (She  bad 
re-leased  her  interest  to  a  son.)     The  objection  was  overruled. 
She  testified,  that  when  Tabor  was  trading  with  Daniel  Har- 
ris for  said  land,  Daniel  was  a  minor,  and  she  and  Daniel 
told  Tabor  that  he  was  under  age,  and  that  the  land  was  not 
Daniel's  but  Jesse's ;  but  Tabor  said  he  thought  Jesse  would 
never  return  from  the  west,  and  that  he  would  risk  Daniel'd 
title.     Plaintiff  proved  the  annual  value  of  the  land  and 
closed. 

Defendant's  counsel  moved  for  a  non-suit,  upon  the  grounds 
that  plaintiff  had  not  shown  that  he  was  ever  in  possession 
of  said  land,  or  that  defendant  was  holding  it  without  his 
consent,  and  because  the  plaintiff  had  not  shown  that  it  was 
necessary  for  him,  as  administrator,  to  get  possession  of  this 
land  to  pay  Jesse  Harris'  debts.     The  motion  was  overruled. 

Defendant  then  proposed  to  prove,  by  Hudson  6.  Tabor, 
that  he  had  heard  various  parties  say  (naming  them,)  that 
Jesse  Harris  told  them  that  he  had  given  said  land  to  Dan- 
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iel;  that  he  then  l)0uglit  it  from  Daniel,  at  full  pricey  and 
oolj  bought  said  lease  to  get  immediate  possession,  and  that 
he  was  not  notified  that  Daniel  was  not  of  age,  nor  said  he 
would  risk  the  title,  etc.,  as  aforesaid  ;  that  he  took  posses- 
rioD  nnder  Daniel's  deed,  and  not  under  said  lease.  The 
Court  held  him  incompetent  as  a  witness  to  those  facts.  They 
then'pnt  in  evidence  a  deeil,  from  Daniel  to  Hudson  D.  Tabor^ 
ffltdethe  13th  of  November,  1849. 

Several  witnesses  then  testified  that  Jesse  Harris  had  to 
them,  respectively,  disclaimed  title  to  said  land,  at  one  time 
nying  it  belonged  to  Daniel,  at  another  that  it  belonged  to 
his  "oldest  sons,"  and  again,  that  it  belonged  to  his  sons. 
They  testified  that  Jesse  was  then  involved  and  8{K)ke  of  the 
inability  of  his  creditors  to  sell  said  land  for  said  reason. 
Ooeof  them  testified  that  Jesse  told  him  that  he  had  bought 
the  lands  and  procured  a  deed  to  be  made  to  his  sons,  and 
kft  it  with  the  Clerk  of  the  Superior  Court  for  record,  who 
Md  him  it  was  burned  when  the  Court-house  was  burned, 
iMit  that  if  this  witness  would  buy  the  land  from  him,  he 
would  get  the  original  feofTer  to  convey  it  to  witness.   These 
^nversations  were  shortly  before  Jesse  left  Georgia,  and  sev- 
^  years  before  H.  G.  Tabor  went  into  possession  as  afore- 
said. 
H.  G.  Tabor  then  swore,  that  after  he  bought  of  Daniel, 
I  ^  went  to  the  Clerk  of  the  Superior  Court  and  was  told  by 
him  that  he  had  recorded  deeds  from  Washington  Williams 
and  the  administrator  of  H.  B.  Smith,  to  Daniel,  for  said 
land;  but  that  the  records  wore  destroyed  when  the  Court- 
house was  burned  in  1847.    He  did  not  show  that  Williams 
had  anything  to  do  with  the  title.     Ho  said  he  never  saw 
the  dee<1s  or  records,  nor  knew  who  witnessed  the  deeds,  and 
yet  proposed  to  testify  as  to  the  contents  of  these  deeds.   The 
CoDrt  would  not  allow  it.     So  much  of  the  charges  as  is  im- 
portant appears  hereafter.     The  jury  found  for  the  plaintiffs. 
Defendants  moved  for  a  new  trial,  because  the  Court  erred — 
IsL  In  not  rejecting  the  unsealed  grant. 

Vol.  zLin— 15. 
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2d.  In  allowing  said  lease  to  be  read  as  evidence. 

3d.  In  allowing  Jesse  Harris*  widow  to  testify. 

4th.  In  not  non-suiting  plaintiffs. 

5th.  In  not  allowing  Tabor  to  testify  as  proposed  by  hii 
in  both  instances,  and, 

6th.  Because  the  Court  erred  in  charging  the  jury  as  fo 
lows:  "If  plaintiff  had  shown  title  in  himself  or  lessor,  I 
should  recover,  unless  defendant  had  shown  title  out  of  him 

7th.  Because  the  Court  erred  in  charging  the  jury  that 
was  not  necessary  for  plaintiff*  to  have  or  prove  possessioj 
or  to  show  that  the  possession  was  necessary  to  pay  debts  c 
make  distribution,  in  order  to  enable  him  to  recover  in  tbi 
suit. 

8th.  Because  the  Court  erred  in  charging  the  jury  that,  8 
they  believe,  from  the  evidence,  that  Jesse  Harris  leased  tbc 
premises  in  dispute  to  William  Tanner,  and  William  Tanner 
sold  the  unexpired  portion  of  his  lease  to  Hudson  D.  Tabor, 
and  that  Tabor  went  into  possession  under  the  purchase,  thai 
then  Tabor  could  not,  in  this  case,  set  up  title  in  himself  (X 
others  to  defeat  plain tiff"s  case. 

9th.  Because  the  Court  refused  to  charge  as  requested  hj 
defendants'  counsel,  that  if  Jesse  Harris  often,  and  in  Um 
neighborhood  where  the  land  is  situated,  held  it  out  as  Um 
property  of  Daniel  Harris,  or  a  portion  or  all  of  bis  sons 
and  the  jury  believe  that  Tabor  purchased  afler  such  profr 
lamations,  Jesse  Harris  and  his  administrators  are  estoppec 
from  setting  up  his  title.  This  was  charged  with  the  addi* 
tion,  that  Harris'  denial  of  title  might  be  explained  by  othei 
evidence. 

10th.  Because  the  jury  found  contrary  to  the  charge  « 
the  Court,  in  this,  the  Court  charged  as  followed  :  1.  A 
tenant  cannot,  ordinarily,  defeat  the  title  of  his  landlord,  bm 
to  this  there  are  exceptions :  Ist.  Where  the  title  of  the  land- 
lord has  expired.  2.  It  is  competent  for  the  tenant  to  shoi 
when  the  title  of  the  landlord  expired,  and  so  he  may  dia 
pute  the  validity  at  any  time  previous  to  his  own  tenaocj 
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S.  Where  a  deed  is  taken  or  made  by  a  party  to  avoid  the 
payment  of  his  debts,  the  conveyance  is  good  as  against  him, 
and  he  cannot  set  aside  such  conveyance  on  this  ground,  but 
the  vendee  can  sustain  ejectment  against  the  vendor.    When 
ft  party  purchases  property  and  takes  the  title  in  the  name 
of  one  or  all  of  his  children,  it  is  an  advancement  to  the 
children,  and  is  a  good  title  against  the  father  and  all  others 
claiming  under  him.     When  a  deed  is  taken  in  the  name  of 
a  party,  the  title  remains  in  him  until  it  is  shown  to  be  re- 
conveyed  by  him,  and  cannot  be  ousted  by  destruction  of  the 
deed  by  the  vendor,  and  if  the  jury  believe  that  the  title  of 
the  Und  was  in  Jesse  Harris'  sous,  then  it  there  remains  un- 
til it  is  shown  that  they  or  he  has  disposed  of  it  by  legal 
^nvqrance.     The  admission  of  the  maker  of  a  deed  is  evi- 
dence of  its  existence,  and  if  the  jury  believe  that  Jesse  Har- 
ris did  admit  that  the  deed  was  in  his  children,  and  that  it 
^^  burnt  up,  then  the  legal  title  was  in  his  boys,  and  their 
vendee  are  entitled,  prima  faciei  to  recover.    4.  Because  the 
jury  found  contrary  to  the  charge  of  the  Court,  in  this,  that 
*Qe  Court  charged  the  jury  that  plaintiff  must  recover  on  the 
^fength  of  his  own  title,  and  not  on  the  weakness  of  his 
adversary.     Because  the  Court  charged  the  jury,  that  if  they 
Wieve,  from  the  evidence,  that  Jesse  Harris  had  conveyed 
the  premises  to  his  son,  Daniel,  or  all  of  them,  he  could  not 
recover.     Because  the  Court  charged  the  jury  that,  if  they 
believed  from  the  evidence  that  Daniel  Harris  was  a  son  of 
Jesse  Harris,  and  as  such  conveyed  his  interest  to  defendant, 
as  to  that  interest  Jesse  Harris'  administrator  could  not  re- 
cover.    Because  the  Court  charged  the  jury,  that  if  Daniel 
Harris  conveyed  his  interest  in  said  lands  to  defendant  while 
under  age,  no  one  else  except  Daniel  Harris  could  take  ad- 
vantage of  that  fact.     Because  the  jury  found  contrary  to 
evidence,  contrary  to  the  weight  of  evidence,  and  without 
evidence,  and  contrary  to  law.    And  last,  tliat  one  of  plain- 
tiff's counsel,  Colonel  Harris,  while  the  jury  were  out  and 
oonaidering  their  verdict,  said,  within  ten  feet  of  the  jury 
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room,  and  loud  enough  for  them  to  hear  him,  that  he  had  a 
mau  on  that  jury  who  would  find  for  plaintiff  or  make  a 
mistrial. 

As  to  this  last  ground,  Hudson  G.  Tabor  made  affidavit 
that  when  the  jury  were  out  deliberating  on  the  cause,  he 
heard  Mr.  Harris,  one  of  plaintiff's  counsel,  say,  within  ten 
feet  of  the  jury  and  loud  enough  for  them  to  hear  him,  that 
he  had  a  man  of  the  jury  who  would  find  for  plaintiff  or 
make  a  mistrial. 

Mr.  Warren,  counsel  for  plaintiff,  made  affidavit  that  he 
heard  Harris  make  such  a  remark,  as  to  a  man  or  men  on 
the  jury,  but  he  did  not  think  at  the  time  that  it  was  near 
enough  for  the  jury  to  hear  Harris.  Six  of  the  jury  made 
affidavit  that  they  did  not  hear  such  remark,  and  decided 
only  from  the  evidence.  Harris  made  affidavit  admitting 
that  he  made  such  remark  for  fun  in  the  bar,  but  most  posi- 
tively denied  that  it  was  said  in  the  hearing  of  the  jury. 

The  Court  granted  a  new  trial,  and  that  is  assigned  as 
error. 

L,  P.  D.  Warren  ;  W.  A.  Hawkins,  for  plaintiff  im 
error. 

Strozier  &  Smith  ;  Clark  &  Spencer,  for  defendant 

LocHRANE,  Chief  Justice. 

It  appears  from  the  record  that  Jesse  Harris  was  the 
owner  of  the  lands  in  controversy,  and  by  a  written  lease 
rented  them  to  one  William  Tanner,  who  assigned  his  lease 
to  the  defendant  in  error.  The  action  of  ejectment,  tbe 
foundation  of  this  litigation,  was  instituted  by  Harris  in  his 
lifetime,  and  is  now  prosecuted  by  his  administrator  de  homin 
non. 

Several  questions  are  made  by  the  record,  which  we  will 
not  discuss,  as,  in  the  general  view  we  take  of  the  merits  of 
this  case,  they  become  unimportant. 

It  will  be  seen  by  this  statement  of  facts^  that  the  defen- 
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daot  in  this  action  went  into  possession  of  the  premises  in 
dispute  as  the  tenant  of  Jesse  Harris,  and,  upon  the  principle 
of  W  embodied  in  tlie  Code,  section  2257,  and  decided  hy 
this  Court  in  33  Georgia^  163,  a  tenant  cannot  repudiate  the 
landlord's  title  until  he  surrenders  up  to  him  the  possession 
of  the  premises.  No  principle  of  the  law  is  of  more  solid 
and  oomprehensive  justice  than  this — none  which  invokes  a 
stricter  and  more  rigid  enforcement  at  the  hands  of  Courts. 
The  tenant,  or  his  assignee,  upon  every  principle  of  justice 
and  hWf  must  not  attorn  to  another  nor  set  up  in  himself  a 
title  in  conflict  with  his  landlord's  while  in  possession  of  his 
property. 

Id  this  ease  there  is  proof  that  the  assignee  of  Tanner 

claims  the  property  under  title  had  from  Daniel  Harris,  one 

of  the  sons  of  Jesse  Harris,  and  proof  of  the  sayings  of  Jesse 

Harris,  which  were  neighborhood  rumors,  that  he  had  bought 

the  lands  for  his  boys  or  fop  Daniel.     Under  this  claim  of 

^tle,  it  is  contende<l  that  the  defendant  in  error  was  entitled 

to  recover.     The  ingenious  presentation  of  the  question  by 

OQr  brother  Clark,  involves  the  solution  of  a  difficulty  orig- 

'Dating  out  of  the  death  of  the  plaintiff,  Jesse  Harris,  and 

toe  proposition  is,  that  by  law  the  real  estate  of  Jesse  Harris, 

^Q  his  death,  vested  in  his  heirs,  and  dissolved  the  relation 

^f  landlord  and  tenant,  and  inasmuch  as  the  defendant  in 

^rror  claims,  through  his  heirs,  he  stands  before  the  Court 

IQ  their  shoes,  and  may  defend  as  against  the  administrator 

of  Jesse  Harris'  estate,  under  the  shelter  of  their  title.     By 

taking  this  view  of  the  case,  much  may  be  said  upon  the 

rights  of  the  heir-at-law  to  the  possession  of  the  realty,  as 

against  the  claim  of  the  administrator,  except  in  cases  where 

the  Ordinary  directs  a  sale  for  the  payment  of  debts,  etc. 

Upon  the  examination  of  the  evidence  in  this  case,  it  appears 

that  the  defendant  in  error  claims  only  through  one  of  the 

flons  of  Jesse  Harris,  and  is  not  panoplied  by  the  facts  as  to 

his  legal  rights  which  the  suggestion  might  otherwise  imply. 

Bat  we  are  of  opinion,  clearly^  that  the  action  commenced 
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by  Jesse  Harris  in  his  lifetime  for  this  land,  against  one 
who  was  his  tenant,  still  continues  over  to  his  administrator 
with  all  the  incidents  it  originally  possessed,  and  that  deatl 
does  not  dissolve  the  relation  of  landlord  and  tenant,  bo' 
the  same  rule  applies  to  this  case  as  would  be  in  force  i 
Jesse  Harris  were  still  in  life.  And  our  opinion  is,  that  th( 
verdict  of  the  jury  is  sustained  by  the  evidence. 

The  several  grounds  in  the  motion  for  a  new  trial,  ar 
predicated  upon  the  charges  of  the  Court  We  have  no 
traveled  through  the  various  presentations  of  this  case  by  th< 
Court,  as  we  do  not  deem  it  necessary.  We  are  satisfied  th< 
verdict  is  right,  and  that  the  Court  erred  in  setting  it  asid 
and  granting  a  new  trial.  Perhaps  the  remark  of  connsel 
testified  to  in  this  case,  may  have  been  the  ground  of  his  lo* 
tion  in  the  premises.  We  do  not  see,  however,  that  the  lan- 
guage said  to  be  used  could  be  imputed  as  improper  in  the 
jury.  Whatever  weight  may  be  attached  to  it  otherwise,  it 
is  insuificient  to  predicate  a  new  trial  upon,  and  we  therefore 
reverse  the  judgment. 


Jeff  Nesbit  et  al.j  plaintiffs  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

1.  The  plaintiffs  in  error  were  indicted  for  murder  and  cooWcted,  and  a 
motion  for  a  new  trial  was  overruled  by  the  Court : 

Heldf  That  the  practice  of  trying  the  competency  of  jurors  by  the  Coaiti 
under  the  law,  now  is,  afler  the  juror  has  satisfactorily  answered  the 
statutory  questions  and  is  pronounced  competent,  the  party  pvttiiif 
such  juror  upon  trial  must  produce  evidence  of  the  untruthfulness  of 
his  answers,  and,  afler  the  introduction  of  such  testimony,  it  is  withio 
the  province  of  the  Court  to  hear  the  juror  or  examine  him  as  to  lui 
explanation  in  the  premises.  The  object  of  the  law  is  to  procure  fiui 
and  impartial  jurors,  and,  while  the  formation  or  expression  of  u 
opinion  upon  mere  rumor  will  not  necessarily  disqualify  a  juror,  yd 
the  character  of  the  expression,  the  sources  of  information  and  thi 
circumstances  under  which  it  has  been  used,  are  matters  for  the  Cour 
to  consider,  in  ascertaining  the  existence  of  bias  or  prejudice. 
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^  While  we  recognize  the  rule  governing  the  admission  of  dying  declar- 
iitxoDs,  aa  laid  down  in  the  Code,  section  3728,  yet  contiguity  to  death 
«nd  the  fixed  opinion  of  the  deceased  that  he  would  die,  coupled  with 
the&ct  of  his  being  then  dying,  from  compression  of  the  brain,  not- 
withstanding the  physician^  8  opinion,  constituted  such  a  condition  as 
rendered  the  evidence  admissible,  subject  to  the  charge  of  the  Court. 
^   And  we  hold  that  the  character  of  the  deceased  for  wickedness,  and 
bis  disregard  of  the  laws  of  God,  are  to  be  considered  by  the  jury ;  for 
though  a  man  may  have  lost  hope  of  this  world,  yet  if  he  has  no  belief 
in  God,  or  in  divine  revelation,  while  his  declarations  are  admissible, 
tkeir  weight  and  consideration  is  for  the  jury. 
^    ffeld  again.  That  the  verdict  of  murder  in  this  ease  is  not  sudtained 
bjr  the  evidence. 

Criminal  law.  Jurors.  Dying  declarations.  New  Trial. 
Practice.  Before  Judge  Clark.  Baker  Superior  Court. 
April  Term,  1871. 

JeffXesbit  and  George  Johnson  were  indicted  for  murder- 
Xig  John  Jordan^  with  a  hoe,  in  said  county,  in  April,  1870. 
A.11  the  parties  were  negroes.  While  empannelling  the  jury, 
<^tie  Williams,  after  answering  the  statutory  questions  on  his 
^o«r  dire,  was  put  upon  the  prisoners.  Their  counsel  asked 
^hat  he  be  put  upon  the  Court  as  trior.  This  was  allowed, 
*^Ut  when  they  proposed  to  ask  Williams  whether  he  had 
*Ormed  and  expressed  an  opinion  from  rumor,  the  Court  re- 
'^ised  to  allow  the  question  to  be  asked. 

Pending  the  trial,  prisoner's  counsel  moved  to  reject  the 

dyings  of  Jordan,  deceased,  which  appear  in  the  evidence 

))elow,  because  there  was  no  sufficient  basis  laid  for  using 

them  as  his  dying  declarations,  but  the  Court  overruled  the 

motioa. 

The  evidence  on  the  trial  was  as  follows : 

H.  H.  Hall,  sworn :  ^hat  he  knows  the  defendants  and 
deceased;  all  the  parties  were  living  four  miles  west  of  this 
plaoe,  on  T.  Nesbit's  place ;  witness  had  cliarge  of  the  place; 
John  Jordan,  deceased,  was  foreman  of  all  the  hands;  the 
defendants  were  under  him;  difficulty  occurred  the  12th  of 
April,  1870,  at  about  seven  o'clock  in  the  morning,  in  Baker 
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county;  heard  of  difficulty  about  eight  that  morning;  de- 
ceased sent  for  him ;  he  (Jordan)  was  not  where  the  difficulty 
occurred,  but  about  four  hundred  yards  from  the  place;  de- 
ceased was  suffering  a  great  deal ;  right  eye  swollen  and 
closed ;  he  was  in  buggy,  coming  to  the  house;  he  said  " Mr. 
Hall,  let  us  go  back  to  the  house;''  deceased  said  no  more 
until  he  got  on  bed ;  deceased  seemed  in  great  agony ;  said 
nothing  to  him  till  just  before  doctor  came;  deceased  said 
that  he  would  die,  several  times;  said  that  his  skull  was 
broken;  tried  to  reassure  him  that  blow  was  not  serious, 
and  tried  to  buoy  him  up;  deceased  repeated,  after  doctor 
examined  him  and  my  conversation  with  him,  that  he  would 
die;  told  me  these  statements  about  nine  o'clock  in  the  mom* 
ing,  and  the  last  time  I  saw  him  was  ten,  when  I  left;  died 
on  the  13th,  about  twelve  o'clock,  a.  m.  ;  had  been  there  at 
eight  that  morning;  he  was  dying  and  insensible;  said  that 
he  never  had  such  a  rack  of  misery  in  his  head  before;  not 
conscious  between  twelve  and  time  he  died. 

Cross-Examined  by  Prisoners:  Saw  deceased  about  seven 
o'clock,  on  the  morning  of  the  13th;  knows  nothing  of  his 
condition  from  the  time  he  saw  him  on  the  12th  until  the 
morning  of  the  13th. 

Statements  of  Deceased:  Said  he  liad  the  hands  divided 
that  morning;  had  portion  of  them  plowing,  the  rest  replant^ 
ing  corn;  went  by  the  plows  that  morning;  remained  at 
plows  awhile,  then  went  to  where  the  hands  were  planting; 
found  prisoners  idling;  commenced  ripping  at  them,  and  they 
commenced  quarreling  with  him;  about  that  time  deceased 
picked  up  his  hoe  to  go  across  their  rows  to  get  to  his; 
George  said,  "  Uncle  Jordan,  don't  hit  me  with  that  hoe;" 
deceased  said,  "Go  to  your  work,  I'm  not  going  to  pester 
you;"  about  that  time  they  got  into  a  general  fuss;  George 
struck  at  deceased  with  his  hoe;  he  defended  off  the  blow 
with  his  own  hoe;  Jeff  struck  him  on  the  head  with  his  hoe, 
knocking  him  senseless;  deceased  said  nothing  about  hn 
having  struck  at  prisoner;  this  occurred  on  Nesbit^s  plaoe, 
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in  the  field ;  known  deceased  ten  years ;  he  was  peaceable; 
never  put  me  to  any  trouble. 

Oro98'Examin€d  by  Prisoners:  Conversation  stated  in  chief 
examination  occurred  with  deceased  about  ten  o'clock  on  the 
morning  of  the  12th;  did  not  say  he  cursed  prisoners; 
was  a  cursing  negro;  deceased  said  he  ripped  at  them,  after- 
wards picked  up  iiis  hoe  to  go  across  their  rows  to  get  to  his 
row;  (George  said  don't  hit  me  with  that  hoe,  Uncle  Jordan ; 
said  if  prisoners  struck  him  more  than  once  he  did  not  know 
it;  Jeff  struck  him;  know  nothing  against  Jordan;  knew 
nothing  of  his  disposition  to  grumble ;  he  would  press  hands ; 
knew  deceased  to  be  a  quiet,  peaceable  negro  with  me;  know 
nothing  of  his  conduct  to  others. 

Dr.  James  A.  Fogle  sworn :  I  am  a  professional  man, 
am  a  physician ;  knew  John  Jordan  and  prisoners;  visited 
Jordan  on  the  12th,  between  nine  and  ten  o'clock;  saw 
contused  wound  on  the  head,  complained  of  pain  there;  was 
ntional  but  slightly  comotose  at  the  time,  but  slight  excite- 
ment of  the  pulse,  skin  moist,  and  deviating  but  little  from 
the  natural  condition  ;  remained  with  him  but  a  few  minutes; 
had  conversation  enough  to  know  that  he  was  rational ;  saw 
Wm  on  the  14th,  at  post  mortem  examination;  discover- 
^  a  depressed  fracture  in  the  skull,  between  frontal  and 
parietal  bones;  wound  inflicted  by  some  dull,  heavy  in- 
^ment;  it  was  mortal,  judging  from  its  appearance;  suf- 
ficient to  cause  death  by  congestion  and  depression  ;  he  died 
fioffl  the  efTect  of  said  wound  inflicted  on  his  head. 

Gross- Examined:  Examined    the   extent  of  the  wound, 

could  not  raise  it,  from  reason  of  its  recency;  he  was  not  in 

a  dying  condition ;  never  saw  him  but  once;  chances  for  his 

recovery  decidedly  in  his  favor  when  I  first  saw  him ;  as  a 

general  thing  contused  wounds  are  favorable;  saw  clotted 

blood  about  the  wound  ;  bone  pressing  on  the  brain    pro- 

dooes  comotose  state ;  could  not  tell  whether  it  could  have 

been  raiseil  or  not;  did  not  think  that  he  was  going  to  die, 

and  told  him  so;  depression  and  fracture  sufficient  to  pro- 

daoe  death. 
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John  Neil,  (colored)  sworn:  Know  the  parties;  live  od 
Nesbit's  place,  where  they  do  work ;  reiueinbers  where  diffi- 
culty took  place  in  field  ;  heard  Q-eorge  say  on  Monday— 
me  and  him  were  in  dispute — he  said  that  some  of  the  head 

men  would  get  the knocked  out  of  them ;  did  not  go 

with  old  man  Jordan  to  the  house;  Ben  did;  was  at  house 
when  deceased  was  put  to  bed ;  became  insensible  between 
ten  and  eleven  the  day  he  was  wounded ;  was  there  until 
about  two  o'clock ;  was  not  there  when  he  died ;  was  an 
hour  and  half  afler  he  died ;  never  went  back  that  night; 
was  insensible  at  two  o'clock ;  he  was  out  of  bed,  his  wife 
got  me  to  put  him  back;  called  him  and  he  did  not  answer; 
called  him  at  night  and  he  did  not  notice  me  or  answer  me^ 
or  talk  to  any  one  ;  he  could  move  about. 

OroBs-Examined :  All  the  reason  I  had  for  believing  he 
was  out  of  his  head,  he  would  not  speak  to  me  ;  he  rolled 
about  in  bed  and  would  not  answer  me ;  was  not  there  when 
doctor  came,  nor  while  he  was  there;  doctor  came  afler  I  had 
carried  him  into  the  house;  saw  him  shortly  after  doctor 
left;  was  not  sensible  a  short  time  afler  doctor  lefl;  spoke 
to  him  in  the  morning  before  doctor  came,  not  after  he  left. 

Jeff  Nesbit,  one  of  the  defendants,  sworn  for  the  otheri 
says  Jordan  told  witness  and  Charles  that  he  wanted  us  to 
go  to  replanting  corn.  Charles  took  bag  on  his  mule  and 
went  on  to  the  field.  Uncle  Jordan  went  by  the  plow-hands. 
We  went  to  field;  met  Charles  coming  back  with  mule,  and 
we  went  on  to  bag  corn;  took  three  ears  each  and  shelled  it 
Went  off  from  bag  and  heard  some  one  coming  behind ;  look- 
ed back  and  saw  uncle  Jordan  coming  before  and  Charles 
behind.  Uncle  Jordan  was  cursing  witness  and  George  for 
everything  he  could  think  of.  We  went  on  from  there  to 
where  we  had  to  replant  corn,  got  there  and  we  were  about 
midway  of  the  field.  Met  uncle  Jordan  still  cursing.  George 
said,  uncle  Jordan,  you  ought  not  to  curse  us  that  way,  we 
have  not  done  nothing  to  you.  He  replied,  By  God,  if  yoo 
don't  like  it,  don't  take  it.    George  said,  ''Seems  more  like 
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jou  doD't  like  it  any  more  tbao  we  do/'  When  he  said  that, 
lie  (Jordan)  picked  up  his  hoe  and  walked  off  from  his  row 
andsaid^  "God  damn  you,  just  repeat  them  words  again/' 
George  then  said  nothing.     Jordan  came  across  to  where 
George  was,  pulled  out  his  knife  and  said,  "Charles,  by 
God,  go  home  and  get  my  gun/'     Charles  said,  "No,  uncle 
Jordan,  I  don't  want  anything  to  do  with  it,"     Mary  was 
oomiDg  to  us.     Jordan  said,  "  Mary,  honey,  go  home  and  get 
my  gun."     He  was  Mary's  uncle.     Said  to  witness  he  was 
going  to  kill  them  two  d — n  sons  of  b — hes,  Mr.  White- 
bead  would  pay  his  way  out.     Mary  was  going  on  through 
tdd  pretty  slow,  and  Jordan  said,  "  If  you  don't  go  on  faster 
I  will  give  you  hell,  Mary,  and  as  you  go  on  for  my  gun,  go 
by  John's  and  tell  him  to  come  down  here  and  back  me,  I 
fi>tch  him  here  for   that  purpose."      He  said  to  Charles, 
"Come  here  and  take  one  of  these  d — n  .sons  of  b — hes." 
Charles  said,  "Uncle  Jordan,  I  don't  want  anything  to  do 
with  it."   He  came  though.    Charles  said,  "Boys,  you  know 
Docle  Jordan  will  curse,  go  on  to  your  corn."     We  started. 
Jordan  said  we  dhould  not  plant  another  hill.     George  said^ 
"Vecan  go  home  then."     Jordan  said,  "God  damn  you, 
80."    We  started  home;  he  (Jordan)  followed,  cursing  us, 
Uid  had  his  hoe.     We  walked  pretty  pert  and  got  him  a 
good  distance  behind  us.     He  caught  up  with  us  and  struck 
Oeoi^,  and  he  struck  Jordan  back. 

CrosS'Examined:  We  were  shelling  corn  by  bag,  which 
iras  not  halfway  in  the  middle  of  the  field  of  one  hundred 
teres,  bat  good  piece  from  fence ;  Jordan  was  about  two  hun- 
Ired  yanis  off  when  I  heard  him ;  left  bag  and  went  off 
bwn  to  the  other  end  of  the  field ;  old  man  Jordan  went  to 
he  bag,  picked  up  two  ears  and  come  on  back ;  when  we  got 
Ql  of  the  rows,  we  turned  round  and  came  back;  had  our 
oes;  first  talk  occurred  near  tiie  middle  of  the  field;  were 
^planting  with  our  hoes;  never  stopped  planting  corn,  but 
apt  on;  last  talk  we  had  was  at  end  of  row;  put  hoes  down 
t  boose;  kept  our  hoes  in  our  hands  all  the  time  after  we 
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lefl  bag,  until  we  got  to  the  house;  Charles  had  passed  when 
we  had  the  first  talk;  he  had  been  there;  Charles  was  about 
as  far  as  across  the  Court-house  when  licks  were  struck;  had 
gone  about  one  hundred  yards  from  planting;  did  not  tell 
Mary  what  he  wanted  with  the  gun ;  struck  George  across  the 
head;  it  was  a  pretty  loud  lick;  George  struck  him  back- 
hit  him  with  eye  of  the  hoe;  did  not  hit  George  with  both 
hands;  had  hoes  in  hand  with  eyes  on  the  ground;  he  hit 
old  man  on  his  head;  he  was  the  man  that  struck  the  blow; 
never  hit  him  but  one  blow;  we  went  off  and  left  him  lying 
there. 

Re-Examined:  Old  man  fell  when  George  struck  him; 
don't  know  which  lick  knocked  him  down;  we  both  struok 
him  at  the  same  time. 

Charles  Nesbit  sworn:  Tuesday  morning  uncle  Jor- 
dan told  witness  to  go  to  the  field  with  a  bag  of  corn  and 
replant;  sun  was  right  smart  high,  about  half  hour;  when 
witness  got  near  bag  corn  in  the  field,  he  saw  George  and 
Jeff  leaving  it  with  corn;  had  their  hoes;  uncle  Jordan 
commenced  cursing  the  boys  for  not  getting  to  their  work 
time  enough;  boys  were  aliead  of  witness  and  Jordan ;  took 
their  rows  and  were  going  on  ahead  of  us ;  got  there  and 
were  replanting  corn;  when  we  got  up  there,  uncle  Jordan 
commenced  cursing  them  again,  and  left  his  work  and  wenl 
over  to  them,  carrying  his  hoe;  they  were  all  standing  to- 
gether; Jordan  called  on  witness  to  go  to  the  house  and  get  his 
gun  to  keep  prisoners  off  him ;  they  were  standing  quarreling: 
were  not  doing  anything;  witness  refused  to  have  anything 
to  do  with  it;  Jeff  was  doing  nothing  but  quarreling,  bul 
Jordan  called  upon  me  to  take  hold  of  Jeff;  after  a  while 
I  went  up  to  where  they  were  standing  and  said,  *'  George, 
come  let's  go  to  replanting  corn,  you  know  uncle  Jordan 
will  cuss  and  been  cussing ;"  then  George  said,  "  Jeff,  come 
on,  let's  go,"  and  wheeled  off;  uncle  Jordan  said,  "No,  (Sod 
damn  you,  you  shan't  plant  another  hill ;  go  to  the  house;'^ 
when  uncle  Jordan  said  that,  the  boys  started  off  to  the 
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hoose.  I  turned  my  back  and  went  to  work;  uncle  Jordan 
followed  prisoners,  cursing  them;  his  cursing  did  not  sur- 
prise me ;  I  was  used  to  it ;  went  or  to  my  work ;  ailer 
awhile  I  heard  two  licks  pass;  saw  uncle  Jordan  throw  his 
hands  to  his  face;  heard  George  say,  "Uncle  Jordan,  you 
strucic  me  first  lick ;"  George  was  standing  on  the  right  hand 
and  Jeff  on  the  left  hand  of  Jordan ;  immediately  afler  I 
heard  the  two  blows,  I  looked  around  and  saw  uncle  Jordan 
down  in  a  squatting  position^  Jordan  had  his  hoe;  he  had 
followed  prisoners  from  where  they  were  at  work  towards 
the  house,  about  as  far  as  from  here  to  Mr.  Scol lay's  store. 
George  and  Jeff  shouldered  their  hoes  and  went  on  to  the 
bouse;  witness  carried  corn  in  ear  to  the  field  before  the 
difficulty;  no  one  went  with  him;  witness  then  took  mule 
back  to  the  plow  and  met  prisoners  in  the  field,  about  two 
hundred  yards  from  the  bag;  it  was  about  four  hundred 
7^  from  where  witness  met  prisoners  to  where  he  had  to 
<Wy  the  mule  to  the  plow;  he  hitched  the  mule  to  a  snag 
uid  went  back  to  the  bag;  the  corn  had  to  be  shelled;  pris- 
^^ershad  no  more  than  time  to  shell  their  corn,  before  I  got 
^ithia  fifty  yards  of  the  bag;  witness  went  first  and  Jordan 
afterwards ;  Jordan  had  been  in  cotton  field ;  had  not  been  in 
cornfield  before  that  morning;  there  is  a  cross  fence  be- 
tween the  two  fields;  the  prisoners  were  going  down  one 
low,  and  witness  and  Jordan  were  coming  down  behind 
them;  they  got  their  row  and  turned  back  and  met  Jordan, 
where  he  went  over  to  them ;  it  was  not  necessary  for  Jordan 
to  go  over  prisoners'  row  to  get  to  his  work. 

Cross- Examined:  Have  known  uncle  Jordan  eleven  years; 
he  was  foreman  of  the  place;  was  quiok-temi>ered ;  we  knew 
he  was  foreman ;  cursed  a  great  deal ;  hands  knew  it  was  his 
custom  to  quarrel  a  good  deal;  the  prisoners  kept  up  the 
quarrel;  did^ot  understand  what  the  prisoners  were  saying; 
understood  uncle  Jordan  to  say  that  they  should  not  plant 
any  more  corn.  Jordan  never  told  witness  but  once  to  keep 
prisoners  off  of  him;  never  heard  uncle  Jordan  say  to  Mary 
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,eft  bag,  until  we  got  to  tlie  house;  Charles  liad  pa 
we  had  the  first  talk;  he  hail  been  there;  Charles 
aa  &r  as  across  the  Court-house  when  licks  were  st 
gone  about  one  hundred  yanis  from  planting;  dl 
Mary  what  he  wanted  with  the  gun ;  struck  George 
head;  it  was  a  pretty  loud  lick;  George  stnick  h 
hit  him  with  eye  of  the  hoe;  did  not  hit  George 
bands;  had  hoes  in  hand  with  eyes  on  the  groui 
old  man  on  his  head;  he  was  the  man  that  struck 
oever  hit  him  but  one  blow;  we  wont  oGTand  lefl 
there. 

He-Examined:  Old  man  fell  when  George  st 
don't  know  which  lick  knocked  iiim  down;  we  bi 
him  at  the  same  time. 

Charles  NESBrr  sworn;     Tuesday  morning  i 
dan  told  witness  to  go  to  the  lield  with  a  bag  of 
replant;  sun  was  right  smart  liigh,  about  half  ho 
witness  got  near  bag  corn  in  the  field,  he  saw  G 
Jeff  leaving  it  with  corn;  had   their  hoes;  unc 
commenced  cursing  the  boys  for  not  getting  to 
time  enough;  boys  were  ahead  of  witness  and  J< 
their  rows  and  were  going  on  ahead  of  us;  go 
were  replanting  corn;  when  we  got  up  there,  » 
commenced  cursing  them  again,  and  left  hia  iw 
over  to  them,  carrying  his  hoe;  they  were  a.^ 
gether;  Jordan  called  on  witness  to  go  to  the  h^ 
gun  to  keep  prisoners  off  him;  they  werestaa^ 
were  not  doing  anything;  witness  refused  tv 
to  do  with  it;  Jeff  wa^  doing  nothing  bub- 
Jordan  called  upon  nie  to  take  hold  of  i 
I  went  lip  to  where  they  were  standlDj 
come  lot's  go  to  replanting  t 
will  cnsij  and  been  ousfting;"  (hen  G« 
OD,  let'a  go,"  and  whW«(l  off;  nn«jl«  •' 
damn  you,  you  shaii'fi^M^  auaj 
wheo  uncle  tVPAau  mid  lU 
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my  gun  oomes^  Fll  fix  you  two  d — d  sons  of  b — hes ;  I'll 
shoot  these  two  d— -d  sods  of  b — lies,  and  Mr.  Whitehead 
will  pay  my  way  out ;"  Charles  said,  "  Boys,  let's  go  on  to 
work;  you  know  uncle  Jordan  will  cuss ;"  Jordan  said,  '*  No, 
G— d  d — n  you,  you  shan't  go  to  the  house."  Jeff  said, 
•*Yoa  have  cussed  me  for  all  the  d— d  sons  of  b — hes  this 
moraing,  and  I  have  said  nothing  to  you  ;"  and  then  Jordan 
called  Mary  and  said,  "  Honey,  go  home  and  get  my  gun." 
Charles  was  a  good  piece  off,  when  Jordan  called  Mary  to 
get  bis  gun,  replanting  corn ;  Jeff  said,  "  George,  if  we  can't 
replant  corn,  we  can  go  back  to  the  house ;"  we  started  to 
the  house,  and  uncle  Jordan  followed  us,  with  his  hoe  on  his 
shoaHer;  did  not  have  to  go  by  Charles  to  go  to  the  house ; 
he  was  going  one  way  and  we  another ;  suppose  we  had 
^ked  about  two  hundred  and  fifty  yards  towards  the  house 
from  where  we  started  ;  uncle  Jordan  followed  afler,  cursing. 
Jeff  said,  "Well,  uncle  Jordan,  you  have  been  cursing  us  all 
the  morning  and  we  have  said  nothing;"  uncle  Jordan  said, 
* Jost  say  them  words  again  if  you  dare ;"  when  the  words 
Were  repeated,  Jordan  struck  Jeff,  and  me  too ;  then  we  both 
^ck  him, and  he  went  down,  like  on  bis  knees;  when  Jor- 
dan fell,  Jeff  said,  "Well,  you  struck  me  the  first  lick;" 
struck  me  first  and  Jeff  afterwards ;  we  turned  off  and  went 
to  the  house.     Jeff  broke  his  hoe. 

CroM^Examined:  Jordan  hit  witness  and  Jeff  on  their 
heads;  did  not  see  where  Jeff  struck  Jordan ;  both  struck  at 
the  same  time;  was  certain  that  Jordan  had  his  hoe  drawn 
on  US  when  he  came  across  to  us ;  Jordan  passed  prisoners  on 
the  way  to  the  house,  whirled  around,  faced  them,  and  struck 
them  both ;  they  were  face  to  face  when  prisoners  struck  Jor- 
dan ;  prisoners  were  between  Jordan  and  Charles  when  the 
blows  were  striken  with  their  backs  to  Charles. 

The  jury  found  the  defendants  guilty,  with  a  recommen- 
dation to  mercy.  Their  counsel  moved  for  a  new  trial  upon 
the  grounds,  the  Court  erred  :  1st.  In  refusing  to  allow  said 
question  to  be  asked  of  Williams.     2d.  In  not  rejecting  the 


I 


248         SUPREME  COURT  OF  GEORGIA. 

Nesbit  et  al.  vs.  The  State  of  Georgia. 

said  dying  declarations  of  deceased,  and,  3d,  because  the  ver- 
dict was  contrary  to  law  and  strongly  and  decidedly  against 
the  weight  of  the  evidence. 

The  Court  refused  a  new  trial,  and  that  is  assigned  as  or- 
ror  on  said  grounds. 

(The  original  bill  of  exceptions  and  record  were  stated  here 
by  counsel  to  have  been  started  in  time  for  this  Court,  and 
lost  en  route,  and  failed  to  reach  here  by  return  day  for  tliia 
term.  Thereupon  an  agreed  copy  was  substituted,  and  the 
case  was  allowed  to  be  entered  on  the  docket  of  this  term.) 

T.  R.  Lyons,  Capers  King,  by  R.  F.  Lyon,  for  plain- 
tiffs in  error. 

« 
R.  H.  Whitely,  Solicitor  General,  by  R.  Sims,  for  the 

State. 
LoCHRANE,  Chief  Justice. 

The  plaintiffs  in  error  were  indicted  for  the  crime  of  roaf' 
der  and  found  guilty.  A.  motion  was  made  for  a  new  tri^^ 
upon  several  grounds,  which  were  overruled  by  the  Courtj 
and  the  case  comes  before  this  Court  for  error  alleged  upoc^ 
that  judgment. 

1.  The  first  question  made  in  relation  to  the  refusal  of  th6 
Court  below  to  allow  certain  questions  to  be  put  to  the  ju- 
ror, who  was  before  the  Court  on  trial  as  to  his  competenqr* 
This  question  is  an  important  one  as  to  the  practice  of  the 
Courts  in  this  State,  and  we  will  briefly  advert  to  the  rule 
of  law  governing  such  cases.  Under  the  present  law  we 
hold  that,  after  the  juror  has  answered  the  statutory  ques- 
tions satisfactorily,  and  has  been  pronounced  competenti 
and  the  parties  put  him  before  the  Court  as  trior,  primary 
evidence  of  the  untruthfulness  of  his  answers  must  be  of- 
fered, and  that  it  is  not  competent  or  legal  to  propound  qnea- 
tions  to  the  juror  himself  to  show  his  incompetency.  Bat 
after  the  introduction  of  such  testimony,  it  is  within  the  pro- 
vince of  the  Court  to  hear  the  juror  or  examine  him  as  to  his 
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expIaoatioDS  in  the  premises.  The  object  of  the  law  is  to 
procare  fair  and  impartial  men,  and  while  the  formation  or 
expression  of  an  opinion  upon  mere  rumor  is  not  sufficient 
to  disqualify  a  juror,  yet  much  depends  upon  the  opinion 
of  the  Court,  under  all  the  circumstances  in  evidence,  to  see 
whether  he  has  bias  or  prejudice.  It  is  not  the  amount,  but 
the  existence  of  the  sentiment  that  should  control  the  judg- 
ment, for  the  law  of  Georgia  provides  for  perfectly  impartial 
men  to  discharge  the  duty  of  jurors.  The  judgment  of  the 
Court  on  this  subject  is  seldom  reversed,  and  therefore  the 
oonscious  responsibility  of  the  judgment  should  weigh  in 
the  consideration  of  the  Court.  In  the  case  before  us  we 
think  there  was  no  error  in  the  view  he  took  of  the  law  upon 
this  subject. 

2.  The  second  exception  is  in  relation  to  the  admission  of 
^Jing  declarations,  under  the  Code,  section  3728.  We  have 
^mined  the  evidence  touching  the  condition  of  the  deceased 
t  the  time  the  declarations  were  made,  and  while  we  recog- 
iiize  the  rule  laid  down  by  several  authors,  as  to  what  the 
condition  must  be:  1  Phil.  Ev.,  289;  Wharton,  31;  11th 
^,  353,  and  in  Roscoe's  Cr.  Ev.,  etc.,  still  we  apprehend 
the  contiguity  to  death,  and  the  fixed  opinion  of  the  de- 
ceased that  he  would  die,  and  his  being,  in  fact,  dying  from 
the  effect  of  compression  of  the  brain,  constituted  such  a  con- 
dition as  would  have  properly  admitted  the  testimony,  sub- 
ject to  the  charge  of  the  Court  applicable  to  it. 

3.  The  peculiar  character  of  the  deceased  for  wickedness 
aod  disregard  of  the  law  of  God  in  his  outpourings  of  blas- 
phemy, would  have  invoked  the  consideration  of  the  jury ; 
fi)r  if  a  man,  even  without  hope  of  life  in  this  world,  never- 
theless without  belief  in  Go<l  or  in  the  divine  revelation,  while 
his  declarations  would  be  admissible,  their  weight  and  con- 
sideration should  be  weighed  by  the  jury. 

4.  In  this  case  we  will  not  travel  over  the  field  of  evi- 
dence before  us ;  it  is  unnecessary.  From  its  consideration, 
we  are  overwhelmingly  satisfied  that  the  verdict  for  murder 
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supported  by  the  testimony.    And  we  think  the  Cour^ 
in  not  granting  a  new  trial  on  this  ground. 
Jgmcnt  reversed  upon  the  ground  the  Court  erred  i  ^ 
uling  the  motion  for  a  new  trial  in  this  case  n|>on  tic  j 
nd  that  the  verdict  was  contrary  to  the  testimony. 


.  B.  Raiford,  plaintiff  in  error,  vs.  Seth  K.  Tayiczz 

defendant  in  error. 

iVhcre  a  sheriff  had  levied  on  personal  property  and  turned  it  over  t.  ^) 
third  party  on  his  making  the  usual  *'  claim  affidavit/'  and  givicr~s^^ 
forthcoming  bond,  but  taking  no  bond  for  the  costs  and  damam.^ 
which  the  jury  might  find  for  the  delay,  in  case  the  claim  was  for  d^s^y 
only,  and  the  claim  was  dismissed  on  the  motion  of  the  plaintL  £Fk 
fi.  fa.  : 

Heldy  That  it  was  not  error  in  the  Court  to  hold  the  sheriff  liable  om 
rule  for  the  value  of  the  property  levied  on,  and  to  direct  an  issne  to 
ascertain  that  value. 

Held  further,  That  the  answer  of  the  sheriff,  there  being  in  it  notiiof 
binding  on  the  question  of  the  value  of  the  property,  was  immatenAl 
on  the  trial  of  the  said  issue,  and  there  was  no  error  in  trying  the  same 
without  the  presence  of  the  answer,  it  having  been  mislaid. 


Clabe. 


Rule  against  Sheriff.    Practice.    Before  Judge 
Sumter  Superior  Court.     April  Term,  1871. 

Raiford,  as  sheriff,  had  in  hand  a  Ji,  fa.  in  favor  of  Ta; 
lor,  and  levied  it  upon  certain  personal  property.     It  ^ 
claimed  and  he  delivered  the  property  to  claimant  with 
taking  the  usual  bond  to  pay  plaintiff,  cost  and  damages 
case  it  were  shown  that  the  claim  was  made  for  delay  i 
For  the  want  of  this  bond  the  claim  was  dismissed. 
April  Term,  1871,  Taylor  ruled  Raiford  for  this  n? 
He  answered,  showing  that  he  had  not  sold  said  pr 
because  it  was  claimed.    Not  being  able  to  produce  th^ 
erty,  the  Court  held  that  Raiford  was  liable  to  Taj 
the  value  of  the  property,  and  ordered  an  issue  as  t 
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to  be  tried.     Issue  was  then  joiQed,  but  was  not  tried  till 
April  Term,  1871.     Raiford  was  then  absent,  and  his  an- 
swer coald  not  be  found ;  and  for  these  reasons  his  counsel 
objected  to  going  to  trial,  but  the  objection  was  overruled. 
While  Taylor  was  proceeding  to  show  the  value  of  the  said 
property,  Raiford 's  counsel  admitted  it  was  worth  more  than 
^wwdue  on  the  Ji.  fa,,  and  the  jury  so  found.     Thereupon 
the  Court  ordered  Raiford  to  pay  Taylor  the  amount  due  on 
the^/a.,  or  be  attached  for  contempt.    He  did  not  pay  and 
^^  arrested.     He  swore  that  his  health  had  been  bad  for 
fiix  months,  that  he  came  to  Court  during  the  two  first  days, 
«>ut  took  sick  and  went  home,  and  when  said  issue  was  tried, 
^^at  home  sick  in  bed.     And  his  counsel  moved  for  a  rule 
^  show  cause  why  the  order  for  him  to  pay  said  money 
^bonld  not  be  set  aside,  and  for  supersedeas  pending  that 
'iiotion.    The  Court  refused  the  rule  nisi.     It  is  claimed 
tliat  the  Court  erred  in  forcing  a  trial  in  the  absence  of  Rai- 
^rd  and  of  his  answer,  in  granting  the  rule  absolute  and  at- 
tachment against  him,  and  in  refusing  to  grant  the  rule  nisi 
to  vacate  the  jndgment  and  supersedeas. 

Hawkins  &  Burke,  for  plaintiff  in  error. 

J.  A.  Ansley,  by  S.  H.  Hawkins,  for  defendant. 

McCay,  Judge. 

It  is  a  positive  provision  of  the  law  in  relation  to  claims, 
(Code,  3G76),  that  the  claimant  shall  give  bond  to  pay  to  the 
plaintiff  all  damages  which  the  jury,  on  the  trial,  may  assess, 
in  case  it  should  appear  that  the  claim  is  interposed  for  de- 
lay only.  This  is  not  complied  with  by  a  forthcoming  bond 
for  the  property  levied  on.  That  is  optionary  with  the  claim- 
ant. The  sheriff,  therefore,  ought  not  to  have  secured  this 
claim,  and  it  was  not  error  in  the  Judge  to  make  the  rule 
absolate  for  the  value  of  the  property  levied  on,  and  to  di- 
FBOt  the  issue  io  find  what  that  value  was.  Nor  was  there 
Moj  such  error  as  justifies  interference  by  this  Court  in  his 
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refusal  to  continue.  The  fact  of  the  sheriff's  liability  had 
been  previously  adjudged,  and  it  does  not  appear  that  the 
answer  was  material  to  the  matter  now  in  isdue,  to- wit :  the 
value  of  the  property.  Indeed,  it  seems  to  have  been  admit- 
ted before  the  jury,  that  the  property  levied  on  was  worth 
more  than  the  amount  of  the  Ji.  fa.  As  this  value  was  the 
measure  of  the  liability  of  the  sheriff,  as  fixed  by  the  previous 
judgment,  at  least  to  the  extent  of  the^.  /a.,  we  affirm  the 
judgment. 


Jacob  M.  Gay,  plaintiff  in  error,  vs.  G.  W.  Mott,  defend- 
ant in  error. 

A  sarety  to  a  promissory  note  pleaded  that  he  had  signed  the  same  after 
it  had  been  executed  and  delivered  by  the  principals  and  accepted  by 
the  holder,  and  that  there  was  no  consideration  to  him  for  suph  promise : 

Seldf  That  the  Court  below  committed  no  error  in  sustaining  the  de- 
murrer to  such  plea,  as  it  was  insufficient  in  law  to  bar  a  recoveiy 
against  him,  without  further  alleging  that  there  was  no  consideration 
moving  from  the  holder  to  the  original  promissors  for  such  contract  of 
suretyship. 

Promissory  notes.  Sureties.  Before  Judge  Clark.  Schley 
Superior  Court.    April  Term,  1871. 

Mott  sued  upon  a  promissory  note  made  in  1866,  payable 
to  him  "for  value  received,"  and  signed  as  follows:  "B.  T, 
Peacock,  M.  R.  Barney,  J.  M.  Gay,"  averring  that  Gay  was 
a  security.  Gray  pleaded,  "  there  is  and  was  no  consideration 
moving  to  or  from  him  (Gay)  in  his  signing,  because  said 
note  had  been  executed  and  delivered  by  said  Peacock  and 
said  Barney  and  accepted  by  him,  and  was  complete  and  en- 
tire before  said  note  was  signed  by  him  (Gay)  as  security/' 
And  said  "note  is  without  consideration,  because  it  had  been 
executed,  made  and  delivered  by  said  Peacock  and  said  Bar- 
ney, to  plaintiff,  and  accepted  by  him,  and  said  contract  was 
full,  entire  and  complete^  before  he  (Gay)  signed  the  same; 
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and  after  the  same  had  been  completed  and  executed  as 
aforesaid,  he  (Gay)  signed  the  same  without  any  considera- 
tion whatever."  A  demurrer  to  these  pleas  was  sustained 
by  the  Court,  and  that  is  assigned  as  error. 

M.  H.  Blandford,  Henderson  &  Hall,  B.  B.  Hinton, 
for  plaintiff  in  error. 

Hawkins  &  Burke,  Philip  Cook,  for  defendant,  were 
^pped,  in  limine,  by  the  Court  saying  they  did  not  wish  to 
^ear  from  them. 

Lochrane,  Chief  Justice. 

This  case  comes  before  the  Court  upon  the  judgment  of 
*lle  Court  below  sustaining  the  demurrers  filed  to  the  suf- 
^fiency  of  the  pleas.  It  appears  by  the  record  that  suit  was 
^tjstituted  in  Schley  county,  by  G.  W.  Mott,  against  certain 
(Parties,  principals,  and  J.  M.  Gay,  as  security,  upon  a  prom- 
^58017  note  given  by  them  to  Mott.  At  the  trial.  Gay,  by  his 
attorney,  pleaded  that  he  was  not  indebted,  etc.,  and  that 
there  is  and  was  no  consideration  coming  to  or  from  this  de- 
fendant, in  the  signing  by  this  defendant,  because  he  says 
that  the  note  had  been  executed  and  delivered  by  the  said 
principals  and  accepted  by  Mott,  and  was  complete  and  en- 
tire before  it  was  signed  by  him  as  security.  The  amended 
plea  contains  substantially  the  same  averments.  After 
striking  the  pleas  the  case  went  to  the  jury,  who  found  for 
the  plaintiff  the  principal  sum  due,  and  the  question  now  be- 
fore this  Court  is,  whether  by  demurrer  admitting  the  truth 
of  the  &ct8  alleged  in  the  plea,  the  judgment  of  the  Court 
thereon  sustaining  such  demurrer,  was  or  was  not  erroneous. 
The  general  proposition  that,  to  render  one  responsible  for 
the  debt  of  another,  there  must  be  a  new  consideration  pass- 
ing between  the  parties,  and  that  the  consideration  between 
the  original  parties  to  the  previous  agreement  is  not  suffi- 
cient, is  a  well  recognized  principle  of  law  that  does  not  need 
aatbority  to  support  it ;  and  where  the  fact  of  the  signatu 
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to  the  paper  is  not  a  part  of  the  origiual  contract,  so  as  to 
be  based  ou  the  original  consideration,  such  signature,  either 
to  the  instrument  itself  or  by  way  of  indemnity,  needs  some 
new  consideration  to  support  it:  9  Vermont  Reports,  233. 
And  if  the  signature  be  to  a  guaranty,  and  is  subsequent  to 
the  contract,  there  must  be  a  distinct  consideration  to  sup- 
port it :  Beebe  vs.  M^ore,  3  McLean,  387.  And  the  same 
principle  is  found  in  the  case  of  Greer  vs.  Jones,  7  Jones, 
North  Carolina  Reports,  581.  A.nd  in  Jocylen  vs.  Collin- 
son,  26  Illinois,  61 ;  and  in  Green  vs.  Shepherd,  6  Allen, 
Massachusetts,  589,  it  was  held  that  one  who  signs  as  a  prin- 
cipal promissor  a  promissory  note  which  had  been  already 
delivered  and  accepted,  was  not  liable  thereon  without  inde- 
pendent proof  of  a  new  consideration.  Under  our  Cod^  a 
consideration  is  essential  to  a  contract  which  the  law  will 
enforce:  section  2697.  And  the  only  question  arising  in  this 
case  is  whether,  under  the  facts  pleaded,  the  law  will  pre- 
sume a  consideration,  and  whether  the  signature  of  the  party 
as  surety  to  the  note,  afbcr  it  was  executed  and  delivered  and 
accepted  by  the  party  receiving  it,  imports  such  presumptive 
consideration  as  relates  back  to  the  original  contract.  This 
was  a  promissory  note  due  twelve  months  after  date,  payable 
to  Mott,  or  bearer,  for  a  value  received.  The  Code  declares 
in  some  cases  a  consideration  is  presumed,  and  an  averment 
to  the  contrary  will  not  be  received.  Such  are,  generally, 
contracts  under  seal  and  negotiable  instruments,  alleging  a 
consideration  upon  their  face.  Upon  the  face  of  this  paper 
the  signature  of  the  party  is  binding;  for  it  comes  within 
the  class  of  instruments  where  the  consideration  will  be  pre- 
sumed, and  where  no  averment  to  the  contrary  will  be  re- 
ceived. But  the  law  not  only  distinguishes  the  class  of  in- 
struments, but  also  the  class  of  parties  in  whose  hands  such 
presumptions  of  consideration  will  be  implied ;  and  they  must 
be  innocent  holders  without  notice,  who  have  received  the 
same  before  dishonored.  The  plea  sets  up  that  the  note  was 
executed,  delivered  and  accepted^  and  that  the  contract  in  re- 
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lation  thereto  was  complete  t>eforc  his  signature  was  attached 
thereto,  and  the  record  shows  that  the  instrument  remained 
ID  the  hands  of  the  original  party  to  whom  it  was  delivered, 
and  consequently  does  not  fall  within  section  2697  of  the 
Code  of  this  State,  under  these  pleadings.     There  is  nothing 
ID  the  plea  in  which  it  appears  that  it  was  a  part  of  the  orig- 
ioal  contract  that  this  party  should  sign  or  other  surety  be 
given ;  nor  is  there  any  pretence  of  a  request,  either  express 
or  bj  implication  of  law,  in  the  premises.     And  the  general 
doctrine  seems  to  be,  that  where  the  contract  is  completed  by 
the  acceptance  of  the  note,  any  subsequent  promise  to  pay  is 
an  independent  promise  and  must  rest  on  some  new  consid- 
eration, to  be  obligatory,  and  will  not  be  enforced  unless  the 
instrument  was  negotiable  and  was  passed  into  the  hands  of  an 
innocent  holder  without  notice  and  before  its  maturity.    But 
the  plea  in  this  case  fails  to  set  u])  that  there  was  no  consid- 
eration moving  to  or  from  the  original  promissors  in  the  con- 
vict by  which  such  security  was  given ;  and  the  bare  alle- 
ption  that  there  was  no  consideration  to  the  surety  himself, 
^Wis  insnfficient/  It  is  not  necessary,  to  bind  the  surety,  that 
there  should  be  a  consideration  to  him,  individually,  for  such 
suretyship.     If  there  be  a  valid  consideration  in  the  original 
contract  out  of  which  such  securityship  grew,  it  may  be  true 
that  the  contract  was  complete  by  the  delivery  of  papers,  and 
something  subsequently  transpired  which  made  it  necessary, 
to  give  security  upon  valuable  consideration,  to  the  original 
promissors,  and  such  consideration  to  them  would  be,  in  law, 
sufficient  to  bind  such  surety.     And,  therefore,  we  hold  that, 
inasmuch  as  this  plea  failed  to  allege  the  want  of  considera- 
tion to  the  principals,  it  was  insufficient  in  law,  and  would 
not  operate  as  a  bar  to  the  recovery  of  this  note. 
Judgment  affirmed. 


/ 
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Emaxuel  Murray,  plaintiiF  in  error,  V8.  The  State,  de- 
fendant in  error. 

Where  in  a  trial  for  arson,  in  barning  a  gin-house,  there  was  proof  that 
the  prisoner  had  confessed  his  guilt,  saying  that  Tie  had  ''  pat  fire  to  it| 
at  one  o*clock  at  night/'  and  there  was  no  corroborating  circnmstaoce 
proven,  except  that  the  house  was  consumed  by  fire  about  the  hour  of 
one  o'clock  at  night,  and  that  the  prisoner  was  resident  about  a  mile 
from  the  spot : 

ffeldt  That,  under  section  8739  of  the  Revised  Code,  which  provides 
that  a  confession  alone,  uncorroborated  by  other  evidence,  will  not 
justify  a  conviction,  this  evidence  is  insufficient  to  sustain  a  verdict  of 
guilty. 

Criminal  L#aw.  Confessions.  Corroboration,  Tried  be- 
fore Judge  Clark.  Lee  Superior  Court.  Marcb  Term, 
1871, 

Murray,  a  negro,  was  indicted  and  tried  for  burning  a 
gin-house.  It  was  shown  that  the  gin-house  was  cdnsumed 
by  fire,  but  how  and  by  whom  were  the  questions.  It  was 
one  hundred  and  fifty  yards  from  the  dwelling  of  its  owner, 
was  unoccupied  and  had  cotton  seed  and  lint  cotton  stored 
therein.  It  was  about  a  mile  from  Murray's  home:  The 
evidence  to  fix  the  burning  upon  Murray  was  as  follows: 
About  a  year  before  he  had  lived  with  the  owner  of  the  gin- 
house.  AVhen  brought  before  the  Court  for  commitment  he 
•was  sober,  and  after  being  warned  by  the  Judge  that  any- 
thing which  he  said  might  be  used  against  him,  he  said  that 
about  one  o'clock  at  night  he  put  fire  to  the  gin-house* 
The  gin-]iouse  was  burned  about  one  o'clock  at  night;  there 
was  no  fire  there  the  day  before,  but  there  was  a  remnant  of 
a  burning  brushheap  about  two  hundred  yards  off.  The 
witness  testified  to  Murray's  confession  when  charged. 

For  the  defendant,  a  witness  testified  that  the  burning 
was  between  ten  and  eleven  o'clock,  p.  M.,  and  that  Murray 
was  then  at  home  asleep,  and  gave  the  reasons  why  he  knew 
the  fact.  There  was  evidence  tliat  Murray  had  had  some 
liquor  given  to  him  before  making  said  confession. 
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Id  rebuttal,  tbe  State  introduced  another  witness,  who  tes- 
tified that  at  another  time  and  place  Murray  told  him  that 
bebamed  the  gin-house  because  he  had  lived  with  its  owner 
and  be  would  not  pay  him  his  wages. 

After  the  Court  charged  the  jury  as  to  the  caution  to  be 
observed  in  receiving  confessions,  etc.,  he  charged  as  follows: 
"A  oonfesflion,  uncorroborated  by  other  evidence,  will  not 
jostifj  a  conviction."     What  kind  of  corroboration  is  neces- 
Baiy  to  support  the  confession  ?     Proof  that  the  house  was 
burned  and  the  reasonable  certainty  that  some  one  set  fire  to 
it,  is  8ach  a  corroboration  as  the  law  contemplates.     If  the 
boose  was  burned  at  one  o'clock  at  night,  and  the  defendant 
confessed  that  he  burned  it  at  that  hour,  without  any  sugges- 
tion of  the  hour  when  the  house  was  burnc<l  being  made  to 
bim,  you  can  take  that  as  a  corroborating  circumstance.     If 
tbe  gin-house  was  burned,  and  there  is  no  evidence  of  how 
't  was  burned,  the  law  presumes  that  the  burning  was  acci- 
d^tal,  but  this  is  not  the  presumption  if  there  is  evidence  to 
^tiafy  you  that  the  accident  could  not  have  happened  and  a 
^"^asonable  mora)  certainty  that  some  one  set  fire  to  it." 

The  jury  found  the  defendant  guilty.  A  new  trial  was 
JJioved  for  because  said  charge  was  erroneous,  and  upon  va- 
rious other  grounds^  touching  matters  that  occurred  during 
the  trial,  not  pertinent  to  our  purpose.  The  new  trial  was 
fefused^  and  that  is  assigned  as  error. 

Vason  &  Davis  ;  George  W.  Warwick  ;  Pope  & 
Bbown,  for  plaintiif  in  error.  Confessions :  R.  Code,  sec. 
8739;  Ros.  Cr.  Ev.,  144-5;  23  Ga.,  297;  12  E.  C.  L.,  61; 
25th,  452,  456;  34th,  315,  381 ;  AVillson  Cir.  Ev.,  61,  64, 
156.  Corroboration  is  not  matter  of  law,  etc. :  Ros.  Cr.  Ev., 
144-5;  25  E.  0.  L.,  556;  34th,  315,  381;  Phil,  on  Ev., 
(Am.  Ed.)  32;  32  E.  C.  L.,  507;  12th,  61. 

HAWKU9S  &  Burke;  Phillip  Cook;  B.  P.  Hollis,  for 
the  State. 
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McCay,  Judge. 

Section  3739  of  the  Code,  declares  that  '^  a  confession  alooe^ 
uncorroborated  by  other  evidence,  will  not  justify  a  convfo- 
tion."  There  is,  as  we  understand  it,  really  nothing  here  bat 
the  confession.  There  is  not  even  the  corpus  ddidi^  8inee 
there  is  no  evidence  that  the  gin-house  was  not  aocidentljr 
burned.  The  looks  of  the  prisoner  and  his  apparent  unwil- 
lingness to  talk  with  the  witness,  as  mentioned  by  him,  is 
evidence  so  liable  to  misconstruction,  as  to  be  of  hardly  aoj 
weight.  That  the  fire  took  place  about  the  hour  mentioned 
in  the  confession,  is  surely  of  no  weight  as  corroboration. 
The  burning,  at  night,  of  a  gin-house  can  be  seen  for  mileSy 
and,  as  the  prisoner  lived  within  easy  sight  of  such  a  bam- 
ing,  his  knowledge  of  the  hour  it  took  place  was  a  fact  that 
probably  a  hundred  others  knew  as  well  as  he.  And  if  that 
knowledge  is  a  fact  showing  his  guilt,  it  would  go  equally  to 
show  the  guilt  of  every  one  who  saw  the  light  and  happened 
to  notice  the  time.  We  are  free  to  say,  that  we  do  not  like 
the  circumstances  under  which  this  confession  was  first  made. 
It  is  by  no  means  creditable  to  the  officer  that  had  the  pris- 
oner in  charge,  that  he  was  permitted  to  drink  whisky,  as 
the  proof  shows.  His  confession  under  the  circumstanoe0| 
whilst  it  was,  perhaps,  admissible,  was  not  of  that  deliberate 
and  free  character,  as  to  give  any  conclusive  weight  Wc 
think  a  new  trial  ought  to  have  been  granted. 

Judgment  reversed. 


James  W.   Wilkinson,  Ordinary,  plaintiff  in  error,  ea 
Clement  A.  Cheatham,  defendant  in  error. 

The  Act  of  1856,  authorizing  the  levy  and  collection  of  a  tax  to  compeo 
sate  the  owners  of  lots  in  the  town  of  Webster,  for  damages  8U8taiDe< 
by  the  removal  of  the  county  site  therefrom,  to  Starkesville,  in  tik* 
county  of  Lee,  is  a  constitutional  and  valid  Act. 
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Mandamus  was  the  proper  remedy  for  the  enforcement  of  a  right  ac- 
craing  to  the  petitioner  under  a  statute  of  the  State,  which  was  not 
barred  hy  the  Statute  of  Limitations,  until  afler  the  expiration  of 
twenty  years  from  the  time  of  the  assessment  of  the  damages  by  the 
eoomissioners,  under  the  Act. 

The  official  signatures  of  a  majority  of  the  Justices  of  the  Inferior  Court 
ODthe  back  of  the  commissioners'  certificate,  without  more,  was  a 
nffident  indorsement  by  them  of  the  amount  due  as  specified  there- 
in, according  to  the  true  intent  and  meaning  of  the  Act. 

HMagainf  That  the  assignment  and  transfer  of  the  certificate  by  Wat- 
tererto  the  petitioner,  vested  the  right  and  title  thereto  in  him  as  his 
aarignee,  and  that  he  was  entitled  to  be  paid  the  amount  due  thereony 
as  well  as  the  interest  due  on  both  certificates. 

Mandamtia.    Tax.     Before  Judge  C1.ARK.    Lee  Superior 
Court.    April  Term,  1871. 

Three  ''coDimissioaers,  appointed  by  the  Legislature  of 

*M  State,  on  the  18th  of  February,  1856,  to  assess  damages 

>iKtained  by  the  owners  of  town  lots  in  the  town  of  Webster, 

Ue  county,"  in  May,  1856,  gave  Cheatham  a  certificate  that 

l^waBso  damaged  $1,460  60,  and  to  one  Watt^rera  certifi- 

3ite  that  he  was  so  damaged  $161  00.     Each  of  these  papers 

W  written  upon  its  back,  "Richard  T.  Walters,  J.  I.  C, 

Swnoel  Sullivan,  J.  I.  C,  James  S.  Herrin,  J.  I.  C,''  and 

'5^»lterer*8  was  transferred  by  him,  in  writing,  to  Cheatham. 

^  Cheatham's  certificate,  the  county  treasurer  had  made 

^eral  payments,  for  which  Cheatham  had  receipted  on  the 

*ckofsaid  paper,  the  last  of  which  was  dated  August  26th, 

^^58.    In  January,  1870,  Cheatliam  filed  his  petition,  setting 

^  said  demands,  averring  that  there  was  a  balance  due 

^u  big  certificate  and  all  was  due  on  the  one  transferred  to  him, 

wtbe  Ordinary  would  not  assess  a  tax  to  have  the  same 

>^iand  prayed  that  he  be  compelled  by  mandamus  to  do 
0. 

the  Ordinary  objected  to  the  mandamus  being  made  abso- 
ite,  apoQ  the  grounds  that  said  claims  were  not  a  valid 
nbBttting  debt  against  the  county;  thdit  mxindamua  was  not 
Iw  proper  remedy;  because  the  county  was  not  liable  to 
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Cheatham  till  he  had  exhausted  'Hhe  removal  fund''  pro- 
vided by  law;  because  the  Inferior  Court  of  the  county  bid 
not  indorsed  said  certificates^  the  Indorsements  aforesaid  nol 
being  a  compliance  with  the  Act;  because  said  Act  is  void 
as  against  the  citizens  of  Lee  county;  because  it  was  bamd 
in  that  this  suit  was  not  begun  in  four  years,  or  six  yean^ 
after  the  right  of  action  accrued,  nor  before  the  1st  of  Jaoo-  • 
ary,  1870;  and  because  Cheatham  showed  no  sufficient  lq|ri 
title  to  the  certificate  transferred  to  him  by  Watterer.  Tb 
Chancellor  made  the  rule  absolute,  and  error  is  assigned  ap- 
on  each  of  said  grounds, 

Lyon,  DeGraffenreid  &  Irvin  ;  George  W.  Wab- 
WICK,  for  plaintiif  in  error. 

C.  B.  WooTEN,  for  defendant. 

Warner,  Judge. 

In  1856  the  General  Assembly  passed  an  Act  providing 
for  the  removal  of  the  county  site  of  Lee  county  from  the 
town  of  Webster  to  Starksville,  and  also  provided,  in  said 
Act,  for  the  appointment  of  three  commissioners  to  assess  the 
damages  sustained  by  the  owners  of  town  lots  in  the  town  of 
Webster,  and  as  soon  as  convenient  thereafter,  to  give  tosodi 
owners  certificates  of  such  assessment  of  damages  for  loss  spa* 
tained  in  consequence  of  such  removal  of  the  county  sitfl^ 
and  provided  that  said  certificates,  having  an  indorsement  of 
the  amount  due  by  a  majority  of  the  Justices  of  the  Inferior 
Court,  shall  be  paid  by  the  treasurer  of  the  county,  out  of 
the  removal  fund  of  said  county,  created  by  the  Act,  and 
authorized  the  Inferior  Court  of  Lee  county  to  levy  a  taZ| 
not  exceeding  fifty  per  cent,  per  annum,  on  the  State  tax,  to 
constitute  a  removal  fund  for  the  payment  of  said  oertificateSt 
On  the  3 1st  December,  1869,  Cheatham  obtained  a  mandch 
mvs  nisi  from  the  Judge  of  the  Superior  Court,  requiring 
the  Ordinary  of  Lee  county  to  shew  cause  why  he  should 


ATLANTA,  JULY  TERM,  1871.  261 

Wilkinson  vs,  Cheatham. 

not  proceed  to  levy  and  have  collected  a  tax  sufficient  to  pay 
two  certificates  held  by  the  petitioner,  amounting  to  $526  00, 
besides  interest  due  thereon.     The  maiidamua  nisi  was  filed  in 
die  Clerk's  office,  14th  February,  1870.     On  the  trial  of  the 
one  in  the  Court  below,  the  petitioner  exhibited  in  evidence 
two  certificates,  s[>ecifying  in  the  face  thereof  the  amount  due 
lor  the  damages  sustained  by  the  parties  named  therein,  in 
emiseqiience  of  the  removal  of  the  town  of  Wel)ster,  under 
the  Act  of  the  General  Assembly,  which  were  signetl  by  the 
commissioners,  and  on  the  back  of  each  certificate  the  names 
of  three  Justices  of  the  Inferior  Court  were  indorsed  in  their 
official  capacity.     One  of  the  certificates  was  issued  to  the 
petitioner  for  damages  done  to  his  property,  the  other  was 
isQed  to  Watterer  for  damages  done  to  his  property,  which 
Ittter  certificate  had  been  assigned  and  transferred  by  Wat- 
terer to  the  i>etitioner.     On  the  final  hearing  of  the  case  in 
the  Court  below,  the  mandaviua  7ii8i  was  made  absolute,  and 
the  Ordinary  was  ordered  to  levy  and  collect  a  tax  sufficient 
to  satisfy  the  petitioner's  demand ;  whereupon,  the  counsel  for 
&  Ordinary  excepted,  on  various  grounds,  as  set  forth  in 
^record.     The  Act  of  the  General  Assembly,  authorizing 
Ao  tax  to  be  levied  and  collected,  was  a  constitutional  and 
^id  Act. 

Udndamus  was  the  proper  remedy  for  the  enforcement  of 
*  right,  accruing  to  the  petitioner,  under  a  statute  of  the 
State,  which  was  not  barred  by  the  Statute  of  Limitations 
QQtil  after  the  expiration  of  twenty  years  from  the  time  of 
the  assessment  of  the  damages  by  the  commissioners,  under 
the  Act 

The  official  signatures  of  a  majority  of  the  Justices  of  the 
raferior  Court,  on  the  back  of  the  commissioners'  certificates, 
without  more,  was  a  sufficient  indorsement  by  them  of  the 
unount  due^  as  specified  therein,  according  to  the  true  intent 
ind  meaning  of  the  Act. 

The  assignment  and  transfer  of  the  certificate  by  Watterer 
O  tlie  petitioner,  vested  the  right  and  title  thereto  in  him  as 
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his  assignee,  and  he  was  eatitted  to  be  paid  the  amouat  iat 
thereon,  as  well  as  the  interest  due  on  both  certificates. 
Judgment  affirmed. 


Gilbert  M.  Stokes,  plaintiff  in  error,  vs.  Howell  T. 

Hollis,  defendant  in  error. 

Where  an  instroment  was  executed  by  a  party  in  the  nature  of  a  bill  of 
sale,  but  the  language  used  showed  the  intent  of  the  parties  to  hi^ 
execution  of  a  mortgage : 

Held,  That,  inasmuch  as  this  instrument  was  only  a  security  forlovao^ 
money  to  be  made  by  the  advances  towards  the  cultiTatioa  of  tff9^ 
ing  crop,  it  passed  no  title  to  the  mortgaged  property,  nor  right  ofpM* 
session  thereto,  so  as  to  authorize  the  mortgagee  to  bringanafiteiT 
trover  for  the  recovery  of  cotton  grown  upon  the  place. 

Trover.  Equitable  mortgage.  Before  Judge  ClaA 
Lee  Superior  Court.     April  Term,  1871. 

Stokes  brought  trover  against  Hollis  for  a  quantity  of  U 
cotton.  To  prove  title,  he  introduced  the  following  p^pfli 
signed  by  Stokes  and  Walker: 

"GEORGIA— Lee  County.— This  instrument  of  » 
ting,  made  and  executed  the  13th  of  February,  1869,  betweii 
Stephen  S.  Walker  and  G.  M.  Stokes,  both  of  said  cooi^ 
and  State,  witnesseth,  that  for  and  in  consideration  of  Ai 
sum  of  two  dollars  to  him  in  hand  paid  by  said  G.  M.  Stokl^ 
the  receipt  whereof  is  hereby  acknowledged,  and  in  omit' 
oration  of  the  benefit  of  this  sale  and  contract  to  him,  Ai 
said  Walker  has  sold  and  does  hereby  sell  his  entire  cAf 
now  growing  and  to  be  grown  on  the  Brown  &  Hollis  pbfr< 
tation,  in  said  county,  where  he,  the  said  Walker,  resita 
and  is  carrying  on  a  farm,  and  does  sub-rent  and  aub-Iokll 
the  said  Stokes  during  the  year  1869,  together  with  ail  Al 
stock  of  horses,  mules,  oxen,  cows,  wagons,  harneBS,  farmsil 
utensils,  etc.    And  the  said  Walker  agrees  hereby  to  reman 
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on  said  place  and  manage,  oversee,  control  and  cultivate,  as 
bailee  and  manager,  (and  wliicli  said  Walker  agrees  to  be,) 
honestly  and  faithfully,  under  the  directions  and  instructions 
of  said  Stokes,  and  for  the  benefit  and  advantage  of  said 
Stokes.  In  consequence,  Stokes  is  not  to  be  liable  for  mis- 
management of  any  of  said  crops,  or  for  any  loss  of  any  of 
Biid  property,  in  consideration  of  the  honest  and  faithful 
p^ormance  by  said  Walker,  as  manager,  etc.,  as  aforesaid, 
and  agrees  to  give  him  for  his  services,  to  be  rendered  as 
SQch,  all  the  proceeds  of  said  farm,  after  deducting  there- 
fiom  all  the  expenses  and  advances  which  the  said  Stokes 
naj  incur  or  make,  in  consequence  of  or  on  account  of  car* 
lying  OD  said  farm,  or  for  any  other  indebtedness  due  said 
Btekea  by  said  Walker/^ 

Stokes  testified  that  he  had  possession  of  said  farm  during 
1869;  took  said  paper  to  secure  him  for  expenses,  labor,  ad- 
vances, etc.,  to  be  made,  to  enable  Walker  to  make  a  crop 
on  said  &rm;  Walker  rented  the  farm  from  Hollis  &  Brown 
^  was  unable  to  farm  without  aid.     He  made  advances  to 
Walker,  got  part  of  tlie  crop,  but  over  $800  00  was  still 
dne  him,  and  he  wanted  said  cotton  or  his  money.     Brown 
indnoed  Stokes  to  make  this  contract,  by  agreeing  to  waive 
tile  rent  claim  till  Stokes  was  repaid.     He  never  had  any 
pOBseasion  of  said  cotton  except  by  Walker  as  his  bailee.     It 
mu  shown  that  Hollis  had  possession  of  said  cotton.     Plain- 
ttfP dosed  here,  and  the  Court  non-suited  him.     That  is  as- 
signed as  error. 

West  &  Kimbrough;  W.  A.  Hawkins;  Clark  & 
iPESCERy  for  plaintiff  in  error. 

FoBT  &  Hollis,  for  defendant.  The  paper  is  but  a  mort- 
gage: Kevised  Code,  sees.  1944,  2587,  2604;  9th  Ga.  R., 
51.  No  possession  or  title  shown :  41st  Ga.  R.,  96.  In- 
srBBtof  tenant  not  saleable:  R.  Code,  sec.  2253;  9  Bac. 
ihridg.,  651,  677. 


I 
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LocHRANE,  Chief  Justice. 

This  was  an  action  of  trover  brought  by  Gilbert  M.  S 
against  Hollis  for  the  recovery  of  cotton  in  the  seed,  en 
to  make  eighteen  bales. 

It  appears  that  Stephen  S.  Walker  had  rented  from  E 
his  plantation,  for  the  year  1869,  and  while  in  possessii 
such  tenant,  in  February  of  the  same  year,  entered  inl 
instrument,  in  writing,  with  Stokes,  by  which,  and  in  co 
eration  of  the  sum  of  $2  00  he  sold  Stokes  his  crop  g 
ing  and  to  be  grown  upon  the  place,  together  with  the  i 
and  farming  implements  thereon.  Walker  agreed  to  re 
on  the  place  as  bailee  and  manager  for  Stokes,  and  to  < 
vate  the  same  under  his  directions;  and  the  conveyance 
vides  that  he,  Stokes,  is  not  to  be  liable  for  mismanage! 
of  the  crops,  or  any  loss  of  the  property.  It  further 
vides  that  Walker  is  to  receive  all  the  proceeds  of  the 
after  deducting  the  expenses  and  advances  made  by  St 
on  account  of  the  farm,  or  for  any  other  indebtedness 
Stokes  by  Walker.  Other  testimony  was  introduced, 
material  in  the  view  the  Court  takes  of  the  merits  of 
case.  The  Court  below  awarded  a  non-suit,  which  is 
ground  of  error  assigned.  Much  depends  in  this  case  i; 
the  construction  of  the  instrument  entered  into  bet^ 
Stokes  and  Walker.  If  it  is  a  sale  under  the  laws  of  Q 
gia,  then  the  action  of  trover  may  be  properly  maintai 
as,  in  that  event,  both  the  title  and  legal  possession  of 
property  belonged  to  Walker,  But,  on  the  other  hand, 
is  a  mortgage,  then,  inasmuch  as  a  mortgage  passes  no 
and  gives  to  the  mortgagee  no  right  to  the  possession  oi 
mortgaged  property,  a  different  result  follows.  Undei 
decision  in  9  Georgia,  151,  as  well  as  under  the  rule  foi 
construction  of  contracts  laid  down  by  the  Code,  we  are 
isfied  this  instrument  constituted  no  more  than  a  mortj 
It  was  a  security  for  a  loan  of  money  to  be  made  by  adva 
towards  the  cultivation  of  a  growing  crop,  and  there  are 
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visions  therein  inconsistent  with  the  ownership  upon  the  part 
of  Stokes.  His  covenant  not  to  be  liable  for  mismanagement 
orlofisof  the  property  would  be  unreasonable  and  incom- 
patible with  his  rights  of  ownership,  and  taken  in  connec- 
tioawith  the  terms  of  compensation  to  Walker,  that  he  was 
to  have  all  the  proceeds  of  the  farm  after  the  payment  of 
the  expenses  and  advances  made  by  Stokes,  and  other  debts 
daebjr  him,  fixes,  beyond  judicial  controversy,  the  true  intent 
and  meaning  of  this  instrument.  And  if  it  be  a  mortgage, 
as  we  hold  it  to  be,  then  the  action  of  trover  would  not  lie 
for  the  recovery  of  this  cotton,  and  the  Court  committed  no 
error  in  awarding  a  non-suit  under  the  facts  of  the  case. 
Judgment  affirmed. 


Bandall  Duckworth,  plaintiff  in  error,  vs.  Joseph 
Duckworth,  defendant  in  error. 

"liere  on  the  trial  of  a  possessory  warrant  the  property  was  awarded  by 
the  magistrate  to  the  plaintiff,  on  his  giving  the  bond  required  by  law, 
and  some  time  after  the  judgment  the  magistrate  made  a  written  order, 
reciting  that  the  plaintiff  had  failed  to  give  the  bond,  and  that  the  de- 
fendant having  given  bond,  the  property  be  restored  to  him,  which  was 
accordingly  done: 

Bdd,  That  it  was  not  competent  for  the  magistrate,  on  his  being  in- 
fbnned  that  the  failure  of  the  plaintiff  to  give  the  bond  was  from  want 
of  opportunity,  %o  direct  the  sheriff  to  re-take  the  property,  receive 
the  plaintiff^ 8  bond,  and  turn  the  property  over  to  him — especially  as 
this  direction  was  by  parol  and  without  notice  to  defendant. 

Possessory  Warrant.  Amendment.  Before  Judge  Clark. 
lamter  Superior  Court.     March  Term,  1871. 

On  the  7th  of  November,  1868,  Joseph  Duckworth  sued 
ut  a  possessory  warrant  before  one  Brown,  Justice  of  the 
^eace,  against  Randall  Duckworth,  to  get  possession  of  a 
irtain  horse.  The  trial  was  had  before  one  Fort,  and  he, 
a  the  9th  of  December,  1868,  ordered  the  horse  to  be  deliv- 

VOL,  XLIII— 17. 
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ered  to  Joseph  upon  his  giving  bond  and  security  according 
to  law.  On  the  22d  of  December,  1868,  Fort  issued  an  ordei 
that  Randall  keep  the  horse,  upon  giving  bond  and  securiiyj 
because,  as  he  recited,  Joseph  had  failed  to  give  bond.  After 
this  order  was  written,  it  was  shewn  to  Fort  that  the  sherifl 
had  not  given  Joseph  an  opportunity  to  give  the  bond,  and 
that  on  the  23d  of  December,  1868,  he  did  make  and  tender 
the  bond.  Thereupon,  Fort  instructed  the  sheriff  to  deliver 
the  horse  to  Joseph,  and  he  took  it  from  Randall  and  gave  it 
to  Joseph.  On  the  29th  of  December,  Randall  went  before 
one  Guerry,  Notary  Public  and  ex  officio  Justice  of  the  Peaoe, 
and  sued  out  a  possessory  warrant  for  said  horse  against  Jo* 
seph. 

When  the  trial  of  this  case  came  on,  in  January,  1869,  all 
the  foregoing  papers  and  facts  were  in  evidence,  and  it  ap- 
peared that  Randall's  attorney  had  objected  to  said  Joseph's 
said  bond,  because  the  security  was  not  good,  and  demanded 
that  they  should  justify,  and  they  did  not.  Guerry  ordered 
that  tlie  horse  remain  in  Joseph's  possession. 

Randall's  attorney  sued  out  a  certiorari  to  correct  said  w- 
tion  of  Guerry.     Judge  Clark,  after  hearing  argument,  o^ 
dered  the  ceHiorari  to  be  dismissed.     Before  the  judgment 
was  written,  Randall's  attorney  moved  to  amend  the  petition 
by  averring  that  it  was  proven,  on  the  trial,  that  Joseph  did 
have  opportunity  to  give  the  bond,  was  repeatedly  called  on 
to  do  so,  and  did  not  because  he  could  not,  and  that  Guerry 
be  required  to  answer  the  petition  so  amended.     The  Court 
refused  to  allow  this  amendment,  and  ordered  that  Joseph   j 
keep  the  horse,  upon  making  his  bond  good,  and  if  he  did   \ 
not  so  make  it,  then  Randall  should  have  the  horse.     This  is  \ 
assigned  as  error.  ' 

I 
Hawkins  &  Guerry,  for  plaintiff  in  error. 

i 
J.  A.  Ansley  ;  W.  A.  Hawkins,  for  defendant,  | 
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McCay,  Judge. 

The  judgment  of  the  magistrate^  that  the  party  successful 
ID  the  trial  of  the  first  warrant  had  failed  to  give  the  security^ 
ind  that  the  property  should  be  turned  over  to  the  other 
party,  he  having  given  the  security,  was  conclusive,  until  set 
aside  by  notice  and  a  hearing.  It  would  be  very  dangerous 
to  permit  an  order  of  this  character  to  be  revoked  by  the 
magistrate,  by  parol,  without  a  hearing  from  the  other  side. 
Until  the  property  is  finally  disposed  of,  the  Court  is  open, 
aod  may  pass  any  order  necessary  to  the  final  disposal  of  the 
property,  and  until  final  action  is  taken,  it  may,  perhaps,  re- 
voke its  orders,  if  improperly  granted,  but  this  cannot  be 
done  by  parol,  and  without  a  hearing.  The  only  course  to 
ponoe  in  a  case  like  this  was  to  apply  to  the  magistrate  be- 
fore the  horse  was  finally  disposed  of,  and  if  the  mistake  ex- 
uted,  ask  the  magistrate  to  correct  it.  Whilst  his  judgment 
stands,  it  is  conclusive,  and  the  second  warrant  was  improper. 

The  rule  that  the  judgment  of  a  Court  between  the  par- 
ses cannot  be  collaterally  attacked,  is  of  great  public  impor- 
^oe,  and,  though  it  may  work  a  hardship  in  this  case,  it 
must  be  enforced. 

Judgment  ai&rmed. 


JIabtha  F.  Turner,  plaintiff  in  error,  vs.  Penelope  Bar- 
field,  defendant  in  error. 

"htn  a  warrant  was  saed  out  by  the  plaintiff  to  remove  the  defendant 
from  her  land  as  an  intruder,  under  the  provisions  of  the  Code,  and  a 
cooDter-aflS davit  being  filed,  on  the  trial  of  the  issue  in  the  Superior 
Coart,  the  jury  found  a  verdict  for  the  plaintiff  and  the  Court  granted 
i  new  trial  in  the  case : 
^^  That  the  Court  erred  in  granting  the  new  trial,  as  there  is  no 

evidence  in  the  record  that  the  defendant  in  good  faith  claimed  a  legal 

right  to  the  possession  of  the  land. 
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Intruders.  New  Trial.  Before  W.  A.  Hawkins,  E«q., 
Judge  pro  hac  vice,  Sumter  Superior  Court.  April  Term, 
1871. 

Mrs.  Turner  sought  to  have  Penelope  Barfield  removed 
from  certain  land,  as  an  intruder.     She  filed  an  affidavit tbit 
she  claimed  a  legal  right  to  the  possession  of  the  land.  The 
Judge  being  disqualified  to  preside,  Willis  A.  Hawkins,  Eflq., 
presided  by  consent.     On  the  trial,  Mr.  Turner  testified  tluil 
Penelope  Barfield  frequently,  in  1867  and  1868  and  sioofl^ 
tried  to  buy  said  lot  from  him,  but  lately  clainied  the  sama 
under  Ambrose  Barfield.     It  was  shown  that  Hugh  M.  IX 
King  claimed  and  occupied  said  land  from  1856  to  1859} 
then  sold  it  to  Ambrose  Barfield,  gave  him   his  bond  Sx 
titles,  and  was  not  paid  for  the  land.     Ambrose  Barfield  oo- 
cupied  the  land  and  built  a  house  upon  it.     In  1863  Aoi- 
brose  Barfield  went  into  the  army,  and  gave  Mrs.  John  Ba^ 
field  permission  to  occupy  the  house  as  long  as  she  pleasedi 
saying  he  would  never  come  back  to  it  again.     She  not  widi- 
ing  to  occupy  the  house,  it  remained  vacant  a  year,  andtheDi 
by  her  permission,  Mrs.  Rushin  Barfield  took  possessioa  of 
it.     Afterwards,  in  1864,  Penelope  Barfield,  having  no  homfi» 
was  permitted  by  Mrs.  Rushin  Barfield  to  occupy  the  hoiwe 
with  her.     In  1865  Mrs.  Rushin  Barfield  moved  out,  leav- 
ing Penelope  Barfield  in  possession. 

Hugh  M.  D.  King  died  before  1860,  leaving  Susan  and 
James  M.  D.  King,  his  sole  heirs.  On  the  14th  of  April, 
1863,  said  heirs  conveyed  the  land  to  Martha  F.  Hudson, 
now  Mrs.  Turner,  and  on  the  20th  of  July,  1868,  Ambrose 
Barfield  made  her  a  quit-claim  title  thereto  upon  his  note 
for  the  purchase-money  being  delivered  up  to  him. 

Under  this  evidence  the  jury  found  for  the  plaintiff.  De- 
fendant moved  for  a  new  trial  upon  the  ground  that  the  ver- 
dict was  contrary  to  law  and  the  evidence.  Mr.  Hawkins 
granted  a  new  trial,  and  that  is  assigned  as  error. 

Hawkins  &  Guerry,  for  plaintiff  in  error. 
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No  appearance  for  defendant. 
Wabneb,  Judge. 

This  was  a  warrant  sued  out  by  the  plaintiff  to  remove 
the  defendant  from  her  land  as  an  intruder;  the  defendant 
filed  a  counter-affidavit,  and  on  the  trial  of  the  case  in  the 
Soperior  Court,  the  plaintiff  proved  that  Ambrose  Barfield 
porchased  the  land  in  1859,  and  took  a  bond  for  titles  there- 
to, aod  built  a  house  on  it.  When  Ambrose  Barfield  went 
io  the  war,  in  1863,  he  gave  John  Barfield's  wife  permission 
to  oocopy  the  house  as  long  as  she  pleased,  but  she  did  not 
^eoopy  it,  and  it  remained  unoccupied  about  a  year,  when 
fioihin  Barfield's  wife  went  into  possession  of  it,  by  permis- 
fioa  of  Mrs  John  Barfield.  The  defendant  being  without  a 
home,  Mis.  Busbin  Barfield,  from  sympathy,  allowed  her  to 
Mieinto  the  house  and  occupy  it  with  her  until  some  time 
n  1865,  when  Mrs.  Rushin  Barfield  moved  out,  and  left  the 
defendant  remaining  in  it.  The  defendant  introduced  no 
tvidence.  The  jury  found  a  verdict  for  the  plaintiff,  and 
the  Court  below  granted  a  new  trial,  to  which  the  plaintiff 
tzoepted«  The  Court  below  erred  in  granting  a  new  trial  in 
thn  case,  on  the  ground  that  there  is  no  evidence  in  the  record 
that  the  defendant  claimed  under  any  legal  right  the  posses- 
sion of  the  land. 

Jadgment  reversed. 


John  Outlaw,  plaintiff  in  error,  vs.  N.  G.  Christy,  de- 
fendant in  error. 

Sections  8981  and  8982  of  the  Code,  requiring  petitions  for  certiorari  to 

be  Terified  by  oath,  and  that  bond  shall  be  given  for  future  costs  and 

for  the  eventual  condemnation  money,  are  not  superseded  by  the  Gon- 

Btitation  of  1868,  requiring  certioraris  to  issue  only  on  the  sanction  of 
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Cei'tiorari.     Before  Judge  Clark.     Lee  Superior  Court. 
February,  1871. 

In  1870,  Christy  sued  out  against  Outlaw,  a  warrant,  for 
forcible  entry  and  detainer.     There  was  a  trial  and  decisicfki 
against  Outlaw.     He  sued  out  a  certiorari  to  correct  erron 
alleged  to  have  been  made  on  said  trial.     To  this  petition 
was  added  an  affidavit  by  Outlaw,  that  he  was  advised  and 
believed  he  had  good  grounds  for  certiorariy  and  did  not  soe  . 
it  out  for  delay,  but  there  was  no  affidavit  as  to  the  truth  of 
the  allegations  therein,  nor  was  there  any  bond  for  future 
costs,  etc.     Upon  this  paper  being  presented  to  Judge  Clark, 
he  ordered  certiorari  to  issue  and  a  supersedeas  of  the  judg- 
ment below.     The  Clerk  issued  the  writ.     When  the  cwwe 
came  on  for  trial,  Christy's  counsel  moved  to  dismiss  it,  be- 
cause it  was  not  sworn  to  and  because  no  bond  was  given,  as 
aforesaid,  and  on  other  grounds  not  passed  upon  here.    The 
Court  dismissed  it  and  that  is  assigned  as  error. 

George  W.  Warwick  ;  F.  H.  West  ;  Vason  &  Davis, 
for  plaintiff  in  error.  No  affidavit  when  Judge  sanctions 
writ:  Code,  sees.  3978,  3980,  3981.  Constitution  requires 
his  sanction  :  Const.  1868,  Art.  V.  No  eventual  condem- 
nation money  in  this  case  and  therefore  bond  not  necessary: 
39th  Ga.  R.,  713. 

C.  B.  WooTEN,  for  defendant. 

McCay,  Judge. 

It  is  true  that  the  provisions  of  sections  3978  to  3988  of 
the  Code  were  enacted  when  certiorari  was  a  matter  of  right, 
and  was  issued  by  the  Clerk  of  the  Superior  Court,  on  the 
petition  of  the  applicant.  That  such  a  petition  should  be 
verified  and  bond  given,  was  very  important.  But  is  it  any 
less  so  now  ?  If  the  party  may  state  anything  he  pleases  in 
the  petition,  the  sanction  of  the  Judge  gives  no  new  security; 
for  if  the  applicant  seeks  delay  he  will  state  facts  enough  to 
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secure  the  sanction^  whether  they  be  true  or  not.  The  object 
of  the  Constitution  was,  doubtless,  to  stop  the  practice  of  ob- 
taining ceriioraris  as  matter  of  course,  and  it  hence  requires 
the  sanction  of  the  Judge.  But  we  see  no  ground  for  hold- 
log  that  the  affidavit  of  the  truth  of  the  facts,  and  the  bond, 
etc..  are  not  still  required.  That  part  of  the  affidavit  which 
swms  that  the  applicant  is  informed  and  believes  he  has 
good  cause  for  certiorari,  may,  perhaps,  be  now  unnecessary, 
as  that  is  for  the  Judge  and  not  the  party  to  say.  But  we 
think  he  must  still  swear  to  the  facts.  The  certificate  ap- 
poided  in  this  case  by  the  magistrate,  that  the  facts  are  true, 
is  not  required  or  authorized  by  law,  and  is,  therefore,  un- 
official. The  return  or  certificate  of  an  officer,  that  certain 
&ct8  exists,  must,  to  be  evidence,  be  official;  that  is  such  a 
Ktnm  or  certificate  as  the  law  provides  for,  otherwise  it  is  no 
better  than  the  certificate  of  a  mere  citizen.  We  think  the 
cerHorari  was  properly  dismissed. 
Judgment  affirmed. 


John  Harrell,  plaintiff  in  error,  vs.  James  Pickett  et 

al,j  defendants  in  error. 

The  proper  mode  of  bringing  before  the  Superior  Courts  of  this  State 
the  judgment  of  an  Ordinary,  rendered  in  the  discharge  of  duties  de- 
volved upon  him,  in  relation  to  county  matters,  previously  vested  in 
the  Inferior  Courts,  or  of  matters  not  touching  the  probate  of  wills,  or 
administration,  or  otherwise  specially  provided  by  law,  is  by  certiorari^ 
and  not  by  appeal. 

Certiorari.  Appeal.  Before  Judge  Clark.  Webster  Su- 
perior Court.     March,  1871. 

Picket  et  at.  petitioned  the  Ordinary  to  lay  out  a  public 
road  over  the  land  of  Harrell.  He  ordered  it  laid  out,  and 
Sarrell  entered  an  appeal  to  the  Superior  Court.  When  the 
Musd  was  called  for  trial,  upon  motion^  the  Court  dismissed 
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it,  upon  the  ground,  that  au  appeal  did  not  lay  in  such  case; 
that  the  remedy  was  certiorari.     This  is  assigned  as  error. 

W.  A.  Hawkins,  for  plaintiff  in  error. 

No  appearance  for  defendant. 

LocHRANE,  Chief  Justice. 

The  legal  question  presented  by  the  record  in  this  case 
arises  upon  the  application  of  James  Pickett  and  others,  to 
the  Ordinary  of  Webster  county,  to  lay  out  a  public  road 
through  the  lands  of  the  plaintiff  in  error,  which  was  gran- 
ted by  the  Ordinary,  and  an  appeal  entered  from  such  judg^ 
ment  to  the  Superior  Court.  The  Court  dismissed  the  appeal, 
upon  the  ground,  that  certiorari^  and  not  appeal,  was  the  pro- 
per remedy.  Under  section  5th  of  the  Constitution  of  1868| 
(section  5183  of  the  Code,)  it  is  declared,  "  The  powers  of  • 
Court  of  Ordinary  and  of  probate  shall  be  vested  in  an  Or- 
dinary for  each  county,  from  whose  decision  there  may  be  an 
appeal  to  the  Superior  Court,  under  regulations  prescribed  by 
law.'^  And  section  2d  declares,  "  The  Courts  of  Ordinary 
shall  have  such  powers  in  relation  to  roads,  bridges,  ferries, 
public  buildings,  paupers,  county  officers,  county  funds  and 
taxes,  and  other  matters,  as  shall  be  confc^rred  on  them  by 
law." 

Under  Article  IV.,  section  14,  (Revised  Code,  5209,)  Infe- 
rior Courts  were  abolished,  and  it  is  declared,  "That  the 
Courts  heretofore  existing  in  this  State^  styled  Inferior 
Courts,  are  abolished,  and  their  unfinished  business  and  the 
duties  of  the  Justices  thereof  are  transferred  to  such  tribu- 
nals as  the  General  Assembly  may  designate."  And  section 
5232,  Article  XI.,  declares,  "  The  books,  papers  and  proceed- 
ings of  the  Inferior  Courts  shall  be  transferred  to  and  remain 
in  the  control  of  the  Ordinaries,  who  shall  perform  the  du- 
ties of  said  Courts  until  otherwise  provided  by  law."  The 
legal  question  presented  is,  whether  the  decision  of  the  Ordi- 
nary, in  the  performance  of  duties  originally  vested  in  the 
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Inferior  Courts,  is  such  a  judgment  of  a  Court  of  Ordinary 
and  of  probate  as  may  come  by  an  appeal  to  the  Superior 
Court  The  Constitution,  Code,  4979,  declares,  "  The  powers 
of  a  Court  of  Ordinary  and  probate  shall  be  vested  in  an 
Ordinary  for  each  county,  from  whose  decision  there  may  be 
an  appeal  to  the  Superior  Court/'  And  the  Constitution,  in 
declaring  the  appellate  jurisdiction  of  the  Superior  Courts, 
(flection  4969,)  declares,  it  shall  have  power  to  correct  errors 
ia  inferior  judicatories  by  writ  of  certiorari.  The  decisions 
of  the  Inferior  Court,  and  including  those  of  the  Ordinary, 
(except  in  cases  touching  the  probate  of  wills,  granting  let- 
ters testamentary,  and  of  administration,)  by' section  3977  of 
the  Code,  were  brought  before  the  Superior  Court  by  writ  of 
wrfiorori,  the  provisions  for  which  are  prescribed  under  the 
seefcions  of  the  Code  following.  Upon  construing  these  vari- 
ous sections  of  the  Constitution  and  the  Code  together,  we 
Ue  of  opinion  that,  in  the  case  at  bar,  the  decision  of  an 
Ordinary  in  the  discharge  of  duties  devolved  upon  him,  in 
idation  to  county  matters  previously  vested  in  the  Inferior 
Courts,  or  of  matters  not  touching  tiie  probate  of  wills  or 
•dniinistration,  or  otherwise  specially  regulated  by  law,  un- 
der section  3977  of  the  Code,  can  be  brought  to  the  Superior 
Court  only  by  writ  of  certiorari;  aud  we,  therefore,  affirm 
the  judgment  of  the  Court  below. 
Judgment  affirmed. 


I^AHiEL  Miller,  plaintiff  in  error,  vs.  Peter  L.  Albrit- 
ton, defendant  in  error. 

.  ^'Wea  jadgment  was  had  in  the  Superior  Court  in  September,  1868, 
OQ  a  promissory  note  purporting  to  be  **for  value  received,'*  and  an 
legality  was  filed  in  1870,  setting  up  that  the  consideration  of  the 
note  was  the  hire  of  slaves : 
^^1  That  this  ought  to  have  been  pleaded  on  the  trial,  and  the  ille- 
fl^j  was  properly  overruled. 
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Illegality.     Slave  debt.     Laches,     Before  Judge  Clare. 
Webster  Superior  Court.     March  Term,  1871. 

In  December,  1867,  Albritton  sued  Miller  upon  his  note 
given  in  August,  1866,  and  due  1st  January,  1867.    Miller, 
though  personally  served,  made  no  defense.    The  appearance 
term  of  the  Court  lasted  but  one  day.     In  September,  1868, 
judgment  was  entered  against  Miller  on  said  note,  fi,  fa,  was 
issued  in  October,  1868,  and  levied  in  January,  1870.    Mil- 
ler made  affidavit  that  said  note  was  given  solely  for  the  hire 
of  slaves  and  that  therefore  the  Ji.  fa,  was  proceeding  ille- 
gally.    When  the  illegality  was  tried,  in  March,  1871,  aH^ 
the  foregoing  and  that  the  note  was  for  the  hire  of  slavey 
only  were  shown,  and  the  Court  dismissed  the  illegality. 
That  is  assigned  as  error. 

J.  L.  WiMBERLY ;  S.  H.  Hawkins,  for  plaintiff  in  errc^-K", 
said  judgment  was  a  nullity:  R.  Code,  sees.  3536,  3776;  SS£ 
Ga.  R.,  93 ;  39th,  285. 

C.  B.  WoOTEN,  for  defendant. 

McCay,  Judge. 

The  judgment  in  this  case  was  obtained  in  September, 
1868.     At  that  time  the  Constitution  of  1868  was  of  force, 
and  the  defendant  ought  to  have  set  up  the  defense  then. 
That  this  is  the  general  rule  is  unquestionable.     The  judg- 
ment of  a  Court  of  competent  jurisdiction  is  conclusive  as  to 
all  matters  pleadable  on  the  trial. 

But  it  is  said  that  this  rule  does  not  apply  if  the  Court 
have  no  jurisdiction.  We  recognize  this  also  to  be  a  settlea 
rule.  But  it  will  be  found  that  when  the  question  arises  in 
a  case  where  the  objection  is  want  of  jurisdiction  on  the  sub- 
ject matter,  if  the  case  be  one  that,  upon  the  face  of  the  p«p^ 
is  within  the  jurisdiction,  the  general  rule  applies.  Iftk« 
want  of  jurisdiction  does  not  appear  on  the  face  of  the  pa- 
pers, but  depends  upon  some  fact  within  the  knowledge  of  the 
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defeudant,  which  must  be  proveu  in  order  to  rebut  the  facts 
stated  in  the  pleadings,  and  supposed  to  be  proven  on  the 
trial,  the  general  rule  applies.  The  facts  stated  in  the  de- 
claration present  a  case  over  which  the  Superior  Court  had 
jurisdiction.  The  presumption,  and  the  conclusive  presump- 
tion is,  that  on  the  trial  the  plaintiff  proved  his  case  as 
stated:    Brittain  vs.  Kennard,  1  Brod.  &  Biug.,  432. 

This  doctrine  is  based  upon  public  policy.  There  must 
bean  end  of  litigation.  The  public  cannot  consent,  afler  a 
party  has  had  his  full  day  in  Court,  to  permit  him  to  again 
take  up  the  time  of  its  tribunals,  in  rehearing  matters  which 
an  opportunity  has  already  been  offered  to  present.  Some 
accident,  mistake,  or  fraud  must  be  shown ;  something  that 
will  show  that  there  has  been  a  failure  to  get  at  the  truth, 
without  any  mizure  of  fault  or  negligence  on  the  part  of  the 
<X)mplaining  party.  Unless  this  be  made  to  appear,  the  con- 
clusive presumption  is,  that  this  very  matter  was  determined 
at  the  trial  in  September,  1868. 

Judgment  affirmed. 


WiLiJAM  H.  Morgan,  guardian,  etc.,  plaintiff  in  error,  vs. 
James  P.  and  Phillip  West  et  aL,  defendants  in  error. 

1.  Under  the  2468th  section  of  the  Code,  a  suit  may  be  brought  on  an 
administrator's  bond,  without  first  obtaining  a  judgment  against  the 
administrators  for  a  devastavit  by  them,  and  a  return  of  iiulla  bona : 

2.  Ifddf  also,  That  the  plaintiffshould  have  been  allowed  to  amend  his 
declaration  in  this  case. 

Pleading.  Amendments.  Administrators  and  executors. 
Before  Judge  Clark.  Sumter  Superior  Court.  April  Term, 
1871. 

Morgan,  in  the  name  of  the  Ordinary  of  said  county,  for 
the  use  of  himself  as  guardian  of  the  minors  of  one  Jack- 
son, sued  James  P.  and  Phillip  West,  principals,  and  A.  H. 
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West,  security,  averring  as  follows:  On  the  7tli  of  Novem- 
ber, 1865,  said  James  P.  and  Phillip,  as  principals,  and  said 
A.  H.  West,  as  their  security,  entered  into  a  bond,  in  the  usual 
form,  conditioned  to  perform  all  the  duties  devolving  on  them 
as  administrators  of  Jackson  W.  Walker,  and  broke  said 
bond,  in  that  Walker  died  in  1864,  being  ^^uardian  of  said 
minors,  and  then  indebted  to  them  $20,000  00,  and  since  his 
death  his  said  administrators  have  not  paid  said  demand, 
though  often  requested. 

Aft^r  the  plaintiff's  counsel  had  read  the  declaration  to 
the  jury,  defendant's  counsel  demurred,  upon  the  ground 
that  no  action  would  lie  against  the  security  until  the  admin- 
istrators were  sued  and  a  return  of  nulla  bona  Nvas  had.  Th« 
demurrer  was  sustained.  Plaintiff's  counsel  then  moved  tm 
amend  by  leaving  out  the  bond  and  the  security,  and  aver* 
ring  that  Walker  died  chargeable  as  aforesaid,  said  Jame 
P.  and  Phillip  took  charge  of  his  assets  and  refused  to  p6Lj 
said  minors.  The  Court  refused  to  allow  this  amendmea  i 
and  dismissed  the  cause. 

The  sustaining  of  said  demurrer  and  the  refusal  to  allo'^ 
said  amendment  are  assigned  as  error,  on  the  grounds  tha 
the  plaintiff  could  proceed  under  his  original  count,  and  tba 
the  jury  could  frame  their  verdict  so  as  to  do  equity  betweei 
the  parties;  because  said  demurrer  came  too  late,  and  be- 
cause said  amendment  ought  to  have  been  allowed. 

Hawkins  &  Burke  ;  N.  A.  Smith,  for  plaintiff  in  er- 
ror. 

C.  T.  GooDE,  Phillip  Cook,  for  defendant,  cited  K«- 
vised  Code,  section  3307;  7  Georgia  Reports,  31,  549;  6tb, 
303.  Amendment  made  new  party,  and  was  on  new  c&use 
of  action:  Code,  section  3430 ;  19  Georgia  Reports,  313. 

WiildfeNER,  Judge. 

1.  This  was  an  action  instituted  on  an  administrator's  bond) 
against  the  principals  and  their  security,  in  the  name  of  the 
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Ordinary,  for  the  use  of  the  plaintiffs.     The  defendants  de- 
murred to  the  declaration  and  the  Court  sustained  the  de- 
zuurrer,  on  the  ground,  that  a  suit  on  the  bond  could  not  be 
maintained  until  a  suit  had  first  been  brought  against  the 
administrators,  judgment  obtained  against  them,  and  a  re- 
turn of  nulla  bona.     The  plaintiffs  made  a  motion  to  amend 
their  declaration,  which  was  overruled  by  the  Court.     Under 
the  2468th  section  of  the  Code  a  suit  may  be  brought  on  the 
administrator's   bond    without   first   obtaining   a  judgment 
against  the  administrators  for  a  devastavit  by  them,  and  a 
return  of  nulla  bona, 

2.  The  plaintiff  could  have  amended  his  declaration  so  as 
to  require  the  defendants  to  account  for  the  estate  of  Walker, 
^kich  came  into  their  hands  as  liis  administrators,  and  for 
so  much  of  the  estate  of  the  Jackson  children,  which  came 
into  their  bands  as  the  administrators  of  Walker's  estate,  if 
any,  but  only  to  that  extent.  The  defendants  were  not  liable 
on  their  bond  for  waste  committed  by  Walker,  as  the  guar- 
dian of  the  Jackson  children  in  his  lifetime,  unless  their 
property,  so  wasted  by  him,  or  some  part  thereof,  came  into 
the  hands  of  the  administrators  as  a  part  of  Walker's  estate. 
The  administrators  of  Walker  and  their  security,  are  liable 
ou  their  bond  to  account  to  the  plaintiffs  for  the  amount  of 
their  estate,  which  came  into  their  hands  as  part  of  Walker's 
estate,  if  any,  and  no  more.  The  liability  of  the  defendants 
on  their  bond  as  the  administrators  of  Walker,  and  the  lia- 
bility of  Walker  as  the  guardian  of  the  Jackson  children, 
are  two  distinct  causes  of  action,  which  cannot  be  joined  ia 
a  suit  on  the  administrator's  bond  for  an  account  of  the  es- 
tate of  Walker,  which  came  into  their  hands  as  administra- 
tors on  his  estate.  The  administrators  of  Walker  are  liable 
for  any  debt  due  by  the  intestate  at  the  time  of  his  death,  to 
the  extent  of  the  assets  of  his  estate,  which  came  into  their 
bands  as  his  administrators,  in  a  suit  on  their  bond,  for  the 
wasU  thereof  by  thern,  as  such  administrators. 
Judgment  reversed. 
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S.  S.  Boone,  plaintiff  in  error,  vs.  J.  D.  Collins  ei  ai., 

defendants  in  error. 

Where  the  facts  set  up  by  the  complainant  do  not  show  fraad  in  tlae 
original  purchase,  Courts  of  equity  will  not  interfere  to  protect  fen* 
dors  from  losses;  and  only  in  cases  where  fraud,  unmixed  with  ne^Ti* 
gence  upon  the  part  of  persons  giving  credit,  will  equity  interpose  iti 
powers  to  aid  the  vendor  in  the  assertion  of  his  legal  rights  to  prevevit 
the  consummation  of  fraud. 

Equity.    Fraud..  Before  Judge  Clark.     Sumter  counfc.^ 
February,  1871. 

Boone  filed  a  bill  against  Collins,  making  this  case:    iXa 
1867  his  agent  sold  Collins  a  piano  at  8575  00,  if  paid  tkoj 
the  Ist  of  October,  1867,  or  $600  00  if  not  then  paid  {tz^h 
and  took  Collins'  note  expressing  the  same.     Collins  wast-    & 
farmer  and  offered  warehouse  acceptances  as  security,  b  "■J* 
his  manner  and  surroundings  satisfying  Boone  that  he  wou  ^^ 
pay,  he  would  not  take  security.     In  fact,  Collins  then  kn^'V 
that  he  was  insolvent  and  therefore  acted  fraudulently  in  tla  iv 
matter.    Hearing,  just  before  the  note  was  due,  that  the  del>t 
was  not  safe,  he  called  on  Collins,  who  said  he  could  not  pay 
at  maturity  but  would  certainly  do  so  in  thirty  days,  and  // 
anything  "turned  up"  he  would  tell  Boone.     After  the  ma- 
turity of  the  note,  Boone's  agent  called  on  one  Hardwick, 
gave  him  a  detailed  statement  of  the  facts  and  asked  him  to 
assist  in  securing  the  debt,  to  which  he  understood   Hard- 
wick  to  agree.     Hard  wick  and  Collins  had  been  connected 
in  business  for  a  year  or  two  last  past,  and  the  agent  thought 
Hardwick  might  help  him  secure  the  debt.     After  this,  say 
fifteen  or  twenty  days  after  the  note  was  due,  Collins  mort- 
gaged the  piano  to  Hardwick  to  pay  him  a  real  or  pretended 
claim,   without   Boone's   knowledge.     Soon  after,    Boone's 
agent  again  called  on  Hardwick  and  was  told  by  him  that 
he,  Hardwick,    thought   he  would   best  secure  Boone  by 
taking  said  mortgage  to  himself,  and  if  Collins  was  willing 
he  would  release  the  piano  from  the   mortgage.     Collins 
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being  called  on,  said  he  was  willing,  and  when  the  agent 
again  called  on  Hardwick  he  said  Collins  was  not  willing. 

Boone  has  offered  to  take  back  the  piano  and  surrender 
tbenote,  but  Collins  would  not  do  so,  and  Collins  is  offering 
to  sell  the  piano  at  $400  00  cash,  a  low  price,  with  a  view 
of  getting  ready  to  work  Hardwick's  farm  with  Hardwick. 
Hardwick  having  undertaken  to  act  as  Boone's  friend,  de- 
frauds him  by  his  said  conduct.     Collins  is  insolvent. 

The  prayer  was  that  Hardwick's  mortgage  be  cancelled 
and  the  trade  between  Boone  and  Collins  be  rescinded,  and 
for  injunction  against  a  sale  of  the  piano,  etc.  An  order  was 
iasaed  requiring  Collins  and  Hardwick  to  show  cause  why 
the  injunction  should  not  be  granted.     They  demurred  to 

\     the  bill  for  want  of  equity,  and  the  Chancellor  dismissed  it. 

I     That  is  assigned  as  error. 

:       Hawkins  &  Burke;  S.  C.  Elam,  for  plaintiff  in  error. 

1^        C.  T.  GoODE,  for  defendants.     No  fraud  is  charged  :    1 
I     Story's  Eq.,  sees.  204-210,  inclusive. 

LocHRANE,  Chief  Justice. 

This  case  comes  before  the  Court  on  the  complaint  of 
Stephen  S.  Boone,  to  the  judgment  of  the  Court  below  dis- 
"iiiasing  a  bill  in  equity,  filed  by  him,  in  which  he  alleges 
ttat  he  had  sold  a  piano  to  Collins,  one  of  the  defendants  in 
error,  under  the  following  statement  of  facts  alleged  in  the 
"ill,  to-wit:  he  regardeil  Collins  as  a  substantial  planter  in 
*iid  county,  and  that  he  was  prudent  and  economical  in  the 
'Qanagement  of  his  affairs ;  that  at  the  time  of  the  sale  Col- 
lins offered  warehouse  acceptance,  which  he  did  not  take, 
•apposing  Collins  to  be  anticipating  his  cotton  crop  from 
April,  the  time  of  the  trade,  until  the  following  October. 
The  bill  avers  Collins  at  the  time  was  insolvent,  and  that  he 
hew  it,  and  by  subsequent  averments  he  connects  Hardwick, 
the  other  defendant,  as  a  party  to  this  bill,  upon  the  ground, 
that  he  held  a  mortgage  upon  the  pianO;  and  a  promise  upon 


280         SUPREME  COURT  OF  GEORGIA. 

Sirrine  vs.  The  Southwestern  Railroad  CompaDj. 

the  part  of  Hardwick  to  cancel  the  same   if  Collins  was 
willing.     The  bill  prays  for  a  cancellation  of  the  same,  eta 

From  an  examination  of  this  record  we  are  of  opinioD 
that  there  was  no  equity  in  this  bill.  The  facts  stated  do 
not  show  fraud  in  the  original  purchase.  The  language  of 
Collins,  and  his  offer  to  give  warehouse  acceptance  were  con- 
sistent with  truth.  He  may  have  been  embarrassed,  and  hii 
cotton  crop  turned  out  less  than  he  anticipated,  or  he  may 
have  become  complicated  by  subsequent  trades  or  losses,  and 
it  is  not  within  the  legitimate  scope  of  a  Court  of  equity  to 
restrain  insolvent  men  from  making  trades,  or  to  protect 
vendors  from  the  losses  and  consequences  of  bad  trades;  but 
only  in  cases  where  fraud,  unmixed  with  negligence  upon  the 
part  of  the  person  giving  credit,  can  equity  interpose  ito 
power  to  prevent  its  consummation. 

Judgment  affirmed. 


William  Sirrine,  administrator,  plaintiff  in  error  vs.  The 
South  Western  Railroad  Company,  defendant  in  error. 

1.  Where  a  suit  was  brought  on  the  boud  of  a  railroad  official,  dated  in 
1857,  and  it  was  alleged  in  the  declaration  that  the  bond  had  broken 
by  the  failure  of  the  official  to  account  before  and  up  to  the  time  of 
his  death,  which  it  was  alleged  took  place  in  1868.  And  on  the  call- 
ing of  the  case  the  defendant  moved  to  dismiss  the  case,  because  the 
affidavit  was  not  filed  as  to  the  payment  of  taxes : 

ffeldf  That  it  did  not  appear  that  the  debt  sued  on  was  contracted,  or 
implied  before  the  1st  of  June,  1865. 

2.  Where  a  case  has  gone  to  the  jury,  and  the  evidence  has  been  fully 
heard,  a  demurrer  to  the  declaration,  on  the  ground  that  the  cause  of 
action  is  defectively  set  forth,  comes  too  late.  Under  such  circam- 
stances  a  demurrer  must  be  for  a  cause  that  would  be  good  in  arrest 
of  judgment. 

Relief  Act  of  1870.    Demurrer.     Before  Judge  Clabe. 
Sumter  Superior  Court     April  Term,  1871. 


ATLANTA,  JULY  TERM,  1871.  281 

Strrine  vs.  The  Soathwestern  Railroad  Company. 

On  the  14th  of  June,  1857,  Nunez,  as  principal,  and  W. 
W.  Barlow  et  al.f  as  securities,  executed  and  delivered  to  the 
Soathwestern  Railroad  Company  a  bond,  to  be  void  if  Nunez 
should  perform  all  the  duties  of  agent  of  said  company  at 
station  Number  9,  faithfully  keep  all  money,  goods,  papers, 
loeounts  and  assets  that  might,  from  time  to  time,  come  into 
bis  hands,  as  such  agent,  and  dispose  of  and  pay  out  the  same 
u  his  duty  required,  according  to  the  regulations  of  said 
company,  forward,  from  time  to  time,  a  true  account  of  all 
money  received  on  account  of  said  company,  and  pay  over 
the  same  when  required,  etc.,  etc. 

In  1869  the  company  brought  suit  against  Nunez's  ad- 
ministrator and  Barlow  et  al.,  in  which  they  set  out  said 
bond  in  heao  verba,  and  averred  that  Nunez  acted  as  such 
i^tfrom  the  date  of  said  bond  until  he  died,  in  February, 
1868,  and  that  during  all  the  time  that  he  was  acting  as  such 
•gent,  under  said  bond,  "he  did  not  comply  with  the  condi- 
tion of  said  bond,  and  did  not  account  with  the  said  company 
tt  the  terms  of  said  bond  required,  but  was  a  defaulter  for 
sums  received  by  him  as  agent  of  plaintiff  for  the  sum  of 
$2,500  00."  There  was  no  bill  of  particulars  showing  when 
Misalleged  defalcation  occurred. 

Vhen  the  cause  came  on  for  trial,  defendant's  counsel 
Dioved  to  dismiss  it  because  it  was  upon  a  debt  made  prior 
to  June^  1865,  and  plaintiff  had  not  filed  an  affidavit  as  to 
paying  taxes  required  by  the  Relief  Act  of  13th  October, 
1870,    The  Court  overruled  the  motion. 

After  all  the  evidence  of  plaintiff  was  in,  defendant's  coun- 
sel demurred  to  said  petition,  because  there  was  no  proper 
iverment  of  breaches.  The  Court  overruled  the  demurrer, 
rhese  two  rulings  are  assigned  as  error. 

Hawkins  &  Burke,  for  plaintiffs  in  error. 

N.  A.  Smith,  for  defendant.  Cause  of  action  did  not 
oerae  prior  to  June^  1865.  Demurrer  was  too  late :  18  Ga. 
L,693. 

fdx- zLin— 18. 
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McCay,  Judge. 

1.  Tliere  can  be  no  taxes  due  upon  a  debt  until  there  is,  i 
fact,  a  debt  in  existence.  This  could  not  be  until  there  wi 
a  breach  of  the  bond.  It  is  not  the  bond  which  creates  th 
debt — it  is  the  act,  against  which  the  I)ond  is  intended  t 
protect.  Under  the  declaration  is  this  case,  that  breach  i 
stated  to  have  occurred  at  the  death  of  Nunez.  This  wt 
after  the  Ist  of  June,  1865,  and  the  Act  of  October  IStb 
1870,  does  not  apply  to  it.  What  may  be  proven  on  tb( 
trial  may  change  this  date  of  the  breach.  All  we  now  meto 
to  say  is,  that  the  breach  is  alleged  to  have  occurred  at  Nu- 
nez's death,  or  after  June,  1865 ;  sufficiently  so,  at  any  nie, 
to  allow  proof  of  such  a  breach  on  the  trial. 

2.  It  is  trifling  with  the  time  of  the  country  to  permits 
demurrer,  not  good  in  arrest  of  judgment,  to  be  madetftir 
the  case  has  gone  to  the  jury  and  the  evidence  has  been  fttlljr 
heard.  Properly,  such  objections  ought  to  be  at  thefint 
term,  but  if  the  parties  have  kept  still  until  they  haveha^ 
their  full  time  of  the  country  for  the  trial  of  the  case  upoi 
its  merits,  they  have  no  right  to  cause  all  this  to  be  lost  on 
a  mere  matter  of  form. 

If  the  motion  was  good  in  arrest  of  judgment,  a  dife* 
ent  rule  would  prevail,  since  the  same  public  convenienct 
which  denies  a  demurrer  if  a  verdict  would  cure  the  defic^ 
would  require  that  no  more  time  should  be  spent  in  doing 
fruitless  acts. 

Judgment  affirmed. 


John   L.   Laramore  et  at.,  plaintiff  in  error  r«.  JoHl ' 

Minish  et  al.,  defendants  in  error.  ■ 

(MgCat,  Judge,  having  been  counsel  below,  did  not  preside  in  tUf  eiMk) 

Where  the  plaintiff  in  an  action  of  ejectment  put  in  evidence  a  pciw^ 
paper  title  from  the  State  to  himself,  and  the  defendant  relied  ipot^l^ 
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Btatatory  title  uader  claim  of  right,  and  there  was  conflicting  evideRce 

as  to  the  time  of  adverse  possession,  and  the  defendant  himself  was 

ibe  witness  under  the  Act  of  1866 : 
EMf  That  the  question  of  his  credibility  was  a  question  exclusively 

with  the  jury. 
Where  the  facts  of  the  case  show  that  substantial  justice  has  been  done, 

though  the  charge  of  the  Court  may  have  contained  some  error,  this 
Court  will  not  interfere  to  set  aside  the  verdict. 

S^ectment.  Prescription.  Party  as  witness.  New  trial. 
Before  Judge  Clark.  Lee  Superior  Court.  March  Term, 
1871. 

This  was  ejectment  for  two  hundred  and  two  and  one  half 
acres  of  land,  begun  in  August,  1856.  The  sole  fight  below 
^resas  to  whether  John  L.  Laramore  had  made  out  a  title 
b]r  prescription  to  the  premises  in  dispute.  He  testified  that 
be  bought  it  from  his  father,  in  1845,  and  took  possession, 
and  ever  since  had  possession  thereof.  He  said  the  deed  to 
Him  was  recorded,  that  the  witnesses  to  it,  and  the  maker 
vere  dead,  and  he  thought  he  had  burned  the  deed  during 
tbe  war,  when  burning  papers  which  he  thought  valueless. 
One  Matthews  testified  that  in  1853  he  was  on  the  land,  it 
Was  vacant,  and  Laramore's  father  was  trying  to  buy  the 
U&d,  not  pretending  that  he  had  or  had  had  title  to  it. 

West,  a  co-defendant,  testified  that  John  Laramore  was  in 
possession  of  the  lot,  having  on  it  a  field  of  ten  or  fifteen 
•cres  in  1852,  and  he  bought  half  of  the  lot  from  John 
laramore  in  1853. 

As  it  took  seven  years  possession  before  suit  brought  to 
^ke  the  prescriptive  term,  the  contest  was  as  to  the  truth 
^  John  Laramore's  testimony.     Defendant's  counsel  reques- 
ted the  Court  to  charge  the  jury  that  in  the  absence  of  con- 
Wdictory  evidence,  the  jury  ought  to  believe  the  evidence 
^ a  party  in  the  cause;  that  every  competent  witness  was 
^titled  to  credit  unless  he  be  impeached  or  attacked  by  some 
^the  modes  pointed  out  by  law,  and  the  jury  cannot  ca« 
IMdously  Bet  aside  the  evidence  of  a  party  to  the  cause  be- 
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caase  he  was  interested  in  the  result  of  the  suit;  if  the  tes- 
timony be  corroborated  and  sustaineil  by  other  testimony, 
even  when  he  has  been  legally  attacked  or  iiupeached|  the 
corroboration  might  restore  the  testimony,  at  least  th^ 
might  believe  the  corroborating  evidence. 

By  oversight  the  Court  did  not  give  either  of  said  requests 
in  charge.  On  that  subject  he  charged:  "  When  a  witness  is 
a  party  to  the  suit  and  directly  interested  in  the  event  of  it, 
you  are  to  consider  the  temptations  to  perjury,  and  givesoch 
credit  to  his  testimony  as  you  think  proper;  that  is  a  ques- 
tion alone  for  your  consideration." 

The  jury  found  for  plaintiff.  Defendants  moved  for  a 
new  trial  upon  other  grounds  not  passed  upon  here,  and  be* 
cause  the  verdict  was  contrary  to  law  and  the  testimony,  aod 
because  tlie  Court  did  not  charge  as  requested,  and  did  charge 
as  aforesaid.  The  new  trial  was  refused,  and  that  is  assigned 
as  error. 

Hawkins  &  Burke,  for  plaintiffs  in  error. 
Lyon  &  Irvin,  for  defendant. 

LocHRANE,  Chief  Justice. 

This  case  comes  before  the  Court  from  the  Superior  Court 
of  Lee  county  upon  an  action  of  ejectment  brought  by  Minish 
against  the  plaintiffs  in  error,  and  upon  grounds  of  erroral- 
leged  in  the  judgment  of  the  Court  below  refusing  a  new 
trial.  After  the  plaintiff  had  closed  his  case,  showing  title 
to  himself  from  the  State,  and  proved  the  defendants  in  pos- 
session of  the  land  in  controversy,  the  defendants  introdaoed 
their  testimony,  and  Laramore,  one  of  the  defendants,  who 
testified  that  he  had  a  deed  to  the  lot  of  land  in  dispute  from 
James  Laramore,  dated  in  the  year  1845,  that  the  witnesses  to 
the  same  were  all  dead,  the  deed  was  lost,  and  that  he  thoaght 
he  burned  it  up  during  the  war  among  a  great  many  papers, 
etc.;  that  he  gave  a  horse  worth  $75  00  for  the  lot,  and  had 
gone  into  possession  in  1845,  his  father  having  it  incultiYft* 
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tioD  at  the  time,  and  he  had  sold  part  of  it  to  West,  his  co- 
Meadant,  and  was  in  possession  of  the  land  ever  since.  The 
plaintiffs  introduced  the  interrogatories  of  Joseph  B.  Math- 
iws,  who  testified  that  he  had  an  interview,  about  the  20th 
October,  1853,  with  James  Laramore  in  relation  to  this  lot 
)f  land,  and  he  then  wished  to  buy  it.  He  stated  that  a  party 
residing  in  Alabama  had  previously  wanted  to  sell  the  land 
^bim,  and  tfiat  he  was  afraid  to  purchase  from  him  on  ac- 
30Qnt  of  a  defect  in  the  title,  and  at  that  time,  in  1853,  there 
vasnoone  in  possession  of  the  land,  and  no  improvements 
thereon,  and  that  James  Laramore  asserted  no  title  to  the 
lot  These  constitute  the  material  facts  we  desire  to  notice, 
inasmuch  as  the  case  turned  upon  the  statutory  title  set  up 
bf  the  defendants,  which  consisted  in  the  color  of  title  by 
the  deed  alleged  to  have  been  lost,  and  by  his  own  testimony, 
wd  by  that  of  Phillip  West,  the  co-defendant,  who  had 
honght  one-half  of  it  in  1853,  and  who  testified  when  he 
firetsawit,  Laramore,  the  defendant,  was  in  possession,  claim- 
ing  it,  and  there  was  a  field  on  it  of  ten  or  fifteen  acres,  but 
'Jid  not  see  any  of  defendant's  deeds.  Under  the  charge  of 
the  Judge  the  jury  found  for  the  plaintiff,  and  the  motion 
for  a  new  trial  presents  an  irregularity  in  the  progress  of  the 
^  in  the  Court  below,  which  we  propose  first  to  notice. 
Lt  appears  that  the  counsel  for  the  defendants  below  made 
«rtain  written  requests  to  the  presiding  Judge  which  he 
mitted  to  give  in  charge,  and  upon  the  application  for  a 
ew  trial  had  forgotten  the  fact,  but  subsequently  finding 
lem  among  his  papers  they  are  incorporated  in  this  bill  of 
[ceptions,  and  will  be  treated  by  this  Court  as  if  they  had 
«D  refused,  giving  the  defendants  the  full  benefit  of  such 
fusal. 

First  ad  to  the  merits  of  this  case.  To  have  authorized 
G  defendant  to  recover  upon  his  assertion  of  the  statutory 
le  it  was  necessary  to  show  that  he  held  the  land  adversely 
ider  oolor  of  title  and  claim  of  right  for  more  than  seven 
before  the  commencement  of  the  suit,  and,  to  make  out 
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a  case  of  adverse  possession,  it  was  incumbent  upon  him  k 
show  that  his  possession  was  public,  continuous,  exclusive, 
uninterrupted  and  peaceable;  and  the  claim  of  right,  whidi 
must  accompany  such  possession  must  not  have  originated  in 
fraud,  and  the  facts  in  the  particular  case  will  be  adjudged 
by  the  jury.  By  examination  of  the  record  in  this  case,  w< 
find  that  the  defendant  sets  up  possession  in  himself  siott 
1845,  under  a  deed  from  his  father,  whom  he  lays  was  pi** 
viously  in  possession.  This  fact,  by  the  evidence  of  th< 
plaintiff*,  was  denied.  In  1853,  some  eight  years  afterwards 
Mathews  testifies  that  he  was  on  the  lot  of  land,  that  Lara- 
more,  the  father  offered  to  purchase  it,  and  asserted  no  dais 
of  title  or  possession  in  or  to  it.  And  this  conflict  of  evi- 
dence was  a  question  for  the  jury.  The  evidence  of  thede 
fendant  in  this  case,  that  he  had  a  deed  from  his  father  in 
1845,  was  in  conflict  with  the  evidence  of  Mathews,  thathi< 
father  claimed  no  title  or  possession  to  it  in  1853;  and  tk 
fact  that  such  deed  was  said  to  be  lost,  and  all  the  witoesKC 
to  its  execution  dead,  was  in  itself  such  a  circumstance  as 
properly  belonged  to  the  jury  to  weigh  and  determine. 
West's  testimony  is  not  corroborative  as  to  the  existence  ol 
the  deed,  and  only  reaches  back  the  possession  to  1852,  and 
suit  in  this  case  was  commenced  in  1856.  If  we  were,  there- 
fore, to  deem  the  requests  made  by  the  defendant's  coansel 
as  to  the  competency  of  the  defendant's  testimony,  und« 
section  3798  of  the  Code,  and  treat  him  as  we  would  a  difr 
interested  witness,  we  would  be  constrained  to  hold  that  tlk< 
verdict  of  the  jury  in  favor  of  the  plaintiff*  was  supporie( 
by  the  evidence.  The  plaintiff*  had  made  out  his  case  upoi 
proper  legal  title,  and  had  shown,  by  tlie  testimony  of  Math 
ews,  that  the  person  from  whom  the  defendant  set  up  hi 
claim  of  right,  under  color  of  title,  in  1845,  had  no  titl 
himself  or  claim  of  right  in  October,  1853;  and  the  jar] 
in  adjudging  the  facts,  had  a  right  to  look,  not  only  to  thi 
testimony,  but  to  the  setting  up  of  a  claim  under  a  lost  deec 
with  every  witness  sworn  to  be  dead.     But  in  this  case  tL 
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witnesSy  Laramore^  was  a  party  to  the  suit,  and  introduced 
as  a  witness  under  the  Act  of  1866,  and  inasmuch  as  the  re- 
qaeBtfl  to  charge  are  based  upon  the  construction  of  that  Act 
to  the  extent  that  he  had  to  be  impeached  or  attacked  by 
8omeof  the  modes  pointed  out  by  law  before  the  jury  could 
capriciously  set  his  eviclence  aside,  we  propose  briefly  to  give 
our  opinion  as  to  the  legal  construction  of  this  Act  as  it  dis- 
poses of  the  requests  to  charge.  The  section  3798th  of  the 
Code  is  based  upon  the  Act  of  December,  15th,  1866,  which 
18  entitled  an  Act  to  declare  certain  persons  competent  wit- 
nesses, etc.  The  preamble  is  as  follows :  "  Whereas,  the  in- 
qniry  after  truth  in  Courts  of  justice  is  often  obstructed  by 
iDcapacities  created  by  the  present  law,  and  it  is  desirable 
tliat  full  information  as  to  the  facts  in  issue,  both  in  civil 
and  criminal  cases,  should  be  laid  before  the  persons  who  are 
to  decide  upon  them,  and  that  such  persons  should  exei'dse 
iMr  judgment  on  the  credit  of  the  witnesses  adduced  for  the 
truth  of  testimony."  We  think  under  a  proper  construction 
(^  this  law  that  witnesses  introduced  under  its  provisions 
tte  lifted  out  of  the  general  rule,  and  that  the  jury  may  ex- 
wdse  their  judgment  on  the  credit  of  such  witnesses  from 
^  foot  of  their  interest,  irrespective  of  other  impeachment 
Of  attack.  And  while  we  think  the  presiding  Judge  may 
Juive  laid  down  the  rule  somewhat  strongly  in  his  charge  to 
ti»e  jury  in  this  particular,  yet  upon  the  examination  of  his 
whole  charge,  coupled  with  the  merits  of  the  case,  we  are 
satisfied  the  Court  below  committed  no  error  in  overruling 
the  motion  for  a  new  trial  under  the  facts  in  this  case. 
Jadgment  affirmed. 
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Ladd  &  Wilson,  tenants,  plaintiffs  in  error,  vs.  Jaheb 
Jackson,  administrator  et  aL,  defendants  in  error. 

(McCat,  Jadge,  having  boon  oounsel  below  did  not  preside.) 

Where  the  title  to  land  of  a  deceased  intestate  vests  in  his  minor  hein 
at  the  lime  of  his  death,  the  statute  of  limitations  or  prescription} 
ceases  to  run  against  them  during  their  minority. 

Ejectment.  Limitations.  Prescription.  Before  Judge 
Clark.     Lee  Superior  Court.     March  Term,  1871. 

Tliis  was  ejectment  by  Doe,  upon  the  demises  of  Hancock 
and  James  Jackson,  as  administrator  of  A.  J.  Lamar,  etc.) 
begun  in  June,  1863.  In  September,  1869,  the  declaration 
was  amended  by  adding  a  demise  in  the  name  of  tiie  heirs 
of  A.  J.  Lamar,  (defendants  objecting,)  and  the  cause  was 
tried. 

The  plaintiffs  read  in  evidence  a  regular  chain  of  title 
from  the  State  down  to  A.  J.  Lamar.     The  deed  to  him  wis 
made  in  1844.     It  was  shown  that  A.  J.   Lamar  died  in 
1848,  and  A.  J.  Lamar  became  his  administrator  and  gua^ 
dian  of  his  said  heirs,  in  1849.     One  of  these  sole  heirs  was* 
in  1869,  twenty-two  years  old,  and  the  other  w^as  twenty- 
nine  years  old.     The  lociis,   possession  by  defendants  when 
suit  was  brought  and  the  annual  value  of  the  premises  were 
proven.     Defendants  read  in  evidence  a  series  of  deeds  begun 
in  1851  and  ending  in  1856,  by  which  the  land  was  conveyed 
regularly  from  the  first  feofferin  this  chain  to  the  defendants, 
but  there  was  no  showing  that  any  of  these  feoffers  had  any 
regular  title,  nor  was  either  of  them  a  person  under  whom 
plaintiffs  claimed.     A  witness  said  plaintiffs  had  conveyed 
this  land  to  defendants  pending  this  suit,  but  no  such  con- 
veyance was  produced  or  accounted  for.     There  was  evidence 
introduced  to  establish  a  continuous  possession  by  defendants 
and  their  feoffers  under  said  deeds  from  1841  or  1845  up  to 
the  beginning  of  the  suit,  and  to  reduce  the  mesne  profits 
claimed  by  plaintiffs.     In  rebuttal,  there  was  evidence  that 
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e  first  of  defendant's  feofiPers,  being  in  possession  in  1847| 
aimed  to  hold  under  A.  J.  Lamar,  and  for  him. 
Defendants  requested  the  Court  to  charge  the  jury  as  fol- 
lows: 

Ist.  If  defendants  or  their  feoifers  were  in  possession  in 
1847,  under  color  of  title  and  claim  of  right,  and  continued 
so  to  hold,  regularly,  openly  and  bona  fide  until  1863,  plain- 
tiffs are  barred. 

2(1.  If  adverse  possession  begun  in  1847,  and  the  right  of 
action  accrued  in  A.  J.  Lamar's  lifetime,  the  Statute  of  Limi- 
tations began  to  run  against  Lamar,  and  plaintiffs  are 
barred. 

3d.  Seven  years'  possession  prior  to  suit,  and  after  admin- 
istration on  Lamar's  estate,  bars  plaintiffs. 

4th.  If  defendants  bought  the  land  from  plaintiffs  the 
defendants  are  entitled  to  a  verdict. 

The  Court  charged  that,  though  the  statute  began  to  run 
gainst  A.  J.  Lamar  in  1847,  and  did  run  till  his  death,  at 
his  death  it  stopped  running  as  against  the  heirs  during  their 
ttinority.  The  requests  were  refused.  The  jury  found  for 
t^e  plaintiffs.  There  was  a  motion  for  new  trial  upon  the 
grounds  that  said  verdict  was  contrary  to  law  and  the  evi- 
dence; because  the  Court  erred  in  charging  as  aforesaid  and 
'efusing  to  charge  as  requested,  and  in  allowing  the  new  de- 
'^iiee  added.  This  motion  was  overruled  in  March,  1870, 
*nd  error  is  assigned  on  said  grounds. 

Hawkins  &  Burke;  N.  A.  Smith,  for  plaintiff^  in  error. 

Lyon  &  Irvin,  for  defendants. 

Warner,  Judge. 

This  was  an  action  of  ejectment  to  recover  the  possession 
rfalot  of  land  on  the  demise  of  the  administrator  of  An- 
drew J.  Lamar,  and  on  the  amended  demise  of  the  guardian 
of  the  minors  of  Andrew  J.  Lamar,  against  the  defendants. 
The  adverse  possession  of  the  land  by  the  defendants,  and 
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those  under  whom  they  claimed,  commenced  during  the  life- 
time of  the  intestate.     The  administrator  on  his  estate   was 
appointed  in  1850,  and  the  guardian  of  the  minor  children 
appointed  in  1854.     The  action  was  commenced  in  June^ 
1863.     On  the  trial  of  the  case  the  jury  found  a  verdict  for 
the  plaintiff.     A  motion  was  made  for  a  new  trial,  oo  the 
ground  that  the  Court  erred  in  its  charge  to  the  jury  in  re- 
gard to  the  Statute  of  Limitations,  and  in  refusing  to  charge 
as  requested  on  that  point  in  the  case.     The  motion  fi)r  a 
new  trial  was  overruled,  and  the  defendants  excepted.    The 
Court  charged  the  jury,  "that  the  Statute  of  Limitations, 
though  it  began  to  run  as  against  Lamar,  in  1847,  and  up  to 
his  death,  in  1848,  stopped  to  run  during  the  minority  of 
the  children  of  Lamar."     Tlie  point  in  the  case  is,  whether 
the  infant  heirs  were  barred  when  there  was  an  administra- 
tor of  the  intestate  and  guardian  of  the  minors,  who  conW 
have  sued  for  the  land  during  their  minority,  and   failed  to 
do  so  within  the  time  prescribed  by  law.     This  question  was 
not  decided  by  this  Court,  in  Pendergrast  vs.  Foil/,  8th  Geo^ 
gia  Reports,  11,  but  was  left  an  open  question  under  the  pro- 
visions of  the  Act  of  1817.     On  the  death  of  Lamar,  the 
intestate,  the  land  descended  directly  to  his  heirs,  and  the 
title  thereto  was  vested  in  them,  subject  to  be  administered 
by  his  legal  representative  for  the  payment  of  debts,  and  for 
distribution,  which  was  not  done  in  this  case.     It  is  said 
the  guardian  of  the  minors  might  have  sued  for  the  land; 
but  are  the  minors  barred  of  their  legal  right  to  the  land 
because  their  guardian  failed  to  do  so?     The  2644th  section 
of  the  Code   declares  tliat  "  no  prescription  works  against 
the  rights  of  a  minor  during  infancy"     The  2645th  section 
declares  that  "  a  prescription  commenced,  shall  cerise  against 
persons  under  disability,  pending  the  disability."     The  mi- 
nors were  under  a  disahilUy  to  enforce  their  legal  rights  to 
the  land  during  their  infancy,  by  the  express  provisions  of 
the  Act  of  1817;  and  by  the  Code,  no  prescription  works 
against  their  rights.     This  provision  of  the  Code  may  fairly 
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be  considered  as  a  legislative  interpretation  of  the  Act  of 
1817|  inasmuch  as  the  title  to  the  laud  vested  in  the  minor 
heirs  of  the  intestate  at  the  time  of  his  death;  the  statute 
ceased  to  run  against  them  during  their  minority,  and 
there  was  no  error  in  the  charge  of  the  Court,  or  in  its  re- 
fusals to  charge  in  regard  to  this  point  in  the  case. 
Judgment  affirmed. 


I*.  K.  Wright,  plain tlfr  in  error,  vs.  N.  A.  Smith,  defend- 
ant in  error. 

Amide  a  deed  to  B  for  a  parcel  of  land,  which  was  recorded  in  the 
proper  office,  but  not  within  twelve  months.  After  the  record,  A 
made  a  subsequent  deed  to  C  of  the  same  land,  C  having  no  actual 
notice  of  the  first  deed,  and  C  went  into  possession  and  continued  in 
poneflsion  more  than  seven  years  : 

fle^  That  the  record  of  the  deed  to  B  is  not  such  evidence  that  the 
inbsequent  deed  to  C  was  fraudulent,  so  as  to  defeat  C.^s  title  by  pre- 
icription. 

Ejectment,  ^ona/dc  purchaser.  Notice.  Before  Judge 
}lark.     Sumter  Superior  Court.     November,  1870. 

In  March,  1868,  Wright  brought  ejectment  against  Smith. 
\y  consent  the  facts  were  agreed  upon,  and  it  was  submitted 
)  the  Court  whether  Smith  had  a  title  by  prescription.  The 
icts  were  these : 

In  1857  Hill  et  aL,  conveyed  this  land  to  Wright,  who 
ad  his  deed  recorded  al)out  eighteen  months  aft^r  its  date. 
.fter  this  deed  was  recorded,  in  1859,  but  without  any  ac- 
lal  notice  that  Wright  owned  the  land,  W.  A.  Hawkins 
K>k  another  deed  from  the  same  feoffers,  bona  fide,  and 
K>k  possession  at  once,  and  he,  and  others  holding  under 
im,  (including  Smith)  were  ever  since  in  possession  of  the 
ind.  The  Court  decided  that  the  record  of  the  deed  was 
ot  notice  to  Hawkins,  and  tiiat  the  phiintifT  could  not  re* 
yver.     This  is  assigned  as  error. 
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C.  T.  Goodb;  Phillip  Cook,  for  plaintiff  in  error. 
W.  A.  Hawkins;  Hawkins  &  Gqerry,  for  defendant. 

McCay,  Judge. 

There  is  no  dispute  in  this  case  as  to  the  facts.  The  de- 
fendant lias  been  in  possession  of  the  property  sued  for,  seven 
years,  under  written  claim  of  right.  It  is  admitted  that  at 
the  time  of  the  date  of  defendant's  deed,  and  at  the  time  be 
took  possession,  there  was  upon  record  a  deed  from  the  Hills 
to  Wright,  and  it  is  contended  that^his  fad — the  existence 
of  an  older  deed — (though  he  li^d  no  actual  notice  of  it) 
from  the  defendant's  grantor,  recorded,  was  such  notice  to 
the  second  purchaser  as  so  make  the  deed  to  him  fraudulent, 
and  to  destroy  his  prescriptive  title,  arising  from  his  seven 
years'  possession. 

Our  Code,  section  2641,  after  providing  seven  years'  ad- 
verse possession  under  written  evidence  of  title,  as  the  law 
of  prescription  in  this  State,  adds:  '^But  if  such  title  be 
forged  or  fraudulent,  and  notice  thereof  be  brought  home  to 
the  claimant  before  or  at  the  time  of  the  commencement  of 
his  possession,  no  prescription  can  be  based  thereon."  So, 
too,  section  2637  provides,  that  "the  possession  must  not 
have  originated  in  fraud." 

The  argument  of  the  plaintiff  in  error,  stated  briefly,  is 
this :  As  a  second  deed  by  a  vendor  of  land  is  illegal,  and 
as  the  first  deed  was  recorded  at  the  time  the  second  was 
made,  the  case  falls  fully  within  the  exception  of  the  statute. 
The  second  deed,  it  is  said,  is  fraudulent,  since  the  making 
of  it  was  indictable,  (Code,  section  4511),  and  the  record  of 
it  is  notice  to  all.  Hence,  the  defendant  in  this  case  is  in 
under  a  fraudulent  title,  with  notice  of  the  fraud. 

There  are  several  defects  in  this  argument.  Ist.  The  sec- 
ond deed  is  only  illegal,  \i  fraudulenily  made.  The  simple 
fact  that  it  is  a  second  deed  is  not  enough.  It  may,  never- 
theless, be  a  good  deed.    The  first  one  may  have  been  fraudu* 
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lent,  or  it  may  have  been  cancelled,  or  another  deed  made 
reconveying  tlie  property  to  the  grantor.  As  we  have  said, 
the  statute  only  punishes  the  fraudulent  making  of  a  second 
deed.  And  it  would  be  a  violation  of  all  principle  to  assume 
a  second  deed  to  be  fraudulent.  But  the  leading  defect  in 
the  argument  is,  as  we  think,  in  giving  to  the  record  of  this 
first  deed  the  effect  claimed  for  it.  The  question  of  adverse 
possession  is  one  of  intention,  and  turns  upon  the  bona  fides 
of  the  tenant.  To  charge  him  with  fraud,  so  as  to  vitiate 
his  possession,  the  facts  must  be  such  as  to  affect  his  con- 
•cioice.  They  must  be  '*  brought  home  to  himJ'  It  is  true, 
that  one  who  buys  property,  with  constructive  notice  of  an 
outstanding  claim,  is  in  some  senses  cliarged  with  fraud — 
implied  fraud.  He  is  bound  to  look  to  the  record ;  he  is 
bound  to  follow  up  ixny  fact  which  should  put  a  prudent 
man  on  the  watch ;  and  if  he  fail  to  do  this,  he  is  looked 
^ipon  as  guilty  of  neglect. 

But  if  we  take  this  view  of  the  notice  referred  to  in  the 
action  of  the  Code  under  consideration,  we  should  destroy 
the  whole  doctrine  of  prescription.  If  one  who  buys  prop- 
ttty  looks  to  the  record — follows  up  every  fact  which  ought 
^  put  a  prudent  man  on  the  watch — and  only  buys  when  he 
finds  nothing  wrong,  then  he  gets  a  good  title,  and  the  stat- 
ute of  prescriptions  is  wholly  useless. 

According  to  the  argument,  one  can  only  set  up  a  pre- 
scriptive title  when  he  lias  had  seven  years'  possession  under 
^kgd  title.  The  very  object  of  the  statute  is  to  protect 
persons  in  possession  under  defective  titles,  and  if  it  can  only 
Reused  to  protect  one  who  has  bought  without  notice,  either 
actual  or  constructive,  of  the  outstanding  rights  of  third  per- 
^08,  then  the  statute  is  wholly  worthless,  since  such  a  pur- 
chaser would  be  protected  without  it. 

To  charge  the  person  in  possession  with  notice,  even  of  a 
^ud  in  his  deed,  the  facts  must  be  such  as  to  charge  his 
conscience.  He  must  be  cognizant  of  the  fraud,  not  by  con- 
struction but  by  actual  notice.     It  must  be  '^  brought  home 
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to  him,''  No  man  can  be  fairly  said  to  hold  land  adverselj 
to  another,  who  at  the  time  he  goes  into  possession  has  no* 
tice  that  he  is  committing  a  fraud,  that  the  title  under  whi<ii 
he  enters  is  forged  or  frau<lulent.  His  entry  is  not  bona  ^/Eck 
His  claim  of  right  is  only  pretended.  But  if  he  have  no 
actual  notice,  if  he  honestly  think  his  claim  good,  if  he(l43ee 
not  have  notice,  actual  notice,  he  may  very  well  be  said  tc 
hold  adversely.  He  is  in  earnest.  He  does  not  merely  j>Te' 
tend  to  a  right,  but  really  claims  it. 

In  the  case  put  by  the  record  we  are  not  even  prepared  to 
say  that,  if  the  second  purchaser  had  seen  the  record,    Iiis 
statutory  title  would  fall.     It  does  not  follow,  as  we  ha.Fe 
said,  that  the  second  deed  is  fraudulent  because  it  is  a  sec- 
ond deed.     Nor  is  any  such  presumption  required  by  la^r. 
One  may  well  hold  adversely  knowing  .there  is  a  third  party 
claiming  his  land.     He  may  think  the  outside  claim  to  be 
bad  and  his  own  good. 

To  make  a  case,  under  the  exception  of  the  statute,  the 
facts  must  be  such  as  to  charge  the  conscience  of  the  tenant 
so  as  that  his  adverse  possession  is  only  a  pretence  and  not  a 
bona  fide  real  holding  under  a  written  claim  of  right.  See 
Griffin  V8.  McKeiiziey  7  Georgia,  163.  Conyera  t?«.  McK^nm, 
4  Georgia,  308.  Berry  r«.  Osbotmey  15  Georgia,  194.  Grif- 
fin  vs  Stamper y  17  Georgia,  108. 

Judgment  affirmed. 


Mary  C.  Stewart,  plaintiff  in  error,  vs.  William  Stew- 
art, administrator,  defendant  in  error. 

(McCat,  Judge,  haviog  been  tounsel  below  did  not  prraide.) 

Where  a  married  woman  separates  from  her  husband,  and  institutes  sait 
for  permanent  alimony,  and  the  husband  in  response  sets  up,  hj  way  of 
cross-bill,  a  prayer  for  the  reformation  of  an  ante-nuptial  settlement 
set  up  by  her  in  the  bill,  and  by  consent  of  parties,  the  Court  reforms 
the  instrument,  and  decrees  permanent  alimony  to  the  wife,  with 
counsel  fees : 


% 
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Held,  Thai  the  wife,  in  the'fact  of  her  separation  and  the  institution  of 
such  suit,  was  suijuris^  and  by  the  decree  for  permanent  alimony  was 
barred  of  dower  or  future  interest  in  the  estate  of  her  husband  at  his 
death,  under  section  1742  of  the  Code,  and  the  decree  in  the  premises 
was  binding  upon  all  parties  until  it  was  set  aside. 

Dower  barred  by  decree  for  permancDt  alimony.     Before 
Judge  Clark.    Sumter  Superior  Court.     March,  1871. 

Here  dower  was  resisted  upon  the  ground  that  the  decree 
for  permanent  alimony  to  the  wife  was  in  lieu  of  dower,  etc., 
by  its  terras.     For  the  facts  see  the  opinion. 

C.  T.  Goode;  Phillip  Cook,  for  plaintiff  in  error,  said 
dower  cannot  be  barred  by  anything  except  those  mentioned 
in  section  1754  of  the  Code.     Her  consenting  to  a  decree 
I     barring  dower  does  not  bind  her:     Code,  section  1769. 

i 

W.  A.  Hawkins  ;  Hawkins  &  Guerry,  for  defendant. 
The  ante-nuptial  settlement  barred  dower:  37  Georgia  Re- 
ports, 296;  35th,  218;  29th,  167.  The  consent  decree  barred 
drawer;  it  is  res  adjudicata  by  said  decree. 

LocHRANE,  Chief  Justice. 

This  was  an  application  for  dower  on  the  part  of  the  plain- 
^ff  in  error,  Mrs.  Stewart,  in  the  lands  of  James  Stewart, 
"^r  deceased  husband,  resisted  by  the  administrator,  upon  the 
P^und  of  an  ante-nuptial  settlement,  and  the  decree  of 
Schley  Superior  Court,  in  an  action  instituted  against  her 
busband,  in  which  she  iiad  recovered  permanent  alimony 
•'^d  counsel  fees.  The  record  discloses  that  some  time  after 
"*6  intermarriage  of  the  plaintiff  in  error  with  James  Stew- 
•f^  she  separated  from  him,  taking  with  her  her  separate 
^^te,  which  had  been  settled,  by  the  ante-nuptial  settlement, 
^pon  her,  and  filed  her  bill  for  permanent  alimony.  In  re- 
sponse to  the  bill,  James  Stewart,  by  way  of  cross-bill, 
Pf^yed  a  reformation  of  the  ante-nuptial  settlement,  by  which 
•he  reDounced  any  part  or  portion  of  the  estate  of  Stewart 
•"©would  be  entitled  to  as  a  distributee  in  the  case  of  his 
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death,  unless  he  saw  proper  to  give  the  same  to  her  by 
or  otherwise.  The  reformation  alleged  was,  that  such  settle- 
ment was  intended  by  the  complainant  and  defendant  to  be  in 
lieu  of  all  dower  in  his  land,  as  well  as  all  interest  in  his  es- 
tate, with  the  usual  averment  of  mistake,  etc.  The  decree 
recites  the  consent  of  the  parties  to  the  same,  and  gives 
$500  00  for  counsel  fees,  and  $2,800  00  for  permanent  ali- 
mony and  support,  and  decrees  the  same  to  be  in  lieu  of  all 
right  to  dower,  and  that  the  ante-nuptial  agreement  be  re- 
formed, etc. 

In  the  opinion  we  entertain  of  this  case,  the  Court,  in  de- 
ciding that  Mrs.  Stewart  was  not  entitled  to  dower,  commit- 
ted no  error  under  the  facts  of  this  case.      Under  section 
1742  of  the  Code,  upon  the  granting  of  permanent  alimony 
to  the  wife,  she  is  not  entitled  to  any  further  interest  in  the 
estate  of  her  husband  at  his  death.     And,  while  we  recog- 
nize the  provisions  of  the  Code,  section  1754,  as  to  how  dower 
may  be  barred,  and  recognize  the  rule  by  which  Courts  favor 
applications  for  dower,  still,  we  are  of  opinion,  where  the 
wife,  during  the  life  of  her  husband,  separates  from  him,  and 
assumes  a  relationship  of  separation,  she  is,  to  all  intents  and 
purposes,  sui  jtiris,  and  may  institute  suit  for  alimony  if  she 
80  elects ;  and  when  it  is  granted  to  her,  she  properly  ceases 
to  have  further  interest  in  his  estate,  in  her  right  as  wife* 
And,  as  in  this  case,  when  she  instituted  her  suit  for  alimony 
and  set  up  the  ante-nuptial  agreement,  it  was  competent  for 
the  defendant  to  such  bill  to  assert  such  legal  rights  as  he 
may  have  had  in  relation  thereto.     And  we  hold  that,  inas- 
much as  a  Court  of  equity  had  jurisdiction  of  the  parties 
and  the  subject  matter,  its  decree  in  the  premises  is  binding, 
until  set  aside  in  the  Court  in  which  it  was  granted,  if  there 
were  any  legal  objections  thereto  for  such  action  by  the  CoarC 

Under  the  rule  in  35th  Georgia  the  wife  may  contract,  for 
a  valuable  consideration,  for  her  release  of  dower,  with  her 
husband,  and  if  she  holds  on  to  the  consideration,  equity  will 
enforce  the  contract.     We  see  no  reason  why  a  married  wo- 
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man,  separated  from  lier  husband  and  receiving  permanent 
alimony  from  him,  shouhl  not  be  barred  upon  principle  as  well 
as  uoder  the  provisions  of  the  Code.     At  any  rate,  in  this 
case,  it  appears,  from  the  record,  that,  by  her  ante-nuptial 
settlement,  she  protected  to  herself  and  to  her  children  by 
her  first  husband  the  estate  which  she  brought  into  the  mar- 
riage, and  for  which  she  relinquished  all  claims  as  distributee 
of  his  estate  except  what  he  might  please  to  give  her,  and 
when  she  subsequently  separated  from  him  and  went  into  a 
Court  of  equity  to  obtain  a  judgment  against  his  estate  for 
permanent  alimony,  and,  by  her  consent,  as  appears  of  record, 
Klinquished  all  claims  of  dower  and  accepted  such  perma- 
nent alimony,  we  see  no  reason  why  the  Court  should  pre- 
sume fraud  or  imposition  upon  her,  so  as  to  treat  as  a  nullity 
the  solemn  decree  of  a  Court  of  equity,  and  override  a  pro- 
Vision  of  the  Code  of  this  State.     And  we,  therefore,  agree 
^thour  brother  below,  and  aflBrm  his  judgment,  under  the 
&cts  in  this  case. 
Judgment  afiSrmed. 


G-  M.  Stokes,  plaintiff  in  error,  vs.  Duncan  &  Johnson, 

defendants  in  error. 

(LocHBAXK,  Chief  Justice,  was  absent  when  this  cause  was  heard.) 

**  appeared,  from  the  record,  that  Stokes,  a  country  merchant,  had,  un- 
der a  contract  with  a  neighboring  planter,  advanced  supplies  and 
i&OQey  to  make  a  crop,  and  he  was  to  have  control  of  the  same,  and 
^  be  first  paid  from  the  proceeds;  that,  during  the  summer,  Duncan 

•  Mdsod,  commission  merchants  at  Savannah,  also  advanced  sup- 
plict  and  money  to  the  planter,  with  the  notice  of  Stokes'  claims,  it 
^'^  understood  that  cotton  would  be  sent  to  them,  at  Savannah,  for 
*^e,  out  of  which  they  would  be  paid,  all  the  parties  believing  that  a 
^  of  three  hundred  or  three  hundred  and  fifty  bales  would  be  made. 
vD  October  the  15th,  after  thirty-nine  bales  had  been  sent  to  Duncan 

•  Johnson,  Stokes  wrote  to  them  a  letter,  stating  that  the  planter 
^ted  some  money  and  desired  his  cotton  sold  as  it  arrived,  unless 

V0L.ZLIU— 19.  ' 
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they  would  advance  upon  it  and  hold  it  for  a  better  market, 
ing  that,  as  the  planter  owed  both  of  them,  it  was  proposed, 
tual  arrangement,  that,  as  any  cotton  was  sold,  Duncan  &, 
should  pay  its  expenses  and  the  balance  should  be  divided 
them,  to-wit:  Duncan  &  Johnson  and  Stokes,  on  their  seven 
Aflerwards,  other  cotton  was  sent  to  Duncan  &  Johnson,  f 
Bold  the  whole,  say  eighty  bags,  paying  expenses  and  sending 
proceeds  to  Stokes  and  retaining  half  on  their  debt,  which,  at ' 
was  thus  discharged.     Duncan  &  Johnson,  expecting  further  si 
from  the  expectation  of  the  crop,  and  from  their  understai 
Stokes'  letter,  made  further  advances  to  the  planter.     Stokes 
the  crop  would  be  only  one  hundred  and  seventy* five  bales,  ii 
three  hundred  or  three  hundred  and  fifty,  by  direction  of  the 
and  to  save  himself,  sent  forward  the  balance  of  the  cotton 
Savannah  merchants,  and  sold  the  same  and  took  the  whole  of 
ceeds  on  his  own  debt : 

Held,  That  there  was  nothing  in  the  letter  of  Stokes,  of  Octoli 
to  bind  him  to  send  forward  the  whole  of  the  crop  to  Duncan  • 
sofif  and  it  was  error  in  the  Court  to  charge  the  jury  that  b( 
bound. 

Htldj  further^  That,  under  all  the  facts  as  set  forth  in  the  rec< 
verdict  was  sustained  by  the  evidence,  and  the  Court  erred  in  ( 
a  new  trial. 

New  trial.     Before  Judge  Clark.     Lee'  Superior 
May  Term,  1871. 

This  case  is  sufficiently  reported  in  the  opinion. 

Hawkins  &  Burke  ;  F.  H.  West,  by  R.  H.  Clab 
plaintiff  in  error. 

HiNES  &  HoBBS,  for  defendants. 

McCay,  Judge. 

This  case  turns  entirely  upon  the  evidence,  and  up( 
construction  of  Stokes'  letters.  We  do  not  think  th 
anything  in  Stokes'  letters  6mdm^  him  to  send  to  Dun 
Johnson  the  whole  of  the  cotton  crop  of  Hunt  and  I 
We  can  easily  see  how  the  parties  miglit  have  so  exj 
and  we  do  not  doubt  but  that  Stokes  himself  so  expec; 

But  this  was  a  common  expectation,  growing  out  < 
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idence  of  all  the  parties,  that  the  crop  would  pay  every- 
g  and  leave  Hunt  and  Bryan  a  surplus  for  their  own 
This  expectation  cannot  be  derived  from  any  agree- 
t  by  Stokes,  or  any  promise  of  his  in  his  letters.  The 
lence  of  Mr.  Johnson,  taken  literally,  it  is  true,  estab- 
es  this  as  well  as  that  of  Mr.  Duncan,  but  the  latter  says 
wns  not  at  home  during  the  year,  and  professedly  states 
hing  on  his  own  knowledge,  while  Mr.  Johnson,  though 
states  and  repeats,  over  and  over  again,  Stokes'  agreement, 
ihe  same  time  states  that  he  derives  that  agreement  solely 
m  the  letters  he  produces,  admitting  that  there  was  noth- 
;  bat  these  to  base  his  statements  upon.  On  looking  care- 
I7  at  these  letters  we  feel  satisfied  that  they  contain  no 
sh  agreement,  and  we  will  not  disturb  the  verdict  of  the 

It  is  not  our  province  to  judge  of  the  facts  of  a  case  in 
e  teeth  of  the  verdict  of  a  jury,  unless  the  verdict  and  the 
stsbe  so  antagonistical  as  to  make  a  case  of  prejudice,  mis- 
b,  etc.  True,  the  Judge  has,  in  this  case,  granted  a  new 
ial,  and,  as  a  general  rule,  we  will  not  interfere  with  his 
scretion  in  such  cases.  But  we  do  not  think  the  verdict  in 
lis  case  was  contrary  to  the  evidence,  and  the  Judge  doubt- 
68  acted  mainly  upon  his  construction  of  the  letters.  As 
ebave  said,  we  do  not  think  there  is  anything  in  the  let- 
w  binding  Stokes  to  the  extent  supposed  by  the  Judge,  and 
>  believing,  we  think  the  verdict  is  with  rather  than  against 
io  weight  of  evidence. 
Judgment  affirmed. 


tOBEBT  Parker,  plaintiiF  in  error,  vs.  RuFUS  King,  de- 
fendant in  error. 

•WW  a  bill  was  filed  to  enjoin  a  judgment  at  law,  and  praying  for  a  new 
trill,  and  it  appeared  by  the  answer  that  an  affidavit  of  illegality  had 
l>«tti  preyioQsly  adjudicated,  upon  which  the  questions  involved  in  this 
^  were  involyed,  or  might  have  been  embraced  therein : 
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Hddf  There  was  no  error  in  the  Court  refusing  the  ii\junction. 

Held  again^  That  the  verdict  of  the  jury,  that  the  defendant  in  ezecatioi 
was  in  possession  of  the  land  levied  on  at  the  commencemeat  of  the 
suit,  and  that  the  notes,  the  foundation  of  the  suit,  were  given  for  the 
land,  rendered  on  the  trial  of  the  aflGidavit  of  illegality,  was  an  adja(fi- 
cation  of  the  rights  and  equities  of  the  parties,  under  the  Relief  Act 
of  1868. 

Homestead.     Relief.     Estoppel.     Before  Judge  Clabk. 
Webster  county.     Chambers.     June,  1871. 

Parker's  bill  against  King  made  these  averments :  On  the 
5th  of  January,  1860,  he  bought  of  King  four  hundred  and 
five  acres  of  land,  in  said  county,  whereon  Parker  is  living, 
paid  him  therefor  $600  00,  cash,  and  gave  his  two  notes  far 
$1,020  00  and  $1,620  00,  respectively,  due  twelve  months 
thereafter.  A  few  months  thereafter,  he  also  bought  of  King 
corn,  etc.,  at  §305  00,  and  gave  therefor  his  three  notes. 
When  the  notes  for  the  land  were  due,  he  paid  thereon 
$1,600  00.  By  clearing,  and  other  specified  improvementi 
and  repairs  of  said  land,  which  cost  him,  say  $675  00,  he  his 
so  improved  said  place  tiiat  it  is  worth,  at  least,  double  wliit 
it  was  wiien  he  bought  it.  In  1863  King  obtained  judg- 
ment against  him  on  said  notes,  and  Parker  offered  to  pay 
him  the  amount  of  the  judgment,  but  King  would  not  ac- 
cept the  tender,  (what  it  was  and  when  made  does  not  ap- 
pear.) I 

In  1863,  and  1864,  and  1867,  he  made  payments  on  the 
judgment,  and  directed  that  they  should  be  applied  to  pay- 
ment of  the  land  debt  first,  but  $255  00  of  these  payments 
were  wrongfully  applied  to  pay  the  debt  for  the  persontl 
property.  King  agreed  to  receive,  in  part  payment  for  said 
land,  a  note  held  by  Parker  on  one  Crynes  for  $109  93,  and 
directed  Parker  to  sue  it  to  judgment  in  his,  Parker's,  name^ 
for  King's  use,  which  he  did. 

When  Georgia  seceded  from  the  Union,  King  was  a  citi- 
zen of  Georgia,  and  so  remained  during  the  war,  and  gave 
money,  provisions  and  clothing  by  way  of  aiding  the  armies 
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the  CoiifcKlerate  States,  and  sympathized  with  them.  By 
result  of  this  war,  besides  not  being  able  to  make  cotton 
ing  its  continuance,  Parker  lost  slaves  worth  $16,000  00, 
I  a  large  amount  by  depreciation  of  the  value  of  his 
668  in  action. 

!n  December,  1868,  the  fi.  fa.  founded  on  said  judgment 
(levied  on  said  land,  Parker  made  affidavit  that  he  wished 
icale  said  judgment,  under  the  Relief  Act  of  1868,  and 
sheriff  returned  the  papers  to  Court.  When  this  matter 
leon  for  trial,  in  March,  1870,  Parker  was  unrepresented 
at  home,  too  sick  to  attend  Court.  Had  he  been  present, 
Jould  have  proved  that  said  personalty  was  part  of  the 
sideration  of  said  judgment;  that  King  aided  "  the  rebel- 
,•"  that  Parker  tendered  payment  of  the  debt,  and  had 
I  $400  00  or  $500  00  thereon,  which  had  not  been  cred- 
tbereon,  and  the  loss  which  he  had  sustained  by  said 
•  The  case  was  tried  and  the  affidavit  was  dismissed^  as 
ker  heard  after  Court  adjourned.  He  had  no  notice  that 
ig  had  filed  his  affidavit  as  to  paying  taxes,  under  the 
ief  Act  of  13th  of  October,  1870.  Two  creditors  of  King, 
ming  $500  00  or  $600  00,  have  garnisheed  Parker,  and  if 
wys  King  he  may  have  to  pay  these  creditors  again. 
Q  1869  he  applied  to  have  said  land  exempted  from  the 
ment  of  his  debts,  as  his  homestead.  King  appeared  and 
cted  to  the  order  for  exemption  being  granted,  because 
purchase- money  was  not  paid,  and  the  Ordinary,  pass* 
on  the  whole  matter,  granted  the  homestead.  King  did 
appeal,  and  is,  therefore,  estopped  from  selling  said  land. 
I  yet  the  sheriff,  at  King's  instance,  is  about  to  sell  said 
li  under  said  judgment.  He  prayed  for  injunction  against 
»8ale,  that  he  have  a  new  trial,  *'and  adjust  the  matters 
equities  set  up  in  this  bill,"  "according  to  the  Eelief 
of  1868,"  and  for  general  relief, 
^pon  receiving  this  bill,  in  May,  1871,  the  Chancellor  or- 

A  King  to  shew  cause  why  the  injunction  should  not  be 
ited. 
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When  the  time  for  hearing  came,  Parker's  counsel  read 
affidavits  from  his  son  and  an  inmate  of  his  house.  The 
son  said  Parker,  during  said  March  Term,  1871,  "  was  quite 
sick,"  from  Tuesday  till  Saturday,  hardly  able  to  leave  bis 
room,  and  decidedly  too  unwell  to  attend  Court."  The  other 
person  said  he  was  "very  sick  during  most  of  the  week" 
and  from  Tuesday  till  Saturday  unable  to  go  to  Court  or*'at- 
tend  to  the  duties  about  the  house."  They  abo  put  in  evi- 
dence the  papers  showing  the  setting  apart  of  said  land  as 
his  homestead.  In  reply  King  introduced  the  other  papers 
alluded  to  in  said  bill.  From  these  it  appeared  that  on  the 
21st  of  December,  1868,  King's  agent  made  affidavit  that 
said  judgment  was  for  the  purchase-money  of  said  land, and 
thereupon,  on  the  next  day  the  sheriff  levied  on  said  land. 
This  is  the  levy  8t<3pped  by  Parker's  relief  affidavit  as  afore- 
said. On  the  fi.  fa.  on  the  $1,020  00  note  the  payments 
were  $900  00,  5th  December,  1863 ;  §600  00,  25th  Janoary, 
1864,  and  $72,00,  balance,  7th  January,  1867.  The  entry 
of  payment  on  the  other  fi,  fa,  was  $625  24,  paid  January 
7th,  1867.  The  verdict  of  the  jury  on  said  trial  was,  that 
Parker  was  in  possession  of  the  laud  when  the  suit  was  he- 
gun,  and  that  the  judgment  was  for  the  purchase-money  of 
the  land,  and  thereupon  the  illegality  was  dismissed  and  the 
fi.  fa.  was  ordered  to  proceed. 

As  to  Parker's  sickness,  etc.,  a  juryman  made  affidavit 
that  Parker  was,  on  said  trial,  represented  by  counsel,  and  the 
same  who  had  represented  him  from  the  filing  of  said  relief 
affidavit,  and  that,  on  the  day  of  the  trial  and  the  day  be- 
fore, Parker  was  ploughing  in  his  farm  about  eight  o'clock, 
A.  M. ;  and  several  other  persons  made  affidavits  of  the  same 
purport.  He  showed  that  the  garnishment  was  dissolved. 
Besides  these  facts,  King  demurred  to  the  bill  for  want  of 
equity.  The  Chancellor  refused  the  injunction,  and  that  is 
assigned  as  error. 

Hawkins  &  Burke,  for  plaintiff*  in  error. 


k 
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Hawkins  &  Guerry,  for  defendant. 

LocHRANE,  Chief  Justice. 

This  case  comes  before  the  Court  upon  the  refusal  of  the 
lonrt  below  to  grant  an  injunction.     It  appears  from  the 
8Cord  that  Robert  Parker,  on  the  5th  January,  1860,  pur- 
hased  of  Rufus  King  lands  in  Webster  county,  paying  him 
.  part  of  the  purchase-money,  and  giving  his  two  notes  for 
Rebalance  of  the  purchase-money,  one  for  $1,020  00  and  the 
)ther  for  $1,620  00,  and  subsequently  purchased  from  him 
some  personal  property  amounting  to  some  $300  00.     He 
alleges  in  his  bill  that  moneys  paid  on  this  indebtedness  were 
intended  to  be  credited  on  the  land  notes  instead  of  the  per- 
tonal  property.     Suit  was  instituted  upon  the  land  notes  for 
the  balance  due,  and  went  into  judgment,  and  were  levied 
apon  his  property,  to  which  he  filed  his  affidavit  of  illegality, 
wderthe  Relief  Act  of  1868,  which  was  dismissed  at  the 
Mttch  Terra,  1871,  while,  as  he  alleges  in  his  bill,  he  was 
■Jckand  unable  to  attend  the  Court,  and  while  he  was  un- 
i^resented  in  said  Court.     He  also  sets  up  what  he  would 
kave  proven  if  he  were  in  the  Court,  as  to  his  losses.     He 
alBo  alleges  that  he  had  a  homestead  set  apart  for  the  bene- 
fit of  his  wife  and  minor  child,  covering  the  property  now 
levied  on,  and  asked  for  g  new  trial  and  injunction  against 
^Ijesale.     A  temporary  order  for  injunction  was  granted  by 
we  Court,  and  at  the  hearing  he  proved  by  two  witnesses, 
inmates  of  his  house,  he  was  quite  sick  during  the  most  of 
we  Court  week  at  Preston.     The  defendant  showed  for  cause 
■gainst  granting  the  injunction,  that  the  notes  were  given  for 
we  land,  the  fi.  fa.  sought  to  be  enjoined  and  entries  there- 
<>Diand  the  illegality  taken  thereto  on  the  part  of  Parker, 
•Dd  the  verdict  of  the  jury  that  Parker  was  in  possession  of 
we  land  at  the  commencement  of  the  suit,  and  also  that  he 
^aa  represented  in  Court  by  an  attorney  on  the  trial  of  the 
^  and  by  affidavits  that  he  was  not  sick,  but  attending  to 
"is  ordinary  business.     Upon  the  hearing  of  which  the  Court 
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rescinded  the  temporary  injunction  granted,  and  refused  the 
injunction  prayed  for. 

We  do  not  think,  under  the  facts  in  this  case,  that  the 
Court  below  erred  in  refusing  to  grant  an  injunction.  The 
parties  to  this  suit,  afler  the  filing  of  the  illegality,  were  bouod 
to  have  prosecuted  their  rights,  and  it  is  too  late,  after  au  ad- 
judication of  the  questions  involved  tlierein,  or  which  might 
have  been  embraced  therein,  to  be  heard  upon  grounds  as 
unsubstantial  as  those  presented  by  this  bill.  Here  was  a 
suit  instituted  for  the  recovery  of  a  large  amount  of  money, 
given  for  the  purchase  of  lands,  and  which,  from  this  record, 
a  jury  had  passed  upon,  and  judgment  entered  up,  in  form 
of  law,  in  relation  to  which  there  is  no  action  until  1868, 
when  au  affidavit  of  illegality  was  filed,  under  the  Relief 
Acts  of  1868,  and  remained  in  Court  from  December,  1868, 
until  March,  1871,  before  it  came  on  for  trial,  and  in  relation 
to  which,  involving  the  most  important  right,  he  says  he  was 
unrepresented,  and,  by  the  testimony  of  several  witnesses  in 
this  case,  was  able  to  attend  to  his  own  business,  yet  makes 
no  appearance  in  Court,  and  sends  no  representation  of  his 
condition.  It  would  be  trifling  with  justice  to  {)ermit  par- 
ties to  thus  neglect  the  processes  of  the  Court,  and,  hj 
excuses  afterwards,  ask  equity  to  interfere  to  protect  them 
against  their  own  unreasonable  negjigence. 

But  it  appears,  in  this  case,  in  another  aspect  of  it,  that 
Parker  was  represented  by  counsel,  whose  name  was  marked 
upon  the  dockets  of  the  Court,  and  with  whom  he  could 
have  communicated  ;  for  the  record  discloses  several  of  the 
jury,  at  that  term,  passed  and  repassed  by  his  house  and  saw 
him  there.  There  is  nothing  set  up  by  this  bill  which  the 
complainant  says  he  would  have  sworn,  that  would  not  have 
been  properly  passed  on,  on  the  affidavit  of  illegality,  under 
the  rule  in  40th  Georgia,  493.  And  in  the  same  authority, 
(page  67,)  the  judgment  of  the  Court  dismissing  the  illegal- 
ity was  an  adjudication  of  everything  which  might  have  been 
set  up  therein,  especially  as  this  dismissal  of  the  Judge  was 
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predicated  upon  the  verdict  of  the  jury,  to  tlie  effect,  "the 
defendant,  Robert  Parker,  was  in  possession  of  the  land  lev- 
ied on  at  the  time  of  the  commencement  of  the  suit,  and  the 
xiotes,  the  foundation  of  the  suit,  were  given  for  the  land/' 
Ahd,  as  to  the  question  of  equity,  arising  under  the  home- 
sCead,  this  Court,  in  39th  Georgia,  380,  settled  the  legal  prop- 
osition that  the  judgment  of  the  Court  of  Ordinary,  setting 
BLpurt  land  levied  upon  for  the  homestead,  did  not  affect  the 
right  of  the  plaintiff  to  have  it  sold  for  payment  of  the  pur- 
eliase-money. 

Judgment  affirmed. 


Beuben  J.  Allen  et  aL,  plaintiffs  in  error,  vs.  Enoch  G. 
Brown  et  al,,  defendants  in  error. 

^^We  A,  being  fairly  indebted  to  B,  in  discbarge  of  the  debt,  sold  him 
^ north  half  of  lot  number  eighty-six,  and  A,  being  in  debt  to  others, 
i^vts  arranged  that  B  should  take  a  deed  to  the  whole  lot^  and  make 

*  title  to  A'b  wife  for  the  south  half,  and  the  deeds  were  so  made,  and 
^  sAerwards  sold  the  whole  lot  to  C,  who  had  notice  of  the  transac- 
ti<m  between  A  and  B : 

SMy  That  the  contract  as  to  the  two  halves  of  the  lot  being  severable, 
»6fTaQd  as  to  the  south  half  did  not  vitiate  the  whole,  and  the  jury 
^^Qg  get  aside  the  whole  deed^  it  was  not  error  in  the  Court  to  grant 

*  new  trial  as  to  the  north  half. 

JVaadulent  conveyances.    Before  Judge  Harrell.    Ran- 
^<>'ph  Superior  Court.     November  Term,  1870. 

Kenben  J.  Allen  et  al.y  as  heirs  of  Jeremiah  J.  Allen,  by 
^ir  bill  against  Enoch  G.  and  Thomas  J.  Brown,  made  this 
^:  In  1856  their  father  died,  owning  land,  lot  number 
^tty-six,  in  said  county.  There  was  administration  on  his 
^'^e,  and  the  administrator  sold  said  lot  at  public  outcry, 
•'Jdone  Harp  bid  it  off.  The  administrator  made  Harp  a 
^^,  but  got  only  Harp's  note  for  the  sum  bid.  That  ad- 
ministrator died,  Harp  became  administrator,  de  bonis  non, 
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of  their  father,  and  as  such  got  up  his  note.  But  said  note 
was  never  paid.  In  1865  these  complainants  sued  Harp  for 
an  account  and  settlement  of  his  said  administration.  Tiiis 
suit  was  settled  by  Harp's  conveying  to  them  certain  lands, 
including  said  lot.  But  pending  this  suit,  and  just  before 
the  judgment  term  of  the  same,  with  a  view  to  prevent  these 
complainants  from  realizing  on  any  judgment  which  they 
might  recover,  said  Harp  and  said  Browns  entered  into  a  con- 
spiracy, which  resulted  in  Harp's  conveying  said  lot  to  Enoch 
G.  Brown,  who  was  then  and  there  the  son-in-law  of  Harp'a 
wife.  Enoch  G.  was  not  to  pay  Harp  anything,  nor  did  he, 
but  was  to  reconvev  half  of  said  lot  to  his  mother-in-law, 
which  he  did,  in  May,  1866.  They  prayed  that  Harp's  deed 
to  Brown  be  cancelled,  because  of  fraud,  and  because  it  was 
a  cloud  upon  their  title  to  said  lot. 

Defendants  answered,  that  they  did  not  know  that  Harp 
had  not  paid  for  said  lot  when  he  conveyed  it  to  Enoch  6. 
Brown,  and  that  Harp  was  guardian  of  Enoch  G.  Brown  8 
wife,  and  as  such  owed  Brown,  in  her  right,  about  $40000, 
and  agreed  to  let  Enoch  G.  have  half  of  said  lot  at  $500  00, 
and  thereupon  Enoch  G.  paid  him  $100  00,  and  receipted 
him  for  the  $400  00.     And  then,  at  Harp's  special  solicita- 
tion, he  made  a  deed  to  Brown  to  the  whole  lot,  with  the 
understanding  that  he,  Brown,  should  reconvey  half  to  Mrs. 
Harp,  which  he  did.     And  they  averred  that  this  was  done 
before  complainants  sued  Harp,  and  bona  fdcy  without  no- 
tice of  any  equity  between  them  and  Harp. 

On  the  trial,  the  making  of  the  papers  was  shewn.  Harp's 
deed  was  dated  prior  to  the  beginning  of  said  suit,  but  Harp 
testified  that  it  was  ante-dated  and  was  really  made  pending 
the  suit  against  him.  The  Browns  testified  exactly  the  con- 
trary, and  fully  supported  their  answer  by  their  testimony. 

There  was  a  verdict  for  the  complainants.  The  Court 
granted  a  new  trial,  upon  the  ground,  that  the  verdict  waa 
strongly  and  decidedly  against  the  weight  of  the  evidence, 
etc.,  and  that  is  assigned  as  error. 
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L.  C.  HoYLE;  H.  Fielder,  for  plaintiffs  in  error. 

C.  B.  WoOTEN,  for  defendants,  cited  :  19  Ga.  R,  292;  17 
U.  S.  Dig.,  286-7;  11  Texas  R.,  149;  34  Miss.  R,  621. 

McCay,  Judge. 

It  is  admitted,  on  all  sides,  that  the  deed  made  by  Harp  to 

Brown  was  fraudulent,  as  against  Harp's  creditors,  so  far  as 

concerns  one-half  of  the  land  mentioned  therein.     As  to 

(hot,  it  seems  the  plaintiff  in  the  bill  has  got  his  rights. 

The  real  object  of  the  bill  is  to  set  aside  the  deed  as  to  the 

other  half 

There  is  a  good  deal  of  evidence  going  to  show  that  Mr. 
Harp  was,  in  good  faith,  the  debtor  of  young  Brown  and  his 
wife,  and  that  it  was  a  part  of  the  original  transaction  in 
making  this  deed  to  pay  to  them  his  debt  to  them.  We  think 
if  it  appear  that  such  was  the  bona  fide  intent  of  the  parties  it 
would  not  make  this  transaction  void,  if  with  it  there  was  an- 
other intent  which  was  illegal,  provided  the  two  can  be  separa- 
ted. We  think,  under  the  evidence,  this  could  have  been  done. 
As  appears  by  the  statements  of  the  elder  Brown,  the  part 
of  the  land  that  was  to  go  to  the  young  man  and  his  wife, 
was  distinctly  agreed  upon,  as  well  as  the  part  that  was  to 
^  made  over  to  Mrs.  Harp.  By  our  Code,  section  2723,  if 
^t  he  |)ossible  to  separate  the  illegal  from  the  legal  part  of  a 
wntract,  the  bad  part  does  not  vitiate  the  good.  We  think 
"  the  law  had  been  distinctly  presented  to  the  jury  under 
the  facts  as  they  appear,  they  would  have  found  a  different 
verdict.  It  does  not  appear  what  was  the  charge.  We  think 
the  verdict  was  not  supported  by  the  evidence  in  setting 
*side  the  deed  to  the  whole  lot.  We  fear  the  jury  were  un- 
j  oerthe  impression  that  the  proof  was  strong  of  fraud  in  the 
"^1,  that  this  vitiated  the  whole,  and  we  think  there  ought 
to  be  a  new  trial. 

Judgment  reversed. 
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B.  O.  Keaton,  administrator,  plaintiff  in  error,  V8,  John 

B.  Mulligan,  defendant  in  error. 

An  award  of  arbitrators  is  conclusive  as  to  all  matters  submitted  to  them 
by  the  parties,  but  if  it  is  doubtful^  from  the  terms  of  the  submissioDi 
whether  certain  matters  were  submitted  to  and  passed  upon  by  thear* 
bitrators,  it  is  competent  for  the  Court  to  admit  evidence  as  to  the  troth 
of  the  facts  of  the  case,  and  then  to  charge  the  jury  as  to  the  law  ap- 
plicable thereto. 

It  is  competent  to  introduce  evidence  to  shew  a  non-compliance  witis 
the  terms  of  an  award,  inasmuch  as  that  does  not  impeach  the  awards 
but  merely  goes  to  show  a  non-compliance  with  the  terms  of  it. 

If  the  Judge,  by  oversight,  omit  to  sign  the  certificate  to  a  bill  of  exce^' 
tions,  and  it  comes  to  this  Court  uncertified,  the  papers  may  be  witba  " 
drawn  to  cure  this  defect ;  and  a  certificate  by  the  Judge  that  this  w*-* 
his  fault,  thus  explaining  the  delay,  will  make  the  cause  stand  properly 
for  hearing  at  the  next  term  of  this  Court,  and  it  will  not  be  dismisse^^ 
because  the  bill  of  exceptions  was  not  certified  in  the  time  prescribe^^ 
by  law.     (R.     See  end  of  Report. ) 

Arbitration.  Evidence.  Practice  Supreme  Court.  Be-^ 
fore  Judge  Harrell.  Early  Superior  Court.  October* 
Terra,  1871. 

Mulligan  and  Benjamin  W.  Keaton,  by  his  agent,  B.  0* 
Keaton,  submitted  to  two,  as  arbitrators,  and  an  umpire,  to 
be  chosen  by  the  two,  if  they  disagreed,  this  matter,  viz: 
Ist.  Mulligan  claims  to  have  bought,  in  good  faith,  two 
thousand  acres  of  land,  more  or  less,  with  the  stock  of  every 
description,  and  provisions  of  every  description,  on  said  plan- 
tation, belonging  to  said  B.  W.  Keaton,  in  Early  county,  ex- 
cepting a  portion  of  the  househould  furniture,  a  carriage  and 
two  mules,  for  the  sum  of  $12,000  00,  in  specie;  which  said 
Keaton  denies,  but  claims  that  such  sale  was  made  by  a  rep- 
resentation from  said  Mulligan,  that  his  father  advise<l  such 
sale,  subsequent  to  sale  as  claimed  to  have  been  made.  Both 
of  the  parties  agreed,  after  a  misunderstanding  between  themi 
to  submit  all  the  matters  in  controversy  between  tliem  to  ar- 
bitration.   "Now,  the  said  parties  do  agree  to  bind  themselves 
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laid,  to  submit  all  the  matters  iu  controversy  between 
)th  the  said  purchase  and  sale  and  services  of  said 
n,  as  said  Keaton's  agent,  prior  to  such  trade,"  The 
)rs,  without  an  umpire,  awarded  that "  B.  W.  Keaton 
I  the  property,  both  real  and  personal,  sold  by  him 
B.  Mulligan,  and  that  the  said  Keaton  pay  to  said 
n  $1,800  00  iu  currency." 

gan  sued  Keaton  for  the  said  $1,800  00,  averring 
Mulligan,  had  fully  complied  with  said  award,  but 
iton  would  not.  Benjamin  W.  died,  and  B.  O.,  his 
:rator,  was  made  defendant.  The  pleas  were  the  gen- 
ie, set-off  of  $5,000  00,  due  deceased  by  reason  of 
n  having  converted  certain  personalty  with  which 
i  had  intrusted  him,  and  that  he  offered  Mulligan 

00  00  if  Mulligan  would  turn  over  to  him  the  said 
'  awarded  to   him,  but  Mulligan  would  not  turn  it 

1  plaintiff's  counsel  offered  as  evidence  said  submis- 
I  award,  defendant's  counsel  objected,  because  it  did 
?ar  from  the  papers  that  the  arbitrators  were  sworn ; 
no  notice  of  the  time  and  place  of  hearing  was  given 
sed ;  and,  last,  because  said  award  is  not  definite  and 
The  objection  was  overruled,  and  the  papers  were  read 
ury. 

lefendant  then  offered  to  shew  that  deceased  had  in- 
Mulligan  with  all  the  property  which  was  the  subject 
)f  the  arbitration,  as  his  agent,  but  the  Court  would 
•w  it.  He  also  offered  evidence  to  show  that  Mulli- 
lined  part  of  the  property,  6overed  by  said  award, 
ised  to  deliver  it  to  deceased,  and  converted  it  to  his 
',  and  its  value,  etc.  But  the  Court  ruled  out  this 
e,  holding  that  defendant  was  confined  to  fraud,  acci- 
istake,  etc.,  in  attacking  the  award, 
idant's  counsel  requested  the  Court  to  charge  the  jury 
wras  Mulligan's  duty  to  restore,  or  offer  to  restore,  the 
y  covered  by  the  award,  or  account  for  what  could 
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not  be  restored,  before  he  could  recover  the  $1,800  00,  and 
if  Mulligan  refused  to  do  so,  he  could  not  recover;  if  he  had 
sold  any  part  of  said  property,  its  value  must  be  deducted 
from  said  $1,800  00;  if  the  arbitrators  were  not  sworn  be- 
fore they  acted,  the  award  is  null. 

The  Court  refused  so  to  charge,  but  charged,  "The  jury 
will  not  regard  any  evidence  offered  concerning  the  property 
covered  by  the  submission,  except  such  as  referred  to  the 
fraud,  accident  or  mistake  of  the  arbitrators  in  making  the 
award.  If  the  parties  agreed  to  submit  the  matter  to  arbi- 
trators without  having  them  sworn,  the  award  was  good  with- 
out their  being  sworn,  and  the  jury  should  find  whether  the 
parties  intended  that  the  arbitrators  should  be  sworn." 

The  jury  found  for  Mulligan  for  $1,800  00,  with  interest 
and  costs.  Defendant  moved  for  a  new  trial  upon  the  grounds 
that  the  verdict  was  contrary  to  law  and  evidence;  because 
the  Court  erred  in  not  rejecting  the  submission  and  a>vard 
on  the  objections  aforesaid  ;  because  of  the  rejection  and  rul- 
ing out  of  the  evidence  aforesaid,  and  because  the  Court  re- 
fused to  charge  as  requested  and  charged  as  aforesaid.  The 
Court  refused  a  new  trial,  and  that  is  assigned  as  error  on 
said  grounds. 

(When  the  bill  of  exceptions  was  handed  to  the  Judge 
he  sent  it  to  the  Clerk  below  without  signing  the  usual  cer- 
tificate of  its  correctness.  The  Clerk  sent  it  and  the  record 
to  this  Court,  and  they  were  here  filed  and  entered  on  the 
docket  of  January  Term,  1871.  When  it  was  found  that 
the  certificate  was  not  signed,  this  Court  allowed  plaintiff  in 
error  to  withdraw  "  said  papers  from  the  files  of  this  Court 
to  have  them  perfected  as  prescribed  by  law  in  such  cases." 
Accordingly  the  papers  were  resubmitted  to  the  Judge  below, 
he  certified  that  his  failure  to  sign  was  an  oversight  and  that 
the  delay  was  by  his  fault,  and  certified  the  bill  of  excep- 
tions long  after  the  thirty  days  after  the  refusal  of  new  trial 
were  passed.  The  Clerk  below  again  sent  the  bill  of  excep- 
tions and  record  to  this  Court,  and  they  were  filed  as  of 
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Julj  Term,  1871.     A  motion  to  dismiss  the  case  because  not 
properly  returnable  to  this  term  was  overruled.) 

J.  E.  Bower;  E.  H.  Clark,  for  plaintiff  in  error. 

Ingram  &  Crawford  ;  Hood  &  Kiddoo,  for  defendant, 
as  to  stamps,  cited  39  Georgia  Eeports,  186.  As  to  finality 
of  awards:  1  Vesey,  Jr.,  369;  Caldwell  on  Arb.,  152,  note, 
and  to  dismiss  bill  of  exceptions.  Constitution  of  1868,  ar- 
ticle 5,  section  3.  Eules  of  Court  and  41  Georgia  Re- 
ports, 33. 

Warner,  Judge. 

This  was  an  action  brought  by  the  plaintiff  against  the 
drfendant  on  a  common  law  award.     From  the  written  sub- 
mission of  the  matters  in  controversy  between  the  parties^ 
it  is  doubtful  whether  any  other  matters  were  submitted  to 
the  consideration  of  the  arbitrators  and  decided  by  them 
than  the  validity  of  the  sale  of  the  plantation  and  stock 
thereon,  and  the  services  of  the  plaintiff,  as  agent  of  the  de- 
fendant, prior  to  the  sale.     The  award  of  the  arbitrators  is, 
that  the  sale  be  set  aside,  and  tliat  it  is  fair  and  equitable  that 
the  defendant  should  retain  the  property  sold  by  him  to  the 
plaintiff,  and  that  the  defendant  should  pay  to  the  plaintiff 
thesnm  of  $1,800  00.     On  the  trial  of  the  case,  it  appeared 
that  the  plaintiff  was  in  possession  of  the  property,  as  the 
>gent  of  the  defendant,  at  the  time  of  the  pretended  sale 
thereof.    The  defendant  offered  to  prove  that  the  plaintiff 
"•d  not  complied  with  the  terms  of  the  award  in  turning 
over  the  property  which  was  in  his  possession,  as  the  agent 
of  the  defendant,  and  which  he  claimed  under  the  pretended 
**le;  which  evidence  so  offered  was  rejected  by  the  Court. 
The  jury  found  a  verdict  for  the  plaintiff,  under  the  charge 
of  the  Court,  as  to  the  conclusiveness  of  the  award,  and  a 
Buotion  for  a  new  trial  was  overruled,  and  the  defendant  ex- 
cepted.   The  award  was  conclusive  as  to  all  matters  submit- 
ted to  the  arbitrators;  but  if  it  is  doubtful^  from  the  terms  of 
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the  submission,  whether  certain  matters  were  submitted  and 
passed  upon  by  the  arbitrators,  the  Court  should  have  ad* 
mitted  the  evidence  as  to  the  facts  of  the  case,  and  theu  have 
charged  the  jury  as  to  the  law  applicable  thereto.  It  wai 
competent  for  the  defendant  to  have  shown,  on  the  trial,  that 
the  plaintiff  had  not  complied  with  the  terms  of  the  award 
in  turning  over  to  the  defendant  all  the  property  which  he 
pretended  to  have  purchased,  and  which  the  award  autho^ 
ized  the  defendant  to  retain ;  inasmuch  as  that  would  not 
have  impeached  the  award,  but  merely  have  shown  a  non- 
compliance therewitli  on  the  part  of  the  plaintiff. 
Judgment  reversed. 


James  W.  Bone,  plaintiff  in  error,  V8.  H.  L.  Graves,  ex- 
ecutor, defendant  in  error. 

Where  a  motion  for  a  continuance  was  made,  upon  the  ground,  of  the 
impression  and  belief  of  the  defendant,  that  no  cases  under  the  Relief 
Act  would  be  tried,  on  account  of  the  general  announcemeut  of  tbe 
Judge  to  that  effect  during  the  riding,  and  the  case,  in  the  opinion  of 
the  Court,  did  not  full  within  the  provisions  of  such  geueral  announce*  , 
ment : 

Heldf  It  was  not  error  in  the  Court  to  overrule  the  motion. 

Where,  on  the  trial  of  an  issue  joined  to  ascertain  whether  the  note 
sued  was  given  for  the  purchase-money  of  land,  which  was  found  af* 
firmatively,  and  the  motion  for  new  trial  set  up  the  right  of  defense  to 
the  party  under  the  equities  arising  from  tender  and  losses  under  the 
Relief  Act  of  1868  and  1870 : 

Heldf  That  the  finding  of  the  jury  on  the  issue  stated,  placed  the  case 
without  the  Act  of  October  13,  1870,  and  the  equities  under  the  Act  of 
1868  must  have  been  in  some  manner  occasioned  by  the  act  of  the 
plaintiff,  which  does  not  appear;  and,  under  all  the  facts  taken  in  the 
motion  in  the  Court  below,  we  affirm  the  judgment  in  overruling  the 
same. 

Continuance.     Belief  Acts.     Before    Judge    Habrell. 
Randolph  Superior  Court.     February,  1871. 
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In  1867  Graves,  as  executor,  sued  Bone  on  his  note  for 
$600  00,  made  in  January,  1860,  due  25th  of  December, 
1860.  He  pleaded,  thai  he  had  lost  largely  by  the  result  of 
the  war;  had  tendered  Graves  the  amount  due  on  the  note 
in  1863;  and  prayed  an  adjustment  of  the  ^'equities  between 
the  parties,''  under  the  Relief  Act  of  1868.  The  cause  came 
up  for  trial  in  February,  1871,  in  Bone's  absence.  His  coun- 
sel moved  to  continue,  because  the  Judge  had  announced  that 
he  would  try  no  cause  affected  by  the  Relief  Act  of  13th  of 
October,  1870,  and  because,  if  Bone  were  present,  he  would 
prove  the  truth  of  said  pleas. 

Plaintiff  stated  that  he  would  show  that  said  note  was 
given  for  land,  of  which  Bone  was  in  possession  when  this 
8uit  was  begun.  Thereupon,  the  Court  refused  the  continu- 
•nee.  Plaintiff  read  his  note,  showed  it  was  given  for  land, 
of  which  Bone  was  in  possession  when  suit  was  begun,  and 
had  since  sold  it  for  over  $600  00. 

There  was  some  evidence  under  said  plea  of  an  offer  to  pay 
Coring  the  war,  but  the  Court  told  the  jury  to  disregard  it 
And  give  plaintiff  a  judgment  for  the  amount  due  on  the 
Dote.  This  was  done.  The  same  day  Bone  arrived  and 
ttK)ved  for  a  new  trial,  upon  the  grounds,  that  the  Court 
^ned  in  refusing  the  continuance,  and  in  instructing  the  jury 
u  aforesaid.  The  Court  refused  a  new  trial,  and  that  is  as- 
signed as  error. 

H.  Fielder,  for  plaintiff  in  error,  cited :  40  Ga.  R.,  501. 
C.  B.  WooTEN,  for  defendant. 

liOCHRANE,  Chief  Justice. 

Itappears,  from  the  record  in  this  case,  that  suit  was  in- 
•titoted  against  James  W.  Bone,  upon  a  promissory  note, 
«»ade  the  10th  January,  1860,  to  the  May  Term  of  Randolph 
^perior  Court,  1867.  At  the  November  Term  thereafter, 
Pendant  pleaded  losses  by  the  war  and  tender  of  the  money 

YoL.  xLni*20. 
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in  1863.  At  the  November  Term,  1870,  when  the  case  was 
calleil^  counsel  for  defendant  moved  to  continue  the  same  on 
account  of  the  general  announcement  of  the  Court,  during 
the  riding,  that  he  would  not  take  up  cases  afiected  by  the 
Belief  Laws,  in  reference  to  the  payment  of  taxes,  and  upon 
the  ground  of  the  absence  of  his  client,  whom  he  alleged  to 
be  a  material  witness  to  support  tlie  pleas  previously  filed, 
and  whose  absence  was  owing  to  his  impression  that  this  and 
similar  cases  would  not  be  tried.  The  counsel  for  the  plain- 
tiff stating  that  he  expected  to  show  the  note  sued  on  was 
given  for  the  purchase-money  of  land,  of  which  defendant 
was  in  possession  at  the  commencement  of  the  suit,  theCoart 
overruled  the  application  for  a  continuance,  and  this  is  the 
first  ground  of  error  alleged.  The  case  j)roceedetl  to  the 
jury  upon  evidence  submitted  in  the  case,  and  who  found  for 
the  plaintiff  the  full  amount,  of  principal  and  interest,  due 
upon  the  note.  The  record  discloses  that,  on  tlie  same  day, 
the  defendant  arrived  at  Court  and  submitted  to  the  Court  a 
motion  for  a  new  trial,  upon  several  grounds,  which  will  be  j 
briefly  noticed  in  the  adjudication  of  this  case. 

We  do  not  think  the  Court  erred  in  refusing  the  raotion 
for  a  continuance.     The  certificate  of  the  presiding  Judge, 
which  presents  the  truth  of  this  case  as  a  part  of  the  record, 
shows  that  the  announcement  in  relation  to  the  trial  of  cases 
did  not  apply  to  the  case  before  the  Court,  but  only  to  such 
cases  as  were  affected  by  the  Act  of  13th  October,  1870;  and 
a  debt  contracted  for  land  and  suit  instituted  thereon,  while 
defendant  was  in  possession,  did  not  fall  within  the  provis- 
ions of  the  Act.     We  are  indisposed  to  favor  the  continuance 
of  cases  in  the  Court  upon  alleged  misapprehensions,  arising 
out  of  general  announcements,  touching  the  disposition  of 
the  business  in  Courts.     Parties  who  have  cases  should  at- 
tend to  them,  and  not  trust  to  impressions  of  what  the  Court 
may  or  may  not  do  in  general  cases.     And,  while  we  do  not 
doubt  the  good  faith  of  the  parties,  it  did  not  constitote  a 
good  ground  for  a  continuance;  nor,  under  the  facts  in  this 
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oase^  do  we  regard  it  in  the  nature  of  a  counter-showing  for 
the  plaintiff's  counsel  to  have  stated  that  this  note  was  given 
for  the  purchase  of  land.  And  we^  therefore,  affirm  the 
Court  in  its  judgment  overruling  the  motion  for  a  new  trial 
Qpon  that,  ground. 

Upon  the  trial  of  the  issue,  the  evidence  submitted  to  the 
jury  showed  that  this  note  was  given  for  the  purchase-money, 
and  the  question  arises,  under  the  law,  whether  the  Court 
erred  in  its  charge  to  the  jury,  under  the  facts  in  this  case. 
Under  the  Relief  Act  of  1870,  section  15,  it  is  expressly 
provided  that  nothing  in  the  foregoing  section  of  the  bill 
should  be  construed  to  extend  the  relief  contemplated  therein 
to  any  defendant,  who  was  in  possession  of  the  property  pur- 
chased at  the  time  of  the  commencement  of  the  suit.  And  the 
equities  arising  from  losses  created  by  the  war,  under  the 
Belief  Act  of  1868,  have  been  adjudicated  by  this  Court  to 
embrace  only  such  losses  as  were  occasioned  in  some  manner 
by  the  act  of  the  plaintiff.  And,  inasmuch  as  a  tender  in 
1863  is  not  alleged  to  have  been  in  the  lawful  money  of  the 
United  States,  and  may  be  properly  regarded  as  a  tender  of 
Confederate  money,  it  was  not  within  the  rule  of  this  Court, 
in  40th  Georgia,  501,  as,  in  that  case,  the  money  borrowed 
was  Confederate  money,  and  the  equities  growing  out  of  a 
tender  of  the  same  currency  was  not,  within  the  contempla- 
tion of  the  law,  capable  of  assimilation. 

In  the  view  which  we  entertain  of  the  Belief  Act  of  1868, 
we  do  not  consider  the  Legislature  constitutionally  competent 
to  create  an  equity,  but  only  to  provide  a  remedy  for  au 
equity  existing  between  the  parties  at  the  time  of  the  trial, 
and  which,  this  Court  held  must  be  attributable,  if  it  con- 
risted  in  losses  during  the  war,  to  some  act  of  the  plaintiff 
wbich  tended  to  such  a  consequence. 

Again,  in  the  case  at  bar,  upon  the  issue  found  by  the 
jury,  applicable  to  cases  where  the  defendant  was  in  the  pos- 
WBsion  of  lands  at  the  commencement  of  the  suit  instituted 
Bpon  the  contract,  entered  into  for  the  purchase-money,  we 
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tliink  there  was  no  error  in  the  Court  in  refusing  to  grant  a 
new  trial,  or  in  his  charge  to  the  jury^  under  the  facts  dis- 
closed by  this  record. 
Judgment  affirmed. 


Lewis  B.  Miller  et  al.y  plaintiflfs  in  error,  vs.  Willoughbt 
Jourdan,  guardian,  defendant  in  error. 

Where  a  verdict  and  decree  were  had  between  the  parties^  which  wtf 
brought  by  writ  of  error  to  their  Court  and  the  judgment  thereon  W" 
Tersed,  and  the  remittitur  from  this  Court,  upon  notice  to  the  partiesi 
was  made  a  part  of  the  decree  in  the  Court  below,  and  entered  as  i 
finality  of  the  litigation,  etc.,  by  an  order  of  the  Chancellor,  and  a 
motion  made  by  parties  in  interest  to  set  such  order  aside,  was  ore^ 
ruled  by  the  Court  below  : 

HMj  The  legal  effect  of  the  reversal  of  the  judgment  by  this  Conrt  of 
the  judgment  of  the  Court  below,  based  upon  the  verdict  of  a  jaijr 
was  to  have  granted  a  new  trial  in  the  case^  and  it  was  error  to  hare 
adjudged  the  rights  of  the  parties  to  this  litigation  upon  the  motion. 

New  trial.     Reversal  of  judgment.     Before  Judge  Hab- 
HELL.     Randolph  Superior  Court.     November  Term,  1870. 

The  original  cause  is  fully  reported  in  41st  Georgia  Re- 
ports, 51.  The  remittitur  from  the  Supreme  Court  in  that 
cause  stated,  "  that  the  judgment  of  the  Court  below  be  re- 
versed, on  the  ground  that  the  Court  erred  in  holding  that 
the  negro  slave,.  Peter,  was  an  advancement  by  the  testator  \ 
to  his  son  Iverson  G.,  in  his  lifetime,  and  on  the  further 
ground,  that  the  Court  erred  in  decreeing,  upon  the  auc- 
tions in  the  bill  and  the  evidence  contained  in  the  recordi 
that  the  complainant  as  executor,  for  the  purpose  of  making 
distribution  of  the  testator's  estate  among  the  legatees  and 
devisees,  under  the  will,  had  the  right  to  interfere  with  the 
four  lots  of  land,  to  which  the  infant  ward,  Missouri  P.,  had, 
by  her  guardan,  elected  to  take,  under  the  testator's  will^  and 
which  she  did  take,  with  the  executor's  consent.'' 
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"When  this  remittitur  was  filed  in  the  Court  below,  the 
idge  ordered  that  cause  be  shown  why  the  decree  should 
)t  be  made  to  conform  to  tliis  remittitur ,  and  stand  as  the 
aal  judgment  of  the  cause.  On  the  hearing,  he  so  ordered, 
id  would  not  allow  a  new  trial.     That  is  assigned  as  error. 

John  T.  Clark,  for  plaintiffs  in  error. 

H.  Fielder,  for  defendant,  said  reversal  of  judgment 
loes  not  necessarily  require  a  new  trial :  K.  Code,  sec.  4142; 
W  Ga.  R.,  485,  887.  The  rule  to  shew  cause  makes  this  ac- 
tion right:  22Ga,,  674.  ^ 

LooHRANE,  Chief  Justice. 

It  appears,  from  the  record,  that  at  the  May  Term,  1870, 
ofRaDdolph  Superior  Court,  a  decree  and  verdict  by  the 
jury  had  been  had  between  the  ))artie8  to  the  present  litiga- 
tion, which  judgment  was  brought  to  the  June  Term  of  the 
Supreme  Court,  1870,  and  reversal.  On  the  return  of  the 
v^nt^ur  from  this  Court  to  the  Court  below,  the  Judge  had 
the  parties  notified  to  show  cause  why  he  should  not  grant  an 
orfer  making  the  decision  of  this  Court  a  part  of  the  decree 
f^dered  in  the  case,  and  a  final  disposition  thereof.  That 
(notion  was  served  upon  counsel,  and,  upon  the  hearing,  tlie 
Judge  granted  an  order  in  the  following  words:  "The  par- 
ties being  notified  in  this  case,  and  no  good  reason  to  the 
wnffary  being  shown,  it  is  ordered  and  decreed  that  the  re- 
•wWiw  from  the  Supreme  Court,  in  this  case,  be  entered  of 
>^rd  and  made  the  judgment  of  this  Court,  and  that  the 
decree  heretofore  rendered  in  this  case  be  so  modified  and 
^ftnged  as  to  make  the  decision  of  the  Supreme  Court,  as 
stated  in  the  remittitur y  a  part  of  said  decree,  and  as  thus 
•iDttided  and  clianged,  the  decree  of  the  Court  stand  as  final 
ktweea  all  the  parties.'^  Signed  by  the  presiding  Judge. 
Amotion  was  made  by  counsel  for  the  parties  to  set  aside 
ttlis  order,  upon  the  ground,  that  it  was  illegal,  unauthorized 
M  improvidently  granted,  which  motion  was  overruled  by 
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the  Court  below,  and  this  judgment,  as  well  as  the  origioil 
order,  is  excepted  to,  and  forms  the  grounds  of  error  as- 
signed. 

Upon  examination  of  flie  original  judgment  of  thisCoart, 
rendered  at  the  June  Terra,  1870,  in  the  case  of  WiUoughbti 
Jourdan  vs.  Lewis  B,  Miller y  41st  Georgia,  51  and  438,  we 
are  of  opinion  the  legal  effect  of  such  decision  was  to  have 
granted  a  new  trial  in  the  case,  and  the  Court  below  erred  in 
entertaining  the  motion  calling  upon  the  parties  to  show 
cause  why  the  decision  shouhl  not  be  made  a  part  of  the  de- 
cree of  the  Court,  under  the  facts  stated.  It  was  proper  to 
have  made  the  judgment  of  the  Supreme  Court,  reversing 
the  judgment  of  the  Court  below,  the  judgment  of  that 
Court,  and  it  was  operative  and  final,  as  far  as  (he  decision 
went,  in  its  adjudication  of  tlie  question  embraced  therein. 
But  as  to  questions  of  fact^  originating  in  the  evidence  on  the 
new  trial  granted  by  such  reversal,  and  which  may  have  ap- 
peared upon  the  trial,  it  was  not  in  its  terms,  nor  by  its  legal 
operation  a  finality  to  the  litigation,  and  we  hold,  the  legal 
effect  of  the  judgment,  granting  a  new  trial,  ought  not  to 
have  anticipated  a  trial,  upon  the  merits,  by  a  motion  to  make 
it  final,  under  the  facts  in  this  case.  And  we,  therefore, 
reverse  the  Court  in  its  judgment  refusing  to  set  aside  such 
order,  as  it  gave  to  the  judgment  of  this  Court  an  effect  not 
contemplated  by  the  decision. 

Judgment  reversed.  ' 


Kirtland,  Babcock  &  Bronson,  plaintiffs  in  error, «. 
Martha  Davis,  defendant  in  error. 

Upon  appeal  from  tho  judgment  of  the  Ordinary  setting  apart  a  home- 
stead of  realty  and  personalty  exemption,  it  is  error  in  the  Court  to 
restrict  the  jury  to  find  for  or  against  the  homestead,  etc.,  as  platted; 
the  whole  case  comes  up  by  the  appeal,  and  the  Court  should  adminif- 
ter  the  law  with  regard  to  its  terms  and  proyisions. 


k 
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The  Act  of  1869  applies  to  personalty,  and  the  wife,  in  making  applica- 
tion for  exemption  of  personalty,  is  bound  by  the  fraud  or  conceal- 
ments of  property  by  her  husband,  and  must  conform,  in  such  pro- 
ceedings, to  the  provisions  of  the  Act  of  1869. 

Homestead  and  exemption  of  personalty.  Appeal.  Be- 
fore Judge  Harrell.  Bandolph  Superior  Court,  Nov- 
ember Term,  1870. 

Mrs.  Davis  averred  that  her  husband  would  not  claim  the 
benefit  of  the  Homestead  and  Exception  Act,  and  claimed 
them  for  herself  and  her  minor  children.  Avoiding  such 
matters  as,  under  the  decision  here  are  unimportant,  it  is  suf- 
ficient to  say  that  she  claimed  as  homestead  two  store-lots 
and  the  stores  thereon,  in  Cuthbert,  and  certain  specified 
furniture,  etc.,  for  exemption.  She  averred  that  she  could 
oot  give  a  schedule  of  her  husband's  personal  property  be- 
cause she  did  not  know  of  what  it  consisted.  Kirtland,  Bab- 
cock &  Bronson,  judgment  creditors  of  her  husband,  demur- 
red to  her  petition,  because  she  did  not  give  a  schedule  of  her 
busbaud's  personalty,  and  because  a  homestead  is  assignable 
only  out  of  land  which  is  to  be  used  as  a  residence.  The 
Ordinary  overruled  the  demurrer,  and  after  the  usual  pro- 
ceedings exempted  the  store-houses  and  lots  and  the  person- 
alty claimed  by  her  petition.  The  creditors  appealed.  When 
Ae  appeal  came  on  for  trial  they  renewed  the  demurrer,  and 
It  was  overruled.  Her  counsel  tendered  as  evidence  the  af- 
fidavits of  the  county  surveyor  and  of  the  appraisers,  etc., 
*nd  were  allowed  to  read  them,  notwithstanding  defendant's 
objection  thereto.  Witnesses  testified  that  the  store-houses 
^ere  not  worth  over  $2,000  00  in  specie,  and  as  many  more 
put  their  value  in  specie  at  from  $3,000  00  to  $4,000  00 
^ben  the  petition  was  filed.  Defendants  proved  that  about 
Onetime  of  filing  this  petition  the  husband  was  merchandis- 
'og,  and  had  a  stock  gf  goods  worth,  say  $2,000  00 ;  that  the 
sheriff  undertook  to  levy  their  Ji.  fa.  upon  said  goods,  but 
I  Could  not  because  the  husband  locked  them  up.  The  hus- 
band testified  that  he  watched  defendant's  attorneys  till  mid- 
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night,  and  from  night  to  night  carried  (hem  on  bis  back  to 
his  lot  and  put  them  into  a  crib  about  thirty  yards  from  his 
dwelling,  and  then  had  them  hauled  to  Alalmma  by  night, 
and  was  at  the  trial  selling  the  goods  in  Alabama,  as  bis 
wife's  trustee;  that  he  was  appointed  her  trustee  to  take 
charge  of  a  fund  coming  to  her  from  her  father's  estate.  He 
said  his  wife  did  not  know  of  his  hiding  his  goods  as  afore- 
said. The  Court  told  the  jury  that  the  Act  of  19th  of 
March,  1869,  to  prevent  fraud  in  laying  oiF  homesteads  and 
exempting  personal  property,  under  the  Constitution  of 
Georgia  was  not  apph'cable  to  this  cause;  that  any  fraud 
whatever  of  the  husband,  tiiough  the  wife  knew  it,  woald 
not  prevent  her  from  having  a  homestead  out  of  his  pro- 
perty, unless  the  wife  consented  to  tiie  fraud  and  participated 
in  its  perpetration ;  that  a  homestead  might  be  laid  off  is 
any  lands  of  tiie  husband,  though  they  had  store-houses  and 
not  dwellings  thereon,  aud  that  they  must  find  either  for  or 
against  the  homestead  as  platted. 

The  jury  found  for  the  homestead  as  platted,  and  the  per- 
sonalty as  claimed.  The  defendants  moved  for  a  new  trial 
U{X)n  the  grounds,  that  the  Court  erred  in  overruling  said 
demurrer,  and  in  each  of  said  charges,  aud  because  the  ve^ 
diet  was  contrary  to  Jaw,  etc.  The  new  trial  was  refused, 
and  thereupon  error  is  assigned. 

Hood  &  Kiddoo,  for  plaintiflTs  in  error,  read  Acts  1869, 
page  23.  Said  husband's  consent  was  necessary:  Story  on 
Con.,  section  1399.  The  appeal  brought  up  case  de  noro, 
and  affidavits,  etc.,  were  but  pleadings:  40  Georgia  Re- 
ports, 71.  Fraud  of  husband  affects  wife :  Acts  1868,  page 
28,  section  6;  Acts  1869,  pages  23,  24.  A  store  is  not  a 
homestead :  Bouv.  Die,  "  Homestead ;"  Cooley's  Con.  L., 
69-60. 

H.  Fielder,  for  defendant. 


fe 
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LoCHRANE,  Chief  Justice. 

The  question  in  this  case  arises  upon  the  application  of 
Martha  Davis  for  homestead  and  exemption  of  personalty. 
The  case  comes  by  appeal  from  the  judgment  of  the  Ordi- 
nary of  Randolph  county  to  the  Superior  Court.     We  do 
not  deem  it  necessary ,  from  the  view  we  entertain  of  this  case^ 
to  dispose  of  the  assignments  of  error  seriatim^  or  follow  the 
order  in  which  they  were  presented  to  the  Court,   but,  inas- 
much as  we  reverse  the  judgment  of  the  Court  below,  we 
propose  to  lay  down  the  general  grounds  upon  which  such 
judgment  of  reversal    is  founded.     And  we  commence  by 
Baying  that,  under  the  Act  of  1868,  we  are  of  opinion  the 
term  homestead  does  not  imply  simply  the  home  of  the  partyj 
uoris  it  restricted  to  the  dwelling  house  or  residence.     The 
Constitntion  in  providing  for  homestead  and  exemption,  etc., 
11968  the  language:  '^ shall   be  entitled  to  a  homestead  of 
Kalty,''  etc.,  and  the  Act  of  1868  gives  legislative  construc- 
tioD  by  providing  how  such  homestead  of  realty  may  be  set 
*part,  and  we,  therefore,  hold  that  the  property  set  apart  by 
the  Ordinary  in  this  case  was  within  the  provisions  of  the 
Constitution. 

Again,  we  hold  that  the  Act  of  1868,  section  6,   which 
provides  that,  either  party  dissatisfied  with   the  judgment 
shall  have  the  right  to  appeal  under  the  same  rules,  regula- 
tions and  restrictions  as  are  provided  by  law  in  cases  of  ap- 
Psil  from  the  Court  of  Ordinary,  intended  by  such  appeal 
to  the  Superior  Court  to  bring  up  the  case  de  novo  before 
ftat  Court  for  its  adjudication.     In  the  language  of  this 
Court  in  Lynch  V8,  Pace,  40th  Georgia,  173,  "the  whole 
^  is  brought  up  by  the  appeal,"  and   the  jurisdiction  of 
^e Court  is  not  limited  on  such  appeal,  but  embraces  the 
*mudication  of  all  the  questions  that  may  be  made  upon  such 
Wal.    And,  upon  the  presentation  of  the  case  in  the  Supe- 
'"'or  Court,  we  see  no  error  in  permitting  the  proceedings  be- 
fore the  Ordinary  to  be  read  as  a  part  of  the  pleadings,  em- 
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bracing  the  affidavits  of  the  appraisers  attached  to  the  record 
as  a  part  thereof.  But  sucli  affidavits  are  not  testimony  before 
the  Court  and  jury  on  the  trial  of  the  appeal^  and  could  be 
read  only  as  a  part  of  the  pleadings,  and  not  as  evideuoe. 

Again,  we  hold  that  the  Act  of  1869^  amendatory  of  the 
Act  of  1868,  in  regard  to  homesteads,  applies  only  totbeex- 
emptiou  of  personalty,  and  not  to  the  setting  apart  of  realty, 
under  the  law;  and^  inasmuch  as  this  application  embraces 
personalty^  it  was  applicable  and  pertinent^  and  its  provisions 
should  have  been  given  in  charge  to  the  jury  in  relatioa 
thereto.  While  we  are  satisfied  tiiat  the  main  question  before 
the  jury,  in  this  case,  turned  upon  the  evidence  touching  the 
homestead  of  reality  in  the  Court  below,  it  was,  nevertbeless, 
proper,  as  a  part  of  the  record,  to  have  given  it  in  charge, 
not  as  counsel  may  have  requested,  as  applicable  to  the  realty, 
but  to  the  personalty. 

And  we  hold  the  Court  erred  in  holding  that  the  wife, 
when  an  ai)plicant  for  exemption  of  personalty,  i^  not  within 
the  provisions  of  the  Act  of  1869;  but  she  takes  the  placeof 
her  husband  in  such  application,  and  is  affected  by  any  frauds 
or  concealments  of  pro[)erty  committed  or  perpetrated  by  him. 
And  this  arises  out  of  the  relationship,  irrespective  of  any 
proof  connecting  her  therewith,  or  charging  her  with  collu- 
sion or  confederacy  with  such  frauds  or  concealments  of  per- 
sonal property. 

Again,  we  hold  the  Court  erred  in  charging  the  jury  that, 
in  this  case,  they  were  obliged  to  find  either  for  or  against 
the  homestead  platted.  This  is  a  new  question,  and  becomes 
important  in  its  application  to  the  administration  of  the 
Homestead  Acts.  The  Constitution  declares  the  right,  and 
dictates  the  duty  to  the  General  Assembly,  to  provide  by  law 
for  its  assertion.  The  Legislature  have  passed  the  Act,  and 
have  designated  the  Ordinary  as  the  officer  whose  duty  it 
shall  be  to  carry  it  into  effect,  and  provides  for  an  appeal  in 
the  manner  previously  stated.  Upon  such  appeal,  the  Supe- 
rior Court  takes  jurisdiction  of  the  whole  case,  and  this  ju- 
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risdictioD  is  not  liQiited  by  the  Act.  And  we  are  of  opinion 
that  the  Court,  in  the  exercise  of  its  jurisdiction,  may  go 
into  any  and  all  the  questions  that  may  be  made  before  it, 
touching  the  setting  apart  of  such  homestead  of  realty  and 
exemption  of  personalty.  And  this  jurisdiction  includes  the 
power  to  administer  the  Act,  and  to  either  sustain  the  judg- 
ment of  the  Ordinary  in  its  entirety,  or  to  set  it  aside  upon 
legal  grounds ;  or,  in  case  they  find,  from  the  evidence,  that 
the  value  of  the  property,  at  the  time  it  was  set  apart,  ex- 
ceeds the  amount  limite<l  by  the  Constitution,  to  diminish  by 
their  venlict  the  property  so  set  apart  within  the  constitu- 
tional limitation ;  and,  as  a  power  incident  to  such  appeal,  to 
decree  a  resurvey,  if  necessary,  so  that  the  Act  may  be  le- 
gally administered,  and  the  rights  arising  under  it  fully  ad- 
judicated by  such  Court,  on  such  appeal.  It  was  not  the 
intention  of  the  Legislature  to  enact  a  law  in  the  adminis- 
tration of  which  gross  frauds  may  be  perpetrated,  but  simply 
to  protect  a  reasonable  amount  of  property  from  levy  and 
*de,  to  protect  the  women  and  children  of  the  country  in  a 
home,  or  means  to  provide  one;  and  the  administration  of 
the  law  should  be  with  a  view  to  this  beneficent  intent, 
closely  and  carefully  guarded,  and  not  bring  the  Act  itself 
into  disrepute  by  making  it  a  means  of  fraud  upon  creditors; 
Md  to  this  effect  the  appeal  to  the  Superior  Court  was  pro- 
vided that  it  might  be  administered  under  a  supervisory 
power,  iu  conformity  to  the  law.     Judgment  reversed. 


GEORGIA  A.  Mercier,  plaintiff  in  error,  vs.  A.  J.  Mercier, 

defendant  in  error. 


Bre,  in  an  action  of  trover,  it  was  in  proof  that  the  property  sued  for, 
And  to  which  the  plaintiff  showed  title,  was  at  the  house  of  defendant, 
tboQgh  there  was  no  proof  of  any  use  of  the  same  by  him  : 
^^)  That  this  was  some  evidence  of  possession  in  the  defendant,  and 
it  was  error  in  the  Court  to  withdraw  the  case  from  the  jury,  and  grant 
a  non-8uit. 
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Trover.  Non-suit.  Before  Judge  Harrell.  Early  Su- 
perior Court     April  Terra,  1871. 

Georgia  A.  Mercier  brought  trover  for  a  sewing  machine 
against  A.  J.  Mercier,  her  brother.  The  evidence  was  that 
their  father  bought  the  machine  and  brought  it  home  as  a 
present  for  plaintiff,  and  gave  it  to  her  ;  that  she  used  it,  no 
one  else  claiming  it,  so  long  as  she  lived  there ;  that  she  went 
away,  leaving  the  machine;  her  father  soon  after  died,  and 
the  machine  is  still  in  the  house,  now  occupied  by  the  defen- 
dant. But  the  witness  had  never  seen  defendant  or  his  wife 
use  the  machine.  Its  value  being  shown,  the  plaintiff  closed. 
Upon  motion  of  defendant's  counsel,  the  Court  non-suited 
the  plaintiff,  and  of  that  complaint  is  made. 

Thomas  F.  Jones;  H.  Fielder,  for  plaintiff  in  error. 
If  defendant  in  possession  when  suit  brought,  conversion 
need  not  be  proved :  R.  Code,  sec.  2974.  Defendant  had 
right  to  tender  the  property :  R.  Code,  sec.  3002. 

R.  Sims,  by  W.  D.  Kiddoo,  for  defendant. 

McCay,  Judge. 

Under  section  2974  of  the  Code,  it  is  not  necessary  to 
prove  a  conversion  of  the  property,  in  an  action  of  trover,  as 
was  formerly  required,  if  the  defendant  be  proven  to  have 
been  in  possession  when  the  action  was  brought.     The  proof 
of  possession  by  the  defendant  is,  it  is  true,  very  weak ;  the 
facts  proven  are  consistent  with  the  possession  of  any  one 
being  at  the  same  house ;  but  we  think  the  case  ought  to  have 
been  left  to  the  jury,  on  the  proof.     This  Court  has  gone 
very  far  in  its  rulings  on  this  subject:  See  22  Ga.,  348;  25 
Ga.,  546;  26  Ga.,  617;  29  Ga,,  58. 

That  the  defendant  had  the  control  of  this  sewing  machine 
is,  we  think,  pretty  evident.  And,  as  it  was  proven  that  it 
was  at  the  house  where  he  lived,  it  was  for  the  jury  to  say 
whether  it  was  in  his  possession.     If  they  thought  not^  the 
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rdict  would  be  for  the  defendant.     If  the  plaintiff  is  will- 
l  to  risk  his  rights  on  a  weak  case,  it  is  his  own  fault,  and 
)  Court  ought  not  to  interfere  to  grant  a  non-suit,  unless 
jre  be  no  evidence. 
Judgment  reversed. 


T.  Willis,  sheriff,  plaintiff  in  error,  vs.  John  T.  Hen- 
derson, defendant  in  error. 

lere  certain  lands  were  levied  on  as  the  property  of  a  defendant  in  Ji, 
'(L  and  he  filed  an  affidavit  of  illegality,  setting  up  that  the  lands  were 
he  property  of  a  partnership  company^  of  which  he  was  a  member, 
ind  also  a  claim  to  the  lands  in  the  name  of  the  partnership  : 
U,  That  under  section,  1908  of  the  Code  the  assets  of  a  partnership, 
Qclading  lands,  the  partnership  being  for  the  purpose  of  farming,  are 
lot  subject  to  levy  and  sale  under  a  judgment  against  one  of  the  part- 
ners. 

rbe  interest  of  one  partner  in  the  assets  of  the  partnership  must  be 
irsaed  by  a  garnishment  agaiust  the  firm,  and  the  sheriff  was  not 

ilty  of  a  contempt  in  rt*ceiving  the  affidavit  of  illegality  and  the 

im,  and  staying  the  proceedings. 

irtnership  property.     Levy.     Before  Judge  Harrell. 
r  Superior  Court.     April  Term,  1871. 

aderson's  Ji.  fa,  against  P.  B.  Jones  was  levied  on  cer- 
ts of  land  as  the  property  of  P.  B.  Jones.     Jones  filed 
lavit  that  the  lands  were  not  his,  individually,  but  be- 
to  him  and  John  F.  Jones,  as  partners  in  farming, 
>  filed  a  claim  to  the  land  for  the  partnership.    There- 
e  sheriff  suspended  proceedings  and  returned  the  af- 
»f  illegality  and  claim  to  Court.     Henderson  ruled 
ff  for  the  money  due  on  his  Ji,  fa.     The  sheriff  re- 
the  facts  aforesaid  as  his  reason  for  not  having  the 
Henderson's  attorney  demurred  to  said  answer,  and 
;  made  the  rule  against  the  sheriff  absolute.    That 
1  as  error. 
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Richard  Sims,  for  plaintiflF  in  error,  cited :  15  Ga.  R, 
445;  10th,  74;  12th,  441 ;  Lake  vs.  Craddock,  3  P.  Wnw.; 
Thornton  vs.  Dixon,  3  Bro.  Ch.  R.;  Collyer  on  Part.,  60,76. 

H.  Fielder,  for  drfendant. 

McCay,  Judge. 

Without  doubt,  by  the  common  law,  it  was-  competent  to 
levy  upon  and  sell  the  interest  of  a  partner;  in  any  property 
belonging  to  the  partnership :  Shaw  vs.  McDonald^  21  Ga., 
395.  The  purchaser  got  the  interest  of  the  partner;  he  did 
not  get  an  undivided  title,  equal  to  the  partner's  share  in 
the  concern,  according  to  the  agreement,  but  the  interest  of 
the  partner  after  a  settlement  of  the  concern  affairs:  24 Ga., 
625.  Evidently  this  was  a  very  clumsy  and,  often,  a  very 
unjust  mode  of  enforcing  the  claims  of  a  creditor  against  one 
of  the  firm.  The  purchaser  did  not  know  what  he  was  buy- 
ing, since  his  interest  depended  altogether  ujwn  the  result  of 
a  settlement  of  the  firm  affairs. 

Our  Code,  section  1908,  prohibits  the  sale  of  effects  so  sit- 
uated, and  provides  that  the  interest  of  a  partner  in  the  part- 
nership assets  may  be  reached  by  the  process  of  garnishment 
And  this,  we  think,  is  far  better  for  both  parties.     The  pro- 
ceeding is  in  the  usual  way,  by  affidavit,  bond  and  summons, 
as  in  other  cases,  with,  perhaps,  the  qualification  that  it  would 
be  incompetent  to  get  a  judgment  against  the  firm  by  a  ser- 
vice of  only  the  party  whose  interest  is  sought.     A  full 
investigation  may  be  had,  and  if  the  defendant  in  the  judg- 
ment has  any  interest  after  settlement  of  the  affairs,  a  judg- 
ment will  go  against  the  firm. 

2.  We  see  no  reason  why  the  defendant  may  not  stop  the 
execution  in  the  way  adopted.  If  the  facts  stated  be  troe, 
the  execution  is  proceeding  illegally,  since  it  is  levying  on 
an  interest  of  tliQ  defendant,  not  subject  to  levy  and  8ale«  If 
they  be  untrue,  and  the  property  is  the  property  of  the  de- 
fendant, a  finding  of  the  fact  by  the  jury  will  settle  the  mat- 
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.    We  do  not  see,  either,  why  the  claim  is  not  strictly 

)per.     The  claimant  is  not  the  defendant,  but  the  partner- 

ip. 

Judgment  reversed. 


IMES  E.   Loyless,   plaintiff   in   error,  vs.   Thomas  J. 
Blackshear  et  al.,  defendants  in  error. 

Where  a  deed  was  executed  by  W.,  conveying  certain  described  lands 
toM.,  trustee  for  M.  E.  M.  and  ber  cbildren,  in  fee  simple,  and  war- 
Tinting  tbe  title  tbereto  : 

tldf  That  M.  E.  M.  and  ber  cbildren,  tben  in  life,  took  an  estate  in 
the  land  as  joint  tenants,  under  our  law,  as  tenants  in  common. 
Held,  also,  That  an  order  to  sell  the  trust  estate  of  Mrs.  li.,  formerly 
Mrs.  M.  E.  M.,  passed  only  her  interest  in  the  land,  and  not  the  inter- 
est of  her  children,  who  were  not  parties  to  that  proceeding. 
Held,  further,  That,  with  proper  alleviations  in  the  defendant's  plea, 
he  is  entitled  to  tbe  same  relief  in  a  Court  of  law,  under  tbe  provisions 
of  tbe  Code,  as  be  would  be  in  a  Court  of  equity,  in  relation  to  tbe 
payment  of  the  debts  of  the  trust- estate  from  the  proceeds  of  the  sale 
of  Mrs.  R.'s  part  of  the  land,  and  to  adjust  the  equitable  rights  of  the 
parties,  as  the  same  may  be  shown  to  exist  on  the  trial  of  the  case. 

Evidence.  Tenants-in-common.  Partition.  Before  Judge 
Iarrell.     Terrell  Superior  Court.     March  Term,  1871. 

Thomas  J.  Blackshear  et  al.  averred  that  they  were  ten- 
mts-in-coramon  with  Loyless  in  certain  land,  and  prayed  for 
ts  partition.  He  resisted,  upon  the  ground,  that  plaintiffs 
>ad  no  title  to  said  land,  that  they  were  not  tenants-in-com- 
non  with  him,  and  that  he  had  the  exclusive  title  to  the 
*tte.  Plaintiffs  read  in  evidence  a  deed,  made  26th  Janu- 
^7, 1859,  in  usual  form,  by  one  "  Walker,  of  the  one  part, 
md  Patrick  H.  Mills,  trustee  for  Martha  E.  Mills  and  her 
Aiidren,  of  the  other  part;"  and  it  witnessed  that,  for  $800, 
>aidby  "Patrick  H.  Mills,  trustee,  as  aforesaid,"  Walker 
*nveyed  the  land  in  dispute  to  said  Mills,  **  trustee,  as  afore- 
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said/'  to  hold  the  same  to  said  ''Mills,  trustee^  as  aforesaidjn 
fee  simple,"  and  ended  with  usual  warranty  to  said  Mills, 
"  trustee,  as  aforesaid."  j 

It  was  shown  that  Loyless  was  in  possession  of  said  land;  | 
that  Mrs.  Blackshear  was  the  wife  of  Mills  alluded  to  in  i 
said  deed,  and  the  other  minor  plaintiffs  were  Mills'  chil-  I 
dren;  that  Mills  died  in  1859;  his  wife  married  Ravens;  ii«  j 
died,  and  she  married  Blackshear,  and  is  still  alive.  Plain-  | 
tiffs  closed.  Defendant  moved  for  a  non-suit,  upon  the 
ground,  that  Walker's  said  deed  •conveyed  a  life-estate  to  j 
Mrs.  Blackshear,  (then  Mills,)  and  remainder  to  her  chil-  , 
dren,  and  they  could  not  sue  during  her  life.  The  motion 
was  overruled. 

Defendant  then  offered  in  evidence  a  petition,  filed  by  Ra- 
vens as  trustee  for  his  wife,  in  180*3,  in  which  it  appeared 
that  he  averred  that  he  held  this  land  as  her  trustee;  that 
there  was  a  fi,  fa.  against  "  the  trust-estate,"  and  prayed 
that  he  be  allowed  to  sell  it,  pay  said  fi.  fa.,  and  invest  the 
balance  "  for  the  benefit  of  the  trust-estate."  Mrs.  Eaveoa 
joined  in  this  request,  and  the  Judge  granted  the  order. 
They  then  offered  in  evidence  a  deed  from  Ravens,  as  trua- 
tee  for  his  wife  and  her  children,  conveying  said  property  to 
H.  Rogers  and  W.  H.  Brotherton  for  $3,300  00,  paid-in 
January,  1864,  and  they  read  in  evidence  other  deeils,  bring- 
ing the  title  down  to  Loyless. 

Defendant's  counsel  then  proposed  to  show  that  part  of 
said  $3,300  00  was  applied  to  paying  the  debts  of  the  trust- 
estate,  and  the  remainder  was  invested  in  a  farm  for  the  ben- 
efit of  Mrs.  Blackshear  (then  Ravens,)  and  her  children,  in* 
pursuance  of  the  terms  and  provisions  of  said  order.  The 
Court  rejected  the  evidence  as  irrelevant. 

The  Court  told  the  jury  that  plaintiffs  were  entitled  tea 
verdict,  and  that  the  only  question  was,  whether  the  land 
should  be  divided  by  metes  and  bounds,  or  sold.  The  jury 
found  that  the  land  be  sold,  and  that  the  proceeds  be  equally 
divided  between  Mrs.  Blackshear^  her  two  children  and  Loy- 
less. 
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DefendaDt  assigns  as  error  the  refusal  to  non-suit,  the  re- 
al to  allow  proof  of  the  disposition  of  said  $3|300  00^  and 
iinatrndions  to  the  jury  to  find  for  plaintiffs. 


[  B.  WooTEN,  for  plaintiffs  in  error. 
W.  A.  Hawkins,  for  defendant. 

it^ARNEB,  Judge. 

..  This  was  an  application  by  the  children  of  Martha  E. 
[Is  for  a  partition  of  certain  described  lands,  in  the  town  of 
Birson,  and  county  of  Terrell,  against  the  defendant.  The 
itioners  claim  title  under  a  deed  made  by  John  T.  Walk- 
on  the  26th  of  January,  1859,  conveying  the  premises 
lispute  to  Patrick  H.  Mills,  trustee  for  Martha  E.  Mills 
I  her  children.  This  deed  conveys  the  land  to  Patrick 
Mills,  trustee  for  Martha  E.  Mills  and  her  children,  in 
rimplcj  and  warrants  the  title  thereto.     Patrick  Mills  hav- 

died,  and  his  widow,  Martha  E.,  having  intermarried 
b  Ravens,  he,  as  her  trustee,  with  her  written  consent,  on 

5th  day  of  January,  1864,  obtained  an  order  from  the 
ige  of  the  Superior  Court  to  sell  the  said  trust-estate,  and, 
^r  paying  the  debts  against  the  same,  to  reinvest  the  bal- 
«  of  the  money  for  the  benefit  of  said  trust-estate.  The 
Idren  were  not  parties  to  this  application  for  the  sale  of 
I  estate,  and  are  not  named,  either  in  the  petition  or  order 

the  sale  of  it.  The  petition  and  the  order  is  for  the  sale 
the  trust-estate  of  Mrs.  Ravens,  formerly  Mrs.  Mills. 
e  interest  of  Mrs.  Ravens  in  the  trust-estate  was  the  only 
erest  sold  under  the  order  of  the  Court.  The  defendant 
*ives  his  title  under  that  sale.  On  the  trial,  in  the  Court 
ow,  the  defendant  moved  for  a  non-suit,  on  the  ground, 
tt  the  deed  from  Walker  to  the  trustee  of  Mrs.  Mills  and 
r  children,  created  a  life-estate  in  her  to  the  property  con- 
red,  with  an  estate  in  remainder  to  her  children,  she  being 
1  in  life,  which  motion  was  overruled,  and  the  defendant 

Yob.  xuxi— 21. 
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excepted.  The  defendant  oiTered  testimony  to  prove  thati 
part  of  the  money  arising  from  the  sale  of  Mrs.  Ravens'  put 
of  the  estate^  under  the  order  of  the  Court,  was  applied  to 
the  payment  of  debts  against  the  trust-estate,  and  the  balance 
invested  in  a  farm  for  the  benefit  of  Mrs.  Havens  and  her 
children,  in  pursuance  of  the  order  of  the  Court.  The  tes- 
timony so  offered  was  rejected  by  the  Court,  and  the  defen- 
dant excepted.  The  jury,  under  the  direction  of  the  Court, 
found  a  verdict  for  the  plaintiffs,  to  which  the  defendant  ex* 
cepted.  The  deed  from  Walker  to  Mills,  as  trustee  for  Mrs, 
Mills  and  her  children,  was  executed  prior  to  the  adoption  of 
the  Code.  By  the  common  law,  and  the  provisionsof  the 
Act  of  1853,  this  deed  conveyed  the  land  to  Mrs.  Mills  and 
her  children,  then  in  life,  as  joint  tenants,  under  our  law,  as 
tenants-in-common.  An  estate  in  joint  tenancy  is  where 
lands  or  tenements  are  granted  to  two  or  more  persons,  to 
hold  in  fee  simple.  An  estate  in  remainder  is  an  estate  lim- 
ited to  take  effect  and  be  enjoyed  after  another  estate  is  detc^ 
mined ;  and  there  must  be,  at  the  common  law,  a  particulor 
estate  to  support  the  estate  in  remainder,  which  is  not  neoes* 
sary,  under  the  provisions  of  the  Code.  The  deed  conveyed 
the  land  to  Mrs.  Mills  and  her  children,  then  in  life,  as  ten- 
ants-in-common, in  fee  simple,  and  not  to  her,  during  life, 
with  remainder  to  her  children.  In  view  of  the  facts  of  this 
case,  the  motion  for  non-suit  was  properly  overruled.  lu 
our  judgment,  only  such  of  the  children  of  Martha  E.  Mills 
who  were  in  life  at  the  time  of  the  execution  of  the  deed  of 
conveyance  by  Walker,  were  entitled  to  recover. 

2.  The  purchaser  at  the  sale  of  the  land,  under  the  order 
of  the  Court,  purchased  only  the  interest  which  Mrs.  Ravens 
had  in  it,  and  not  the  interest  of  the  children,  under  the  deed 
from  Walker. 

3.  With  the  proper  allegations  in  the  defendant's  plea,  he 
is  entitled  to  the  same  equitable  relief  in  a  Court  of  law, 
under  the  provisions  of  the  Code,  as  he  would  be  in  a  Court 
of  equity,  in  relation  to  the  payment  of  the  debts  of  the 
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traet-estate  from  the  proceeds  of  the  sale  of  Mrs.  Havens' 
part  thereof^  and  the  reinvestment  of  the  balance  for  the  ben- 
efit of  the  children^  who  are  entitled  to  claim  under  the  deed, 
so  as  to  adjust  the  equitable  rights  of  the  parties,  as  the  same 
may  be  shown  to  exist;  on  the  trial  of  the  case. 
Jadgment  reversed. 


Jones  &  Jeter,  plaintiffs  in  error,  va,  Stephen  Blookeb 

ei  cd,,  defendants  in  error. 

When  one  man  employs  a  laborer  to  work  on  his  farm,  and  another 
man,  knowing  of  snch  contract  of  employment,  entices,  hires,  or  per- 
niades  the  laborer  to  leave  the  service  of  his  first  employer  during  the 
time  for  which  he  was  so  employed,  the  law  gives  to  the  party  injured 
a  right  of  action  to  recover  damages. 

Servants.    Before  Judge  Habrell.    Clay  Superior  Court. 
March  Term,  1871. 

The  facts  are  in  the  opinion. 

R.  H.  Powell  ;  H.  Fielder,  for  plaintiffs  in  error,  cited : 
Reeves'  Dom.  Rel,  339,  337 ;  2  Par.  on  Con.,  48 ;  Sedg.  on 
Dam,  545. 

Hood  &  Kiddoo,  for  defendant.  Constitution  of  1868, 
Art.  I^  sec.  4,  Art.  IL,  sec.  3;  1  Bl.  Com.,  425  to  429; 
Smith's  M.  &  S.  Appendix,  sees.  1,  2,  3,  4,  7,  9,  47. 

V-iRNEB,  Judge. 

The  plaintiffs  brought  an  action  against  the  defendants  to 
'coover  damages  for  persuading,  enticing  and  procuring  one 
William  Powell  to  leave  their  employment.  The  plaintifis 
•liege,  in  their  declaration,  that  on  the  5th  day  of  January, 
1871,'they  entered  into  a  contract,  for  a  valid  and  legal  con- 
^ideralion,  with  Powell,  to  work  for  them  on  their  farm  in 
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Early  county,  for  the  year  1871  ;  that  subsequently  to  the 
making  of  said  contract,  the  defendants  maliciously  per- 
suaded, enticed,  procured,  and  caused  the  said  Powell  to 
break  his  contract  with  plaintiffs,  leave  their  employment, 
and  to  go  into  the  employment  of  defendants,  knomng  at 
the  time  they  did  so  that  said  Powell  was  under  contract 
with  the. plaintiffs  as  before  stated,  whereby  they  were  dam- 
aged $500  00.  The  defendants  demurred  to  the  plaintiffs' 
declaration,  as  not  being  suflBcient  in  law  to  entitle  them  to 
recover,  which  the  Court  sustained,  and  dismissed  the 
plaintiffs'  action,  whereupon  the  plaintiffs  excepted. 

It  said  by  Blackstone  "  that  the  retaining  another  person'a 
servant  during  the  time  he  has  agreed  to  serve  his  present 
master,  as  it  is  ungentlemanlike,  so  it  is  also  an  illegal  zxL 
For  every  master  has,  by  his  contract,  purchased  for  a 
valuable  consideration  the  service  of  his  domestics,  for  a 
limited  time,  the  inveigling  or  hiring  his  servant,  which 
indorses  a  breach  of  this  contract,  is,  therefore,  an  injury  to 
the  master  ;  and  for  that  injury  the  law  has  given  him  a 
remedy  by  a  special  action  on  the  case :"  3d  Blackstone's  Com- 
mentaries, 142.  The  same  principle  is  applicable  where  one 
man  employs  a  laborer  to  work  on  his  farm,  and  another 
man,  knowing  of  such  contract  of  employment,  entices,  hires, 
or  persuades  the  laborer  to  leave  the  service  of  his  first  em- 
ployer during  the  time  for  which  he  was  so  employed.  It 
was  error  in  the  Court  below  to  sustain  the  demurrer  to  the 
plaintiffs'  declaration,  and  dismissing  the  same. 

Judgment  reversed. 


M.    L.  Nelson   et  al.,  executors,   plaintiffs  in  error,   w. 
M.  G.  Stamper  et.  al.,  defendants  in  error. 

When  a  defendant  pleaded  that  the  consideration  of  the  note  sued  on  was 
negro  slaves,  and  the  Court  examined  a  witness  as  to  that  fact,  and 
dismissed  the  case  without  submitting  it  to  the  jury : 

Hddi  That  this  was  error. 
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Slave  debts.     Practice.     Before  Judge  Howell.     Terrell 
Saperior  Court.     March  Term,  1871. 

The  facts  of  this  case  are  in  the  opinion. 

HiNES  &  HoBBS,  for  plaintiffs  in  error. 

"WooTEN  &  HoYLE,  for  defendants. 

Warner,  Judge. 

This  was  an  action  brought  i)y  the  plaintiffs  against  the 
defendants  on  a  promissory  note,  to  which  the  defendants  filed 
thar  plea,  alleging  that  the  consideration  of  the  note  was 
negro  slaves.     The  Court  examined  a  witness  as  to  that  fact, 
and  dismissed  the  case  for  want  of  jurisdiction,  without  sub- 
mitting it  to  the  jury.     The  defendants'  plea  made  an  issue 
of  &ct  as  to  the  consideration  of  the  note ;  that  question 
should  have  been  submitted  to  the  jury ;  and  it  was  error  in 
the  Court  to  decide  on  the  facts  and  dismiss  the  plaintiffs^ 
action. 
Judgment  reversed. 


'^  •  Ij.  Scaife,  plaintiff  in  error,  vs.  E.  H.  Beall,  defendant 


m  error. 


"^enanote  was  given  for  an  attorney's  fee,  it  is  not  competent  to 
8apepadd  new  agreements  or  conditions  to  such  written  contract  j  the 
^ting  itself  was  the  evidence  of  what  the  contract  was,  and  while 
tbe  failure  of  consideration,  in  whole  or  part,  may  be  given  in  evi- 
dence, new  conditions  or  agreements  cannot. 

Parol  evidence  to  vary  note.  Lawyer's  fees.  Before 
''udge  Johnson.  Stewart  Superior  Court.  April  Term, 
^871. 

Beall  sued  Scaife  upon  his  note  and  due  bill  as  follows : 
I)ue  E,  H.  Beall,  or  bearer,  one  hundred  dollars,  value 
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received.  January  13th,  1869,"  and,  "By  the  25th  of 
December  next,  I  promise  to  pay  to  E.  H.  Beall,  or  bearer, 
fifty  dollars,  value  received  ;"  each  signed  by  Scaife.  Scaife 
pleaded  that  these  promises  were  given  to  Beall,  as  an  atto^ 
ney  at  law,  for  his  fee  in  The  State  vs.  Mobley,  and  Beall 
failed  to  attend  to  the  same  from  beginning  to  end,  and  by 
willful  default  and  neglect  allowed  Mobley  to  go  unpunished; 
and  they  were  given  in  consideration  that  Beall  would  prose- 
cute Mobley,  and  Mobley  had  not  even  been  arrested ;  and 
therefore  the  consideration  \^holly  failed.  Plaintiff  readia 
evidence  said  papers,  and  closed. 

J.  L.  Scaife  testified  that  the  note  and  due  bill  were  given 
to  Beall,  an  attorney  at  law,  as  a  fee,  Beall  agreeing  to  have 
Mobley  arrested,  and  prosecute  him  to  conviction,  for  assanlt 
with  intent  to  murder;  that  the  due  bill  was  to  be  paid 
when  Mobley  was  convicted,  and  the  note  when  due. 

In  rebuttal,  Beall  testified  that  J.  L.  Scaife  spoke  to  him 
and  Mr.  Wimberly,  an  attorney,  for  his  brother,  the  de- 
fendant, and  fixed  a  fee  at  $500  00,  but  when  defendant  came, 
he  and  Wimberly  had  some  private  conversation,  and  the 
fee  was  arranged  by  agreeing  that  $100  00  was  to  be  paid 
in  cash  and  $50  00  Christmas.      After  the  due   bill  was 
drawn,  defendant  said  he  did  not  have  the  $100  00,  but 
that  it  should  be  paid  in  a  few  days.     The  consideration  of 
the  note  and  due  bill  was  the  professional  services  of  Beall 
&  Wimberly,  to  be  rendered  as  attorneys  in  the  prosecution 
of  Mobley  for  assault  with  intent  to  murder.     When  the 
warrant  was  sent  for  Mobley,  he  escaped  into  Alabama, 
before  arrest.     Beall  told  defendant,  if  he  would  come  and 
get  a  true  bill  before  the  grand  jury,  and  would  pay  the 
expenses,  he  would  send  for  Mobley.     He  said  they  ever 
had  been,  and  were  yet  ready  to  render  the  promised  services, 
but  defendant  refused  to  prosecute  Mobley.     He  denied  any 
such  contract  as  that  sworn  to  by  J.  L.  Scaife.     Wimberly 
testified  substantially  as  Beall  had. 

Defendant  testified  that  Beall  did  not  tell  him  to  go  before 
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nod  jary ;  was  ready  to  do  so^  but  did  not  know  it  was 
ary ;  that  Beall  did  send  him  word  that  Mobley  was 
XB8,  and  said  he  would  send  for  him   if  he  (Scaife) 

pay  the  expenses^  but  he  thought  the  law  provided 

for  paying  such  expenses. 

11^  Wimberly  and  another  testified  that  they  did  not 
iber  that  J.  L.  Scaife  was  present  when  the  contract 
lade,  but  defendant  and  another  witness  testified  that 
9.  It  does  not  appear  that  any  of  this  testimony  was 
ed  to. 
i  Court  charged  the  jury:     "If  Scaife  agreed   with 

as  an  attorney-at-Iaw,  to  pay  him  $150  00  to  prose- 
he  case  of  Mobley,  this  means  that  he  was  to  do  such 
sional  services,  as  a  lawyer,  as  might  be  required  of 
1  the  prosecution  of  the  case — not  that  he  was  to  act  as 
y  sheriff  to  assist  in  the  arrest,  or  to  act  as  a  witness 
\  the  grand  jury;  and  if  Beall  was  willing  and  ready 
ider  such  services  as  Scaife  might  require,  the  con* 
tion  of  the  note  has  not  failed,  although  Mobley  w^ 
rrested ;  and  plaintiff  is  entitled  to  recover  the  full 
at.  But  if  the  agreement  was  that  Beall  was  to  prose- 
he  case  to  conviction,  and  Mobley  has  not  been  con- 
!,  the  consideration  has  failed. 

was  requested  to  charge :  "  If  said  notes  were  given 
ee  to  prosecute  the  case,  only  one-half  was  due  as  a 
er,  in  the  absence  of  any  special  contract  as  to  the 
at  to  be  paid  for  a  retainer ;  and  if  Mobley  was  never 
ed,  plaintiff  can  recover  only  half  due  as  a  retainer." 
ifused  so  to  charge. 

3  jury  found  for  $150  00,  interest  and  cost.  The 
3  and  refusal  to  charge  as  requested  are  assigned  as 


6ES  &  Downing,  for  plaintiff  in   error,  cited  section 
levised  Code. 
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E.  H.  Beall,  for  defendant^  said  the  parol  evidence  ooald 
not  vary  the  written  contract. 

LocHRANE,  Chief  Justice. 

We  affirm  the  judgment  of  the  Court  below  in  this  case, 
upon  the  ground  that  the  verdict  of  the  jury  therein  was 
sustained  by  the  proof,  and  no  rule  of  law  was  violated  in 
the  charge  of  the  Court  in  submitting  the  case  to  the  jury. 
When  a  party  enters  into  a  contract  with  another,  and  such 
contract  is  reduced  to  writing,  and  the  notes,  the  evidence 
of  such  contract,  are  placed  in  evidence  before  the  jury, 
while  the  consideration,  or  failure  of  consideration,  in  whole 
or  in  part,  may  be  inquired  into,  it  is  not  competent  by 
parol  evidence  to  add  new  conditions  or  agreements  said  tO' 
have  been  made  at  the  time.  The  written  contract  is  the 
best  evidence  as  to  what  it  contains  or  what  the  contract 
was,  and  cannot  be  varied  or  altered  by  superadding  other 
conditions  and  agreements  not  expressed  therein.  Although 
under  the  facts  in  this  case,  we  are  satisfied  the  evidence  isin 
favor  of  the  written  contract,  preponderates  in  favor  of  the 
plaintiff 

Judgment  affirmed. 


Bryant  Collins,  plaintifif  in  error,  vs.  Bright  Millbb, 

defendant  in  error. 

A  promissorj  note  given  by  a  citizen  of  this  State  to  a  citizen  and  ren- 
dent  of  another  State,  who  has  not  resided  here  since  the  note  was 
given,  and  does  not  now  reside  here,  and  has  not  kept  the  note  here 
until  it  is  sued,  is  not  subject  to  taxation  in  this  State,  and  if  a  suit  be 
pending  on  the  same,  proof  of  these  facts  will  excuse  the  plaintiff,  non* 
resident,  from  filing  the  affidavit  required  by  the  Act  of  October  ISth) 
1870. 

Tax  Relief  Act  of  1870.    Before  Judge  Harrell.    Stew- 
art Superior  Court.    April  Term,  1871. 
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This  was  a  suit  on  a  note  made  in  1859.  The  plaintiff 
id  Dot  file  any  affidavit  as  to  payment  of  taxes  under  the 
^lief  act  of  13th  of  October,  1870.  When  it  was  called, 
laintifiTs  attorney  proposed  to  prove  that  when  said  note 
as  made,  and  ever  since,  plaintiff  was  a  citizen  of  and  resi- 
og  in  Texas,  and  contended  that  this  exempted  him  from 
e  operation  of  said  act,  because  he  owed  no  tax  to  Georgia 
I  said  note.  The  Court  would  not  hear  the  evidence,  and 
smissed  the  cause  for  want  of  said  affidavit.  This  is  as- 
pied  as  error. 

E.  G.  Raiford,  E.  H.  Worrill,  for  plaintiff  in  error. 

J.  S.  WiMBERLY,  M.  GiLLis,  by  H.  Felder,  for  de- 
idants. 

McCay,  Judge. 

The  Act  of  October  13th,  1870,  ought  to  receive  a  reason- 
le  construction.  We  have  held  in  the  leading  case  under 
it  Act,  to- wit : — the  case  of  Walker  vs.  Whitehead — that 
i  power  of  the  Legislature  to  pass  it  is  derived  from  its 
wer  to  take  any  means  to  enforce  the  payment  of  its  reve- 
es.  We  are  clear  that  if  the  plaintiff,  at  the  time  of  the  con- 
ct,  and  since,  has  resided  out  of  the  State,  he  owes  the  State 
tax,  and  never  did  owe  it  any  tax  on  this  debt.  Why 
>uld  he  be  compelled  to  make  his  affidavit,  when  a  state 
facts  is  admitted  which  shows  there  has  never  been  any 
:  doe?  This  is  not  like  an  effort  to  show  the  tax  has  been 
id,  and  thus  escape  the  consequence  of  having  failed  to 
I  the  affidavit.  The  facts  show  that  this  was  not  a  taxable 
ft — ^that  it  was  not  one  of  the  debts  contemplated  by  the 
i  of  October  I3th,  1870. 

Oor  tax  laws,  in  terms,  tax  notes,  bonds,  etc.,  held  by 
izens  of  this  State  on  citizens  of  other  States :  Code,  sec- 
a  798.  The  inference  is  strong  that  it  was  not  intended 
lax  debts  held  by  citizens  and  residents  of  other  States  on 
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persons  in  this  State.  Section' 800  of  the  Code,  it  istroe, 
provides  that  all  property  of  non-residents^  if  it  be  in  this 
State,  shall  be  taxed,  and  there  may  be  some  ground  for 
holding  that  a  debt  on  a  resident  of  Georgia  is  property  in 
this  State.  Indeed,  there  are  decisions  of  Courts  to  this  eSTect 
If,  however,  this  be  the  truth,  all  the  lawyers  in  Georgia, 
since  the  ad  valorem  tax  rule  has  been  introduced,  have 
been  violating  the  law.  We  have  never  heard  of  an  instance 
where  a  lawyer  has  given  in  the  notes  of  his  client  in  his 
hands  for  taxes ;  and  yet,  if  this  be  the  meaning  of  the  law, 
he  ought  to  do  this.  Such,  we  are  sure,  has  never  been 
understood  to  be  its  meaning,  and  the  very  fact  that  we  tax 
notes  held  by  residents  on  non-residents,  is  a  clear  indica- 
tion that  the  law  looks  upon  the  property  in  a  debt  as 
having  its  location  with  the  creditor.  If  not,  the  State 
would  be  taxing  property  not  in  tlie  States  which  would  be 
onerous  and  unjust,  since  it  is  presumed  that  each  State  will 
charge  its  residents  witii  tax  on  the  property  situated  within 
its  bounds.  We  are,  therefore,  satisfied  that,  by  the  tax  laws 
of  this  State,  debts  held  by  non-residents  on  residents  here 
are  not  taxable  property  ;  and  this  being  so,  the  Act  of  Oc- 
tober 13th,  1870,  does  not  apply  to  the  case. 

It  ha  been  argued  that  the  words  of  the  Act  cover  all 
legal  taxes  due,  and  that  this  may  include  taxes  due  other 
States  or  the  United  States. 

Perhaps  it  would  be  competent  for  the  Legislature  so  to 
declare,  but  we  think  it  would  be  a  veiy  strong  constructioa 
of  this  law  so  to  hold.  So  far  as  the  taxes  of  other  States  «re 
concerned,  our  Legislature  could  have  no  possible  motive 
for  such  a  law.  It  is  true,  as  citizens  of  the  United  StateSp 
this  State  has  an  equal  interest  with  any  other  in  seeing  to 
it  that  parties  perform  their  duty  in  this  respect.  But, 
whilst  we  think  it  would  be  perfectly  competent  for  the 
Legislature  to  grant  this  aid  to  the  United  States,  we  will 
not  presume  such  was  the  intent,  without  express  words  to 
that  effect.    The  words  all  "  legal  taxes "  are  fully  met  by 


^ 
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all  legal  taxes  due  this  State,'  as  it  cannot  be  presumed  that 
the  Legislature  contemplated  the  United  States  or  other 
States. 
Judgment  reversed. 


D.  B.  Habbell,  plaintiff  in  error,  vs.  H.  Y.  Fagan,  sheriff, 

defendant  in  error. 

The  crop  made  upon  a  rented  place  is  subject  to  the  lien  of  tbe  landlord, 
for  his  rent,  and  if  the  same  has  been  set  apart  as  an  exemption  for 
the  benefit  of  the  family  of  the  tenant,  it  is,  nevertheless,  subject  to  levy 
and  sale  for  the  payment  of  the  rent,  the  claim  for  rent  being  in  the 
nature  of  the  purchase- money. 

Bule  against  sheriff.  Bent.  Homestead.  Lien.  Before 
Jadge  Johnson.  Stewart  Superior  Court.  April  Term,  1871. 

Harrell  made  affidavit  that  J.  K.  Davis  owed  him  seven 
bales  of  middling  cotton,  each  weighing  five  hundred  pounds, 
and  worth  $700  00,  for  the  rent  of  a  plantation  for  1868. 
A  distress  warrant  was  issued,  and  on  the  20th  of  November, 
1868,  was  levied  upon  four  thousand  eight  hundred  pounds 
of  cotton  seed,  four  thousand  five  hundred  pounds  cotton 
iQ  the  field,  four  hundred  and  ninety-five  bushels  of  cotton 
8eed,  three  mules  and  a  cow  and  calf,  and  two  yearlings. 
This  cotton  and  cotton  seed  were  treated  here  as  raised  on 
■aid  land  in  1868.  Charles  Davis  claimed  the  cow  and  calf 
*od  half  of  the  cotton  and  cotton  seed,  according  to  law,  and 
Rebalance  was  by  the  Ordinary,  on  the  28th  of  November, 
tempted  under  the  Homestead  Act  under  a  petition  filed  on 
the  18th  of  November,  1868.  The  sheriff  being  required 
to  show  cause  why  he  had  not  made  the  money  on  the  war- 
^^t,  answered  the  facts  aforesaid.  His  answer  was  demur- 
"ri  to.  The  Court  overruled  the  demurrer  and  refused  to 
P^t  a  rule  absolute  against  the  sheriff.  That  is  assigned 
••error. 
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Moses  &  Downing,  for  plaintiff  in  error,  cited  41  Geo^ 
gia  Reports,  95,  and  Pry  vs,  Talliaferro,  last  term. 

J.  S.  WiMBERLY,  E.  Beall,  for  defendant. 

McCay,  Judge. 

We  decided  in  the  case  of  Davis  vs.  Meyers,  41  Georgii, 
95,  that  the  homestead  exemption  provision  of  the  CoDStito- 
tion  did  not  protect  the  property  set  apart,  if  it  was  part  of 
the  crop  made  on  a  rented  place,  from  the  debt  due  for  the 
rent. 

We  held  that  rent  was,  in  such  a  case,  in  the  nature  of 
purchase-money  of  the  crop,  and  was  included  within  the  ex- 
ception. 

We  see  nothing  to  alter  our  opinion,  and  we  therefore  re- 
verse the  judgment. 


Keziah    Ford,   plaintiff  in    error,   vs.    H.    and  C.   B. 
Adams,  administrators,  et  al.,  defendants  in  error. 

A  bond  which  was  given  by  an  administrator,  with  secarity,  dated  Jolj 
9th,  1865,  and  without  the  attestation  of  the  Ordinary,  bat  from  tlia 
minutes  of  the  Court  of  Ordinary  appeared  to  be  by  order  reciting  the 
fact,  approved,  is  a  good  bond  under  the  Code  of  this  State,  it  being  bj 
such  order  of  the  Ordinary  on  the  minutes,  a  sufficient  compliance  with 
the  requisitions  of  the  Code  in  the  premises  ;  and  it  was  error  in  tke 
Court  below,  in  a  suit  brought  by  the  Ordinary  for  the  use,  etc,  to 
reject  it  in  evidence  upon  the  ground  that  it  was  invalid  on  accoantof 
the  absence  of  such  attestation. 

Administrator's  bond.  Before  Judge  Harrell.  Stewart 
Superior  Court.     April  Term,  1871. 

This  was  a  suit  by  the  Ordinary  on  an  administrator's 
bond,  against  the  administrators  and  their  surety.  The 
surety  pleaded  that  he  signed  the  bond  upon  the  agreement 
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ith  the  administrators  that  another  named  person^  who  bad 
preed  to  do  so,  would  also  sign  as  surety^  and  said  person 
iver  did  sign  the  bond.  The  balance  of  the  case  is  fully 
sported  in  the  opinion. 

B.  8.  WoRRiLL,  for  plaintiff  in  error,  said  the  bond  is 
wd:  Section  2466  Revised  Code.  Non  est  factum  was 
)t  pleaded,  and  therefore  want  of  attestation  not  good  ob- 
otioQ  to  bond :  Revise<l  Code,  sections  2800,  3422 ; 
Ga.R.,  31;    15  Ga.  R.,  423. 

H.  Fielder,  Hood  &  Kiddoo,  fordefendants.  The  plea 
equivalent  to  non  est  factum:  6  Ga.  R.,  262;  17,  521  ; 
1,286;  4  Cranch,  59;  Revised  Code,  sections  2800,  3422. 
ttestation  necessary  :  Revised  Code,  section  2466.  It  must 
iaooording  to  statute :  7  Ga.  R.,  31 ;  Revised  Code,  sec- 
dn2447.  The  order  does  not  dispense  with  attestation: 
.Code,  sections  2465,  2466. 

LoCHRANE,  Chief  Justice. 

This  was  a  suit  brought  by  the  Ordinary  of  Stewart  county 

*  the  use  of  the  plaintiff  in  error  against  certain  parties  as 
ministrators  of  Samuel  Adams,  deceased,  and  their  secu- 
y  on  the  administration  bond.  The  plaintiff  offered  in 
idence  the  administrator's  bond,  which  was  objected  to  by 
3  defendant's  counsel  upon  the  ground  that  it  was  not  at- 
ited  by  the  Ordinary  of  said  county.     Thereupon  counsel 

*  the  plaintiff  submitted  to  the  Court  an  order  from  the 
nates  of  the  Court  of  Ordinary  of  said  county,  passed  at 
9  January  Term,  1865,  of  which  the  following  is  a  copy  : 
!t  appearing  to  the  Court  that  Holland  Adams  and  Charles 

Adams,  have  made  application  in  terms  of  the  law  for 

ten  of  administration  on  the  estate  of  Samuel  Adams,  late 

said  county,  deceased,  that  notice  of  said  application  has 

an  published  in  the  Columbus  Enquirer,  a  public  gazette 

ibis  State,  the  time  required  by  law,  that  no  cause  has 
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been  shown  to  the  contrary,  and  that  the  said  applicants  had 
given  bond  with  good  and  sufficient  security,  and  taken  the 
oath  required  by  the  statute  in  such  cases,  it  is  on  motioa 
therefore  ordered  that  the  application  of  said  Holland  H. 
Adams  and  Charles  B.  Adams,  be,  and  the  same  is  hereby 
granted,  and  that  letters  of  administration  be  accordingly 
granted/' 

Upon  the  hearing  the  Court  held  that  the  bond  was  in- 
valid, and  passed  the  following  order :  "  It  appearing  to  the 
Court  that  Adams'  bond,  in  said  case,  had  not  been  attested 
by  the  Ordinary,  it. is,  on  motion,  ordered  that  the  said  case 
be  dismissed,"  signed  by  the  presiding  Judge. 

This  is  the  only  question  raised  by  the  record,  and  the 
legal  question  arising  thereon  is  whether  the  judgment  of 
the  Court  in  holding  this  bond  to  be  invalid,  upon  the  ground 
that  it  was  not  attested  by  the  Ordinary,  was  or  was  not 
erroneous.      We  are  satisfied   that   the   Court    committed 
error  in  holding  this  bond  invalid,  and  in  rejecting  it  as 
evidence,  and  dismissing  the   suit.     Even   if  it   were  not 
good  as  a  statutory  bond,  it  was  clearly   valid   as  a  vol- 
untary bond,  under  the  various  rulings  of  this  Court.    Bot 
under  section  2466  of  the  Code,  prescribing  the  manner  of 
giving  bond  by  administrators,  it  is  declared  a  ^substantial 
compliance  with   these   requisitions  for  the  bond  shall  be 
deemed  sufficient,  and  no  administrator's  bond  shall  be  de- 
clared invalid  by  reason  of  any  variation  therefrom  as  to 
payee,  amount,  or  condition,  where  the  manifest  intention 
was  to  give  bond  as  administrator,  and  a  breach  of  bis  do^ 
as  such  has  been  proved."     This  bond  was  executed  on  9th 
January,  1865,  and  at  the  January  Term,  1865,  of  the  Coart 
of  Ordinary,  the  order  was  passed,  reciting  that  the  bond, 
with  good  and  sufficient  security  had  been  given,  and  order- 
ing the  letters  of  administration  to  issue.     Was  there  not^ 
by  this  order,  a  higher  dignity  of  attestation  by  the  Ordi- 
nary as  to  the  factum  of  the  bond  than  the  signing  of  his 
name  would  have  been  ?    Is  it  not  substantially  a  compli- 
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tDoe  with  the  requisitions  prescribed  in  the  Code  ?     Treating 
the  question  as  it  was  presented  to  the  Court^  without  plea 
id  non  ed  factum^  or  denial  of  its  invalidity  other  than  its 
want  of  attestation^  we  think  the  Court  erred  under  the  facts 
in  holding  it  to  be  invalid.     This  was  a  suit  brought  by  the 
Ordinary  of  the  county  of  Stewart^  and  the  bond  came  from 
his  possession  into  the  Court  as  evidence ;  and  under  the  order 
passed  by  the  Ordinary,  it  appears  such  bond  had  been  given 
bf  the  administrators,  and  iiad  been  received  and  approved 
and  recognized  by  him.     And  deciding  the  only  question 
nused  by  the  record,  we  think  the  Court  ought  to  have  per- 
mitted it  to  have  gone  in  evidence,  and  let  the  parties  de- 
ftodant  raise  such  defenses  and  issues  thereon  as  their  rights 
may  have  legally  invoked.     The  rules  for  the  construction  of 
Statutory  enactments  in  this  State  declares  a  substantial  com- 
pliance with  any  requisition  of  the  Code,  etc.,  shall  be  deemed 
aofficient,  and  no  proceeding  shall  be  declared  void  for  want 
of  such  compliance,  unless  expressly  so  provided  by  the  en- 
Ueiment.'*     And  applying  this  principle  to  section  2466  as 
Well  as  section  4th,  paragraph  7th,  we  think  the  bond  pre- 
ieoted  by  this  record  was  substantially  executed  in  compli- 
ance with  the  provisions  of  law,  and  could  not  be  declared 
invalid^  inasmuch  as  the  law  itself  did  not  declare  it  invalid 
for  want  of  such  attestation. 
Judgment  reverse<l. 


Eliza  Weaver,  plaintiff  in  error,  vs.  Brinkley  Chaun- 

CEY,  defendant  in  error. 

Where  A  had  advanced  money  to  B,  to  comply  with  B*s  bid  at  a  sheriflTs 
sale  of  a  tract  of  land,  and,  to  secure  himself,  took  the  sherifiTs  deed  to 
the  land,  agreeing  that,  in  the  payment  of  the  money,  to-wit :  $40  00, 
with  liberal  interest,  he  would  make  B  a  title,  and  shortly  afler 
B  tendered  the  money,  with  $20  00  additional,  as  interest,  and  B 
refused  to  comply,  and  on  a  bill  filed,  the  jury  decreed  that  A  should 
make  the  deed  on  B  paying  $110  00 : 
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Held,  That  the  verdict  was  illegal,  since  $40  00,  with  legal  interest,  wu 
all  that  B  was,  in  any  event,  as  shown  by  the  record,  boond  to  pay. 

Interest.  Uusury.  Specific  performance.  Before  Judge 
Harrell.     Early  Superior  Court.    October  Term,  1870. 

The  bill  of  Mrs.  Weaver  against  Chauncey,  complained 
that  he  had  loaned  her  $40  00  to  pay  for  certain  land  bid 
off  by  her  at  sheriff's  sale,  that  he  took  the  sheriff's  title  to 
himself  for  security,  and  that  though  she  had  tendered  back 
the  money,  and  "liberal  interest"  he  would  not  convey  her 
the  land.  She  prayed  for  a  specific  performance.  All  the 
evidence  on  the  trial  was  as  follows : 

One  Swaine  testified ;  he  was  agent  for  Mrs.   Weaver, 

employed  by  her  to  attend  the  sheriff  sale  in  the  county  of 

Early,  on  the  first  Tuesday  in  June,  1869,  and  instructed  to 

buy  in,  for  her,  the  lot  in  dispute.    Witness  attended  the  sale 

and  did  buy  in  the  lot  for  her,  at  forty  dollars ;  not  having 

the  money,  he  borrowed  from  Mr.  Kobinson  twenty-three 

dollars,  a  day  or  two  afler  the  sale,  and  paid  the  same  over 

to  the  sheriff ;  he  agreeing  to  wait  for  the  balance,  saying 

all  that  he  wanted  was  money  enough  to  pay  the  plaintiff  in 

fi.fa.    Several  days  after  this  the  said  Kobinson  called  upon 

witness   to  refund    the  money  borrowed ;   witness  went  to 

defendant,  a  friend  and  relative  of  complainant,  and  told 

him   he  had   bought    in   the  said   lot  of  land  for    Mrs. 

Weaver,  and  asked  if  he  would  not  loan  the  money  to  her,  to 

be  allowed  a  liberal  interest,  which  he  said  Chauncey  agreed 

to;  at  the  same  time  witness  suggested  that  he  was  willing 

for  the  sheriff  to  make  to  the  said  Chauncey  a  deed  to  the 

said  land,  as  a  security  for  the  money  loaned,  and  at  the 

same  time  said  to  Chauncey,  that  if  Mrs.  Weaver  was  willing 

for  Chauncey  to  keep  the  land,  he  was  perfectly  willing  to  it, 

and  that  having  the  deed  already  in  him,  there  would  be  no 

necessity  for  any  further  conveyance ;  but  if  Mrs,  Weaver 

wanted  the  land,  Chauncey  was  to  make  a  deed  to  her  upon 

her  paying  the  forty  dollars  advanced  with  a  liberal  interest 

upon  the  same. 
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Udder  this  agreement,  Chauncey  paid  back  the  money 
arrowed  from  Robinson,  and  paid  the  sheriiT  costs,  making 
n  all  the  sum  of  $iO  00.  Whereupon,  the  sheriff  made  a 
leed  of  the  lot  of  land  to  Cbauncey,  and  witness  notified 
Irs,  Weaver  of  the  arrangement  he  had  made  for  her. 

Complainant  testified  that  in  three  or  four  weeks  after  the 
rnmgements  were  made  with  said  Chauncey  under  which 
B  advanced  $40  00  to  her  agent,  Swaine,  she  went  to  pay 
haancey  the  money,  with  interest,  but  Chauncey  had  gone 
ito  the  country.  She  found  Chauncey  in  the  country,  and 
Fared  to  pay  him  the  money,  with  iiiterest,  and  asked 
tat  he  would  make  titles  to  the  said  lot  of  land,  as  he 
id  proraiaed.  Whereupon,  Chauncey  replied,  that  he  could 
>t  make  titles  until  he  saw  Mr.  Swaine,  and  promised  to 
eet  witness  in  Blakely,  on  a  certain  day,  at  which  time  the 
id  witness  went  to  Blakely,  but  the  said  Chauncey  had 
>ne  off. 

Sheffield  testified,  that  at  the  October  Term  of  Early  Su- 
jrior  Court,  1869,  as  the  agent  for  complainant,  and  by  her 
irectioD,  he  tendered  to  the  said  Chauncey  the  $40  00,  and 
80f  $20  00  as  interest  on  it,  on  the  condition  that  Chauncey 
oald  make  title  to  the  said  lot  of  land  to  Mrs.  Weaver, 
hauocey  refused  to  accept  the  money. 
Defendant  testified,  that  some  time  after  said  sale,  Swaine 
Id  him  that  he  had  bid  off  said  lot  of  land  for  Mrs.  Weaver, 
r  $40  00,  and  that  Mrs.  Weaver  had  failed  to  pay  the 
ODeyyand  that  the  sheriff  was  pressing  him,  Swaine,  for  the 
ime,  and  that  if  witness  would  pay  the  sum  of  $40  00,  he 
oold  instruct  the  sheriff  to  make  him  titles  to  the  said  lot 
r  land ;  be  paid  the  money  to  the  sheriff,  and  the  sheriff 
cecuted  to  him  titles  to  the  lot,  nothing  was  ever  said 
xmt  paying  money  for  Mrs.  Eliza  Weaver. 
The  jury  decreed  that  Chauncey  make  Mrs.  Weaver  a 
tie  to  the  land  upon  her  paying  him  $110  00.  She  moved 
r  a  new  trial,  upon  the  grounds  that  the  verdict  was  con- 

Vol.  zun— 22. 
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trary  to  law  and  the  evidence.     The  new  trial  was  refnscdi 
and  that  is  assigned  as  error. 

Flemminq  &  Rutherford,  by  J.  T.  Glenn,  for  plain- 
tiff in  error. 

H.  Fielder  ;  Hood  &  Kiddoo,  for  defendant. 

McCay,  Judge. 

Either  this  verdict  ought  to  have  been  for  the  defeDdant 
in  the  bill,  or  the  jury  have  required  the  complainant  to  paj 
more  than  she  was  bound  to  pay.  The  amount  advanced,  with 
legal  interest,  is  the  true  measure  of  her  obligation  to  him,  if 
the  testimony  for  the  complainant  is  to  be  credited.  The 
promise  of  a  liberal  interest  can  avail  nothing.  The  law 
fixes  the  interest,  and  it  is  not  for  a  Court  of  equity  to  set  op 
a  new  rate  of  interest  not  provided,  but  prohibited  by  law. 

Judgment  reversed. 


Charles  L.  Matthews  et  al,j  plaintifis  in  error,  t?«.  Cath- 
arine Castleberry,  administratrix,  defendant  in  error. 

Ejectment.      Evidence.      Presumptions.      Before  Judge 
Harrell.     Clay  Superior  Court.     March  Term,  1871. 

This  was  ejectmeut  upon  the  demises  of  Stephen  Dozier 
and  Charles  L.  Matthews,  against  William  Castleberry,  ten* 
ant  in  possession,  represented  by  his  administrator,  filed  on 
the  22d  of  March,  1858.  The  pleas  were  the  general  issae 
and  possession  under  color  of  title  for  seven  years.  The  plain- 
tiff claimed  by  a  grant  from  the  State  to  Thomas  Gill,  and 
deeds  from  Gill  to  said  Dozier,  and  from  Dozier  to  said  Mat- 
thews. The  deeds  were  duly  recorded,  and  the  last  moi- 
tioned  was  made  in  1857.  Introducing  these  deeds,  plaintiff 
closed. 

Defendant  relied  upon  a  deed  from  Gill  to  Starkey  Col- 
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made  after  the  grant  to  Gill,  to-wit:  on  the  15th  of 
rj,  1840,  witnessed  by  P.  H.  Edwards  and  John  Col- 
probated  in  usual  form  by  Edwards,  before  one  Martin, 
tice  of  the  Peace,  and  duly  recorded  on  the  2l8t  of 
nber,  1840;  and  on  a  deed  from  Eli.  H.  Baxter  to  said 
iberry,  in  fee,  made  the  2d  of  December,  1850,  and  re- 
1  in  1857. 

tthews  made  affidavit  that  said  deed  from  Gill  to  Col- 
zas a  forgery,  and  the  Court  ordered  an  issue,  as  to  its 
ueness,  to  be  tried  by  the  jury  under  section  2670,  of 
evised  Code  of  this  State.  On  this  trial,  two  witnesses 
gd  that  they  knew  Martin,  the  Justice,  and  P.  H.  Ed- 
;,  and  ''did  not  believe  that  either  of  them  now  reside 
orgia,  but  believed  they  were  dead."  One  said  he  had 
^fartin  write  and  thought  his  signature  to  said  probate 
;enuine.  The  other  said,  from  having  frequently  seen 
n  and  Edwards  write,  he  was  inclined  to  think  their 
ignatures  were  genuine,  but  he  could  not  state  positively, 
also  testified  that  Edwards  moved  to  Alabama  in  1841 
i2 ;  that  when  last  they  heard  of  Pollock  he  moved  in 
or  1843,  as  they  understood,  to  Lowndes  county,  Geor- 
Lhey  never  knew  the  maker  of  the  deed ;  knew  that 
n  had  moved,  but  did  not  know  whether  any  of  said 
s  now  reside  in  Georgia. 

e  plaintiff  objected  to  the  witnesses'  opinion,  that  the  sub- 
ng  witnesses  were  dead,  and  to  the  admission  of  the  deed 
proof  of  the  hand-writing  of  Edwards,  it  not  being  af- 
tively  shown  that  the  other  witness  to  said  attacked  deed 
ot  in  this  State.  These  objections  were  overruled.  The 
;  was  requested  to  charge  that  proof  of  the  hand- writing 
nbscribing  witness  is  not  sufficient  proof  of  the  genuine- 
tf  the  deed  in  this  issue;  it  is  not  sufficient,  in  this  is- 
0  show  the  hand-writing  of  the  witnesses,  but  there 
be  proof  of  the  identity  of  the  maker  of  the  deed.  The 
;  refused  so  to  charge.  He  did  charge,  that  if  the  sub- 
Bg  witnesses  are  dead  or  out  of  the  jurisdiction,  it  is  not 
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proper  to  prove  the  signature  of  the  maker,  those  of  the 
witnesses  must  be  proved,  and  if  these  witnesses  be  dead  or 
out  of  the  jurisdiction,  and  their  hand-writing  be  proved, 
the  identity  of  the  maker  has  nothing  to  do  with  the  genu- 
ineness of  the  deed.  He  further  charged,  that  the  opinion 
of  witnesses  that  the  subscribing  witnesses  are  dead,  is  good 
evidence,  when  taken  with  the  reasons  for  their  opinions. 
And  further,  that  unless  the  proof  shows  that  both  of  the 
subscribing  witnesses  are  dead  or  out  of  the  State,  the  opin- 
ion of  a  witness  as  to  the  hand-writing  of  one  of  them,  is  in- 
sufficient to  show  the  genuineness  of  the  deed;  and  if  Pollock 
is  proven  to  have  moved  to  Lowndes  county,  Georgia,  and 
there  is  no  information  of  him  since,  the  presumption  of  lav 
is  that  he  still  lives  in  that  county.  The  jury  found  the 
deed  genuine. 

Defendant  put  the  deed  in  evidence,  proved  possession  from 
the  winter  of  1850,  by  cutting  timber,  cultivating  fields,  eta, 
till  1856,  then  putting  say,  $60D0,00  worth  of  improvementB 
on  it,  and  thence  till  his  death  in  1863,  living  on  it  with  his 
family.     There  was  other  evidence  to  break  the  force  of  de- 
fendant's evhience,  but  the  jury  found  for   the   defendant 
Plaintiff's  counsel  moved  for  a  new  trial  upou  the  grounds 
that  the  Court  erred  in  overruling  said  objections  to  the  evi- 
dence; in  refusing  to  charge  as  requested;  in  charging  as  he 
did,  except  as  to  the  last  sentence  of  the  charge,  and  because 
the  verdict  of  genuineness  was  contrary  to  the  evidence  and 
to   the   last  sentence  of  the  charge  of  the  Court,  and  the 
verdict  was  contrary  to  law  and  the  evidence.     The  Court 
refused  a  new  trial,  and  error  is  assigned  on  each  of  said 
grounds. 

A.  Hood;  John  T.  Ciark,  for  plaintiff  in  error,  unsup- 
ported opinions  not  admissible:  1  Gr.  £v.,  sec.  440,  note  1; 
Starkie  on  Ev.,  150,  151.  All  witnesses  must  be  dead  or 
out  of  jurisdiction  before  proof  of  signature  of  one  estab- 
lishes deed :  1  Gr.  Ev.,  sec.  574 ;  Starkie  on  Ev.,  472,  and 
note  1.     Ou  this  issue  there  should  be  evidence  of  identity 
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aker:  1  Gr.  Ev.,  sec.  575;  2  Starkie  R,  240;  2  Eng, 
.,  393.  One  witness  was  presumptively  in  Georgia:  2 
2v.,  sees.  277,  278,  18;  John,  141.  Mere  age  of  deed 
)ut  proof  of  possession  under  it  does  not  dispense  with 
*  of  execution :  Revised  Code,  sec.  2658;  9  John  170; 
97;  4Denio,  212,  115. 

L.  Douglass,  H.  Fielder,  for  defendant. 

•CHRANE,  Chief  Justice. 

• 

18  was  an  action  of  ejectment  for  a  lot  of  land,  number 
hundred  and  fifty-eight,  in  the  7th  district  of  Clay 
y.  At  the  trial  the  plaintiff  filed  an  issue  of  forgery, 
r  section  2670  of  the  Code  of  this  State,  which  issue,  as 
red  by  law,  was  made  up  and  tried  as  to  the  genuine- 
jf  the  alleged  deed.  The  conveyance,  whose  genuine- 
Noa  assailed  by  the  affidavit  of  defendant,  was  executed 
iry  15th,  1840,  and  recorded  September  21st  of  the 
year,  and  was  therefore  over  thirty  years  of  age  at  the 
of  the  trial. 

the  view  which  we  take  of  this  case  it  will  be  unneces- 
bo  discuss  the  various  questions  arising  upon  the  excep- 
and  errors  assigned  to  the  ruling  of  the  Court  below 
the  trial  of  this  issue,  differing  as  we  do  with  the  view 
I  by  the  Court  in  relation  to  the  construction  of  the 
upon  which  the  law  relative  to  the  ancient  documents 
held  by  him  to  change  the  onus  of  proof  upon  the  filing 
ch  affidavit  In  our  opinion,  taking  the  sections  of  the 
together,  an  instrument  of  conveyance  over  thirty  years 
annot  be  brought  in  question,  as  to  its  execution,  if 
wise  the  provision  of  section  2658  are  complied  with, 
ling  an  affidavit  under  section  2670  so  as  to  change 
mu8  of  proof.  Section  2658  is  in  these  words:  "A 
more  than  thirty  years  old,  having  the  appearance  of 
ineness  on  inspection,  and  coming  from  the  proper  cus- 
if  possession  has  been  consistent  therewith,  is  admissible 
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in  evidence  without  proof  of  execution/'    And  section  3784 
says:     ''The  subscribing  witness  must  be  produced  in  all 
cases  except  the  following:  Id.  AivAent  wriUrtga  which  j/rm 
tJiemsdvea.^'     It  is  not  pretended  in  this  case  that  there  is 
anything  suspicious  arising  from  the  inspection  of  the  instni- 
menty  and  it  is  equally  true  that  it  comes  from  the  proper 
custody,  and  that  the  party  claiming  under  it  has  been  in 
possession  of  the  premises  since  his  purchase.     And  the  qoes- 
tion  therefore  arises,  whether  it  was  such  an  instrument  ac- 
companied with  such  presumptive  evidence  as  proved  itself, 
or  permitted  it  to  go  in  evidence  without  proof  of  its  execu- 
tion.    In   Arch.    Pleadings   and  Evidence,  420,  it  is  de- 
clared, a  deed  thirty  years  old  proved  itself.     In  Greenleaf 
on  Evidence,  1st  volume,  section  21,  it  is  laid  down,  ''the 
same  principle  applies  to  the  proof  of  the  execution  of  an- 
cient deeds  and  wills,  where  these  instruments  are  more  than 
thirty  years  old,  and  are  unblemished  by  any  alterations, 
they  are  said  to  prove  themselves;  the  bare  production  there- 
of is  sufficient,  the  subscribing  witnesses  being  presumed  to 
be  dead.     This  presumption,  so  far  as  this  rule  of  evidence 
is  concerned,  is  not  aflecte<l  by  proof  that  the  witnesses  are 
living,'^  quoting  a  host  of  authorities  to  sustain  the  propo- 
sition.    And  the  same  principle  is  stated  in  section  570,  same 
author,  and    is  stated   as  one  of  the  exceptions  in  which 
the  subscribing  witnesses  are  not  required  to  be  produced. 
The  same  doctrine  is  annouuceil  in  several  cases  taken  from 
the  English  Common  Law  Reports,  the  principle  being  that, 
"documents  more  than  thirty  years  old,  brought  from  the 
proper  ouatodyy  are  receivable  in  evidence  without  proofi** 
The  doctrine  of  possession  being  consistent  therewith,  was 
iucoporated  in  our  Code  upon  the  authority  of  cases  which 
may  be  found  scattered  through  the  books,  and  in  relation  to 
which  there  are  differing  opinions.     In  Roe  vs.  NecU,  Dud- 
ley's Georgia  Reports,  168,  the  general  principle  was  held, 
with  the  addition  where  possession  accompanies  them  fnm 
their  execution.  This  length  of  possession  is  not  in  accordance 
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he  general  decisions  upon  this  subject;  but  if  the  pos- 
I  be  consistent  with  the  deed,  it  is  not  such  possession 
n  lapse  of  time  would  authorize  the  presumption  of  a 
^ance  that  applies,  but  accompanying  a  conveyance. 
rter  vs.  Chavdrarif  21st  Alabama,  72,  the  language  in 
n  to  an  ancient  deed  is :  ''A  deed  more  than  thirty 
)ld,  having  nothing  suspicious  about  it,  is  presumed  to 
tuine,  without  express  proof,  the  witnesses  being  pre- 
dead ;  and  when  it  is  found  in  the  proper  custody,  and 
oborated  by  enjoyment  under  it  or  by  other  equivalent 
ciory  jn^oof,  it  proves  itself." 

ier  the  construction  of  our  Code,  we  are  of  opinion  that 
ot  necessary  for  the  possession  to  have  been  continuous 
he  deed.  If  it  be  au  ancient  document  and  falls  within 
ception  of  section  3784,  we  do  not  think  that  the  issue 
led  for  upon  the  affidavit  of  parties,  that  it  is  a  forgery 
best  of  their  knowledge  and  belief,  was  intended  to 
to  it;  for  this  would  be  inconsistent  with  the  pre- 
ions  raised  by  the  statute  in  favor  of  its  age,  that  the 
ibing  witnesses  were  dead.  But,  if  we  were  of  opinion 
ich  affidavit  might,  in  contemplation  of  law,  properly 
)  the  trial  of  such  an  issue,  we  are  satisfied  that  the 
r  evidence  applicable  to  such  case,  would  vary  in  its 
ements  from  that  of  cases  where  the  instrument  was 
er  thirty  years'  old,  and  not  within  the  principle  de- 
ng  such  strictures  of  proof.  And  this  proposition  is 
led  by  several  authorities  found  in  the  books.  *  In  such 
,  secondary  evidence  of  hand-writing,  in  case  of  inac- 
lity  in  the  discretiou  of  the  Court,  would  be  reasona- 
ifficient.  But  in  Winn  t?«.  Paterson,  where  this  ques- 
iems  to  have  been  discussed,  the  principle  is  recognized 
dge  Story,  and  we  think  our  Code  is  express  in  its 
and  unambiguous  in  its  meaning;  and  the  accompa- 
possession,  which  gives  presumption  to  the  execution, 
I  as  the  proper  custody  from  which  the  instrument  was 
ted^  dispenses  with  the  necessity  of  such  proof.    As  to 
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the  character  of  the  possession,  we  cite  as  applicable  to  this 
case,  Robinson  va.  Craig,  1st  Hill,  South  Carolina,  389,  wliere 
it  is  held,  "  Where  there  was  continued  possession  for  six 
years,  under  a  deed  tliirty  years  old,  which  was  recorded 
about  the  time  it  was  executed,  there  having  been  no  pos- 
session inconsistent  with  the  deed,  it  was  held,  the  deed 
should  be  received  as  an  ancient  deed/*  And  we,  therefore, 
hold,  that  the  jury  found  in  accordance  with  law  in  sustain- 
ing the  deed. 

After  this  issue  was  found  in  favor  of  tlie  defendant,  the 
case  went  to  the  jury  upon  its  merits,  and  upon  the  trial,  it 
api>eared  that  Castleberry,  the  defendant,  purchased  the  land 
from  Eli  H.  Baxter,  in  the  year  1850,  and  went  into  the 
possession  of  it  in  the  fall  of  that  year,  cultivating  a  field  of 
about  twenty  acres,  and  continued  in  the  possession  of  it  an- 
til  his  death  in  the  fall  of  1863.     In  1856,  Mr.  Castlebmy 
improved  it,  and  lived  upon  it  subsequent  to  such  improve- 
ment.    The  evidence  shows  that  from  the  time  Castleberry 
took  possession  in  1851,  until  his  death,  he  exercised  such 
acts  of  ownership  and  dominion  as  is  usual  over  such  prop- 
erty, cultivating  it  and  cutting  timber  on  it,  then  improvbg 
and  living  upon  it;  and  the  only  question  in  the  case  arising 
upon  the  evidence,  and  out  of  which  any  doubt  grows  is  that, 
during  the  years  preceding  the  improvement  in  1854,  and 
subsequent  to  his  taking  possession  in  1851,  there  was  an 
abandonment  of  the  possession ;  it  being  argued  that  the  evi- 
dence during  this  interval  does  not  show  such  continuous 
adverse  possession  as  raises  a  statutory  title  under  claim  of 
right  within  provisions  of  the  law.     We  have  examined  this 
record  carefully,  and  feel  satisfied  that  the  verdict  of  the  jury 
in  favor  of  such  possession  is  sustained  by  the  proof.    While 
it  does  not  show  the  poasesio  pedis  to  every  part  of  this  land, 
during  every  day  or  month  of  the  term,  it  does  show  actual 
possession,  adverse,  exclusive,  continuous  and  peaceful,  with 
acts  of  dominion  consistent  with  a  claim  of  ownership,  su£S« 
cient  by  this  proof  to  have  authorized  the  verdict  of  the 
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jury,  and  we  therefore  affirm  the  judgment  of  the  Court 
below. 


J.  A.  Demington,  survivor  for  use,  etc.,  plaintiff  in  error, 
V8.  E.  L.  Douglass,  survivor,  defendant  in  error. 

1.  Where  a  suit  was  pending  on  a  promissory  note,  payable  to  A,  onlyi 
and  the  suit  was  in  the  name  of  A  for  the  use  of  B  : 

Hddf  That  C,  who  was  the  true  owner  of  the  note,  and  who  controlled 
the  case,  might  make  the  affidavit,  that  all  legal  taxes  due  on  the  note 
had  been  paid,  as  required  by  the  Act  of  October  13th,  1870. 

2.  It  was  proper,  in  G*s  application,  to  permit  the  declaration  to  be 
amended  by  striking  out  B*s  name  as  usee  and  inserting  the  name  of  G. 

Belief  Act  of  1870.    Amendment.    Before  Judge  Har- 
well.   Randolph  Superior  Court.     May  Term,  1871. 

Demington,  survivor  for  the  use  of  Currier,  sued  Douglass 
00  a  promissory  note,  made  in  1861,  payable  to  Demington 
A  Cole.  No  affidavit  of  payment  of  taxes  on  said  note  was 
filed,  as  required  by  the  Relief  Act  of  1870,  by  Demington 
w Currier;  but  John  K.  Gunn  had  made  and  filed  the  affi- 
^vit,  with  an  affidavit  that  said  note  was  his,  and  that  said 
Wit  was  proceeding  for  his  benefit.  Gunu's  counsel  stated 
JD  his  place,  that  he  received  the  note  from  Gunn,  sued  on  it 
w  him,  and  he  was  his  sole  client,  and  that  the  suit  was 
hroaght  in  its  present  shape  by  Gunn's  order,  "from  consid- 
wations  of  personal  feelings  alone,"  and  moved  to  amend  the 
petition  by  striking  out  Currier's  name  and  inserting  Gunn*s 
'Qstead.  The  Court  refused  to  allow  the  amendment,  and 
"ismissed  the  cause,  because  there  was  no  affidavit  of  taxes 
«aving  been  paid,  except  as  aforesaid.  This  is  assigned  as 
error. 

John  T.  Clark,  for  plaintiff  in  error. 

E.  L.  Douglass  ;''H.  Fielder,  for  defendant. 
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McCay,  Judge. 

By  our  Code,  the  right  of  amendment  is  given  in  very 
broad  terms:  ''The  pleadings  may  be  amended  in  all  ret- 
pedSf  whether  in  form  or  substance:^'  Code,  3429.  Again, 
by  section  3436,  "  When  it  becomes  necessary  for  the  pw- 
pose  of  enforcing  the  rights  of  such  plaintiff,  he  may  amend 
by  substituting  the  name  of  another  person  suing  for  his 
use.''  In  this  case  the  legal,  formal  plaintiff,  is  not  purposed 
to  be  changed.  The  note  is  payable  to  Demington.  The  le- 
gal title  is  in  him,  and  there  is,  in  fact,  nothing  proposed 
here  that  changes  the  legal  parties  to  the  suit.  The  usee's 
name  is  put  in  at  the  start,  at  the  option  of  the  legal  plain- 
tiff. It  is  his  business  and  not  the  business  of  the  defendant 
He  is  not  bound  to  put  his  name  in  the  declaration  at  all 
Iftheplaintiffdoes  so,  the  Court  will  recognize  it.  Weseeno 
reason  why  he  may  not  change  it  at  his  pleasure,  only  so^ 
that  thereby  he  does  not  injure  the  defendant.  The  patting 
in  of  the  name  of  a  usee  at  law,  is  not  necessary  in  any  cas^ 
except  for  his  (the  usee's)  protection,  and  is,  in  fact,  nothing 
but  a  declaration  by  the  plaintiff  that  he  is  not,  himself,  the 
true  equitable  owner  of  the  debt.  We  think  the  amendment 
ought  to  have  been  allowed,  and  that  the  affidavit  of  Mr. 
Gunn,  who  knew  the  facts  and  was  interested  in  the  suit, 
ought  to  have  been  permitted.  If  this  made  such  a  change 
in  the  legal  rights  of  the  defendant  as  would  deprive  him  of 
any  just  defense,  he  might  then  complain ;  but  there  is  noth- 
ing to  show  that  such  is  the  case  here. 

Judgment  reversed. 
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Iayward,  plaintiff  in  error,  vs.  Easley  &  RiC£,  de- 
fendants in  error. 

plaintiff  is  a  non-resident  of  the  State,  there  is  no  tax  due  by 
I  the  debt,  which  he  is  required  to  pay  under  the  provisions  of 
t  of  1870. 

under  Relief  Act  of  1870.  Before  Judge  Harbell. 
ph  Superior  Court.     May  Term,  1871. 

was  complaint  on  notes  made  in  1860.  The  plain- 
not  file  an  affidavit  that  all  legal  taxes  had  been  paid, 
quired  by  the  Relief  Act  of  13th  October,  1870,  and 
I  defendants'  counsel  moved  to  dismiss  the  cause. 
Ts  counsel  objected,  because  said  Act  was  unconsti- 
I,  and  proposed  to  show  that  the  plaintiff  and  the 
f  the  notes  never  were  citizens  of  Georgia,  and  there- 
rer  owed  any  taxes  here  on  said  notes.  The  Court 
to  hear  this  evidence,  overruled  the  objection  and 
3d  the  cause.  This  is  assigned  as  error  on  said 
). 

r  T.  Clark,  for  plaintiff  in  error. 

r  Harris  ;  H.  Fielder,  for  defendants. 

iNER,  Judge. 

was  an  action  brought  by  the  plaintiff  against  the 
nts,  on  a  promissory  note.  The  defendants  moved 
iss  tl^e  plaintiff's  suit,  on  the  ground  that  he  had  not 

affidavit  that  the  taxes  had  been  paid  on  the  debt, 
red  by  the  Act  of  1870,  the  plaintiff  being  a  non- 
;  of  the  State.  The  Court  dismissed  the  action,  and 
indant  excepted.  As  the  plaintiff  was  a  non-resident 
•tate,  there  was  no  tax  due  by  him  on  the  debt,  which 
bound  to  pay. 
ment  reversed. 
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Edward  McDonald,  plaintiff  in  error,  vs.  Jacx)b  DAYifl, 

defendant  in  error. 

1.  When  suit  was  brought  upon  account,  and  set-off  was  pleaded  in?olr* 
ing  a  multiplicity  of  items,  originating  in  three  years'  dealing  betwen 
the  parties  and  the  defendant  upon  such  complaint  upon  account,  filed 
his  bill  in  equity  to  enforce  specific  performance  of  the  purchase  of  i 
house  and  lot  growing  out  of  the  transaction,  and  upon  the  hearing 
the  Court  granted  the  injunction : 

Held,  That,  while  a  Court  of  law  has  concurrent  jurisdiction  with  eqaitj 
in  matters  of  account,  and  when  first  exercised,  will  not  be  interfered 
with  unless  for  good  reason.  We  think  the  reason  presented  by  the 
facts  in  this  case  were  sufficient  to  sustain  the  judgment  of  the  Court 
below. 

2.  When  equity  obtains  jurisdiction,  as  in  this  case,  for  specific  perform* 
ance,  it  will  take  jurisdiction  over  all  the  matters  correlative  to  it,  and 
retain  the  jurisdiction  untill  full  and  satisfactory  justice  is  accompliihed 
between  the  parties  ;  and  under  section  8075  of  the  Code  compUeaUi 
and  intricate  amounts  are  proper  matters  of  equity  jurisdiction,  wheif 
by  the  aid  of  a  Master  or  Auditor,  the  hearing  may  be  facilitated. 

8.  And,  again,  this  Court  will  not  reverse  the  judgment  of  the  Cooithe* 
low  granting  or  refusing  injunction,  except  in  cases  of  the  abuse  of  the 
power  vested  by  law  in  the  Chancellor. 

Equity.  Jurisdiction.  Injunction.  Before  Judge Hab- 
BELL.     Eandolph  Superior  Court.     April  Term,  1871. 

This  case  is  reported  in  the  opinion. 

E.  L.  Douglass,  W.  D.  Kiddoo,  for  plaintiff  in  error, 
as  to  jurisdiction :  Revised  Code,  sections  3041,  3152,  3076, 
7  Georgia  Reports,  206;  12th,  9;  17th,  558. 

John  T.  Clark,  for  defendant,  cited  Revised  Code,  sec- 
tion 3119;  2  Story's  Equity,  sections  759,  457,  459,  456, 
442,  450,  451 ;  36th  Georgia  Reports,  345. 

LocHRANE,  Chief  Justice. 

1.  It  appears  from  the  record  in  this  case  that  the  parties 
thereto  had  mutual  dealings  with  each  other,  involving  a 
multiplicity  of  matters  and  continuing  unsettled  for  some 
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three  years,  and  each  claiming  large  amounts  to  be  due  to 
theother^  originating  in  these  transactions  covering  dealings 
involving  over  forty  thousand  dollars.     It  appears  that  Mc- 
Donald brought  his  action  upon  complaint  against  Davis, 
lefcumable  to  the  May  Term,  1868,  of  Randolph  Superior 
Court  for  some  $23,000  00,  and  Davis  had  filed  a  set-off 
Igainst  such  complaint  of  McDonald  the  amount  of  some 
|40,000  00.     It  also  appears  by  the  bill  of  complainant  that  a 
nit  was  instituted  by  McDonald  in  ejectment  for  the  recov- 
ery of  a  certain  house  and  lot  used  for  office  purposes  which 
Davis  alleges  was  purchased  for  $500  00  in  gold,  and  which 
he  had  paid,  asking  specific  performance  to  perfect  his  equi- 
table title  thereto,  and  enjoin  the  action  of  ejectment  and  to 
bring  the  whole  matters  of  account  between  them  into  a  Court 
tf  equity,  that  all  >  their  various  transactions  might  be  set- 
tled and  litigated  between  them  u|)on  such  bill  in  equity 
filed  by  Davis  in  the  premises.     Upon  the  hearing  of  this 
bill  the  Judge  granted  the  injunction  prayed  for,  which  judg- 
tnent  is  excepted  to  and  forms  the  error  complained  of.     It 
is  contended  in  this  case,  under  section  3041  of  the  Code, 
that  inasmuch  as  this  account  has  been  sued  at  law,  equity 
ivill  not  interfere,  but  the  Court  of  law  will  proceed  to  a 
inal  dis|>osition  of  the  case. 

We  recognize  this  general  principle  with  the  proviso  ex- 
>re8Bed  in  the  Code,  ''  unless  a  good  reason  can  be  given  for 
he  interference  of  equity."  The  question  in  this  case  is 
vbether  the  bill  makes  out  such  a  reason  as  may  properly 
nvoke  the  interposition  of  a  Court  of  Equity.  It  is  true, 
IS  appears  from  the  record,  that  the  action  of  ejectment  was 
lismissed,  before  the  hearing;  from  which  it  was  argued 
hat  the  case  stands  upon  the  naked  question,  over  which  a 
liourt  of  law  has  concurrent  jurisdiction  with  equity,  and 
ihat  there  is  nothing  peculiar  in  the  accounts,  except  their 
nagnitade,  to  make  it  necessary  for  equity  to  interfere. 

2.  It  is  a  well  settled  principle  that  where  a  Court  of 
Equity  obtains  jurisdiction  for  one  purpose  it  will  retain  it  un- 
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til  full  and  satisfactory  justice  is  rendered  to  all  parties  oon- 
cerned.  And  although  the  action  of  ejectment  was  dismissed, 
we  are,  nevertheless,  satisfied  tiiat  a  jurj  at  common  law  ooold  ' 
not  decree  a  specific  performance  under  the  pleadings  in  ad- 
judicating the  mere  matters  of  account.  Therefore  this 
ground  of  equity  may  properly  be  regarded  a  good  reason 
for  the  interference  provided  for  under  section  3041  of  the 
Code.  Having  taken  jurisdiction  to  enforce  specific  pe^ 
formance  incidental  to  that  jurisdiction  the  whole  litigatitm 
originating  in  the  Court  of  law  may  be  covered. 

Again,  by  the  pleadings  it  appears  that  the  accounts  be- 
tween the  parties,  over  which  the  law  has  taken  jurisdiction, 
is  only  a  part  of  the  litigation,  and  from  the  allegations  in 
this  bill  become  mixed  with  a  subject  matter  over  wbioh 
equity  has  a  peculiar  jurisdiction,  and  may  therefore  consti- 
tute a  substantial  reason  for  a  transfer  of  the  whole  matter 
into  a  Court  of  Equity. 

Again,  under  section  3075  of  the  Code, "  equity  jurisdiction 
over  matters  of  account  is  defined  to  extend  to  mutual  ac- 
counts growing  out  of  privity  of  contract,  or  where  oooowdM 
are  complicated  and  intricate.'^  By  examination  of  this  rec- 
ord, containing  the  exhibits  to  the  bill,  and  the  mass  of  items 
covering  some  sixty  pages,  we  are  satisfied  the  machinery  of 
a  Court  of  equity,  through  an  auditor  or  master,  can  more 
readily  and  with  greater  certainty  of  justice,  analyze  the  mu- 
tual accounts  between  these  parties;  and  this  is  better  than  to 
encumber  a  Court  of  law  by  unnecessary  delay,  before  a  jury, 
in  endeavroing  to  do  justice  between  them. 

3.  Again,  we  aflSrra  the  judgment  upon  the  ground  that 
the  granting  or  refusing  injunctions,  is  a  matter  vested  by 
law  in  the  discretion  of  the  Chancellor,  and  his  decision  will 
only  be  disturbed  in  cases  where  that  discretion  is  abused. 

Judgment  affirmed. 
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AM  A.  Rawson,  plaintiff  in  error,  vs.  Charles  R. 
Burke,  defendant  in  error. 

ETit  by  the  plaintiff  ia  a  pending  suit  on  a  debt  contracted  before 
1865,  which  affidavit  states  that  all  legal  taxes  chargeable  by 
the  debt  have  been  paid  for  each  year  since  the  making  of  the 
18  a  substantial  compliance  with  the  Act  of  October  18th,  1870, 
b  the  word  "  duly  **  is  omitted. 

ef  Act  of  1870.     Construction  of  Statutes.    Before 
Harrell.    Stewart  Superior  Court.     April  Term, 


I  case  and  that  of  Rawson  vs,  H.  M.  Jenkins,  were 
n  notes  made  prior  to  June,  1865.  The  plaintiff  had 
QSdavits  that  all  legal  taxes  ''  have  been  paid  for  each 
nee  the  making  of  same."  The  Court  dismissed  each, 
e  the  affidavits  did  not  state  that  all  legal  taxes  ''have 
lUy  paid  for  each  year  since  the  making  of  the  same.'' 
3  assigned  as  error. 

T.  Watts;  John  T.  Clark,  for  plaintiff  in  error. 

XL  &  Tucker  ;  Ingram  &  Crawford,  for  defendant 

IIay,  Judge. 

are  clear  that  this  affidavit  is  a  substantial  compliance 
he  Act  of  October  13th,  1870.  To  construe  the  Act 
Hiring  the  plaintiff  to  swear  that  he  had  punctt^y,  at 
eral  times  the  tax  was  due,  paid  the  same,  would  be  to 
it  put  a  penalty  upon  him  for  the  non-performance  of 
which  was  subject  to  no  such  penalty  at  the  time  it 
nitted  to  be  done.  If  the  tax  is  paid  at  any  time  be- 
le  affidavit  is  made,  it  is  duly  paid,  since  it  is  paid  ac- 
g  to  law,  and  to  the  proper  officer,  and  is  fully  paid 
5h  year,  etc. 
Igment  reversed. 
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E.  M.  McDonald  &  Company,  plaintiff  in  error,  vs.  BL6. 
F£A6iN,  siieriff,  defendant  in  error. 

1.  Under  the  Constitation  of  1868,  the  Superior  Court  has  concumd 
jurisdiction  with  the  Justices'  Courts  iu  all  civil  cases  when  tin 
amount  of  the  debt  is  less  than  $100  00. 

2.  By  the  provisions  of  the  Act  of  1870,  when  an  execution  has  been 
issued  by  a  Justice  of  the  Peace  to  enforce  a  factor's  lien  for  a  mm 
less  than  $100  00,  the  same  may  be  levied  by  any  sheriff  of  this  State, 
or  bailiff,  on  the  property  of  the  defendant  subject  to  such  lieni  uA 
when  placed  in  the  hands  of  a  sheriff  he  may  be  ruled  in  the  Saperior 
Court  for  his  neglect  of  duty  in  failing  to  execute  the  same. 

Jurisdiction  of  Superior  Court  Factors'  Lien.  Before 
Judge  Harrell.  Stewart  Superior  Court.  April  Term, 
1871. 

Upon  affidavit  made  by  McDonald  &  Company,  facton 
and  commission  merchants,  under  section  1977,  of  theBe- 
vised  Code,  that  one  Harris  owed  them  $90  00,  for  which  they 
had  a  lien  on  his  crop  of  1870,  the  Justice  of  the  Peace 
issued  a  "  lien  fi.fa.^'  for  said  sum,  against  said  crop,  direct- 
ed to  "all  singular,  the  sheriffs  of  said  State.^'  This  jJ./a. 
was  handed  to  the  sheriff,  he  failed  to  make  the  money  and 
was  ruled.  Hemoved  to  dismiss  the  rule,  because  theamonnt 
being  less  than  $100  00,  the  Justice  had  no  right  to  direct 
the  fi.fa.  as  aforesaid,  no  sheriff  had  a  right  to  levy  it,  and 
the  Superior  Court  had  no  jurisdiction  in  the  premises.  The 
Court  dismissed  the  rule  on  said  grounds,  and  that  is  assign- 
ed as  error. 

James  Kiddoo,  for  plaintiff  in  error. 

Beall  &  Tucker,  for  defendant. 

Warner,  Judge. 

1.  This  was  a  rule  against  the  sheriff,  calling  on  him  ta 
show  cause  why  he  had  not  made  the  money  on  certain  die* 
tress- warrants  placed  in  his  hands^  issued  by  a  Justice  of  IIm 
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?€aoe,  to  enforce  a  factor's  lien  under  the  1977th  section  of 
he  Code,  the  amount  of  each  being  less  than  $100  00.  The 
Toort  refused  to  grant  the  rule  against  the  sheriff,  on  the 
;ronnd  that  the  Superior  Court  had  no  jurisdiction  to  rule 
he  sheriff  on  such  claims.  Under  the  Constitution,  the  Su- 
>erior  Court  has  concurrent  jurisdiction  with  the  Justices' 
Tourts  in  all  civil  cases  where  the  amount  of  the  debt  claim- 
d  is  less  than  $100  00. 

2.  By  the  provisions  of  the  Act  of  1870,  when  an  execu- 
ion  has  been  issued  by  a  Justice  of  tiie  Peace  to  enforce  a 
actor's  lien  for  a  sum  less  than  $100  00,  the  same  may  be 
levied  by  any  sheriff  of  this  State,  or  bailiff,  on  the  property 
>ftbe  defendant  subject  to  such  lien;  and  when  placed  in  the 
bands  of  the  sheriff,  he  may  be  ruled  in  the  Superior  Court 
Ttirbis  neglect  of  duty  in  failing  to  execute  the  same. 

Judgment  reversed. 


OoviNGTON  Dumas,  plaintiff  in  error,  vs.  F.  L.  Pepper, 

defendant  in  error. 

^  In  a  bill  filed  to  enjoin  an  action  of  ejectment  and  for  specific  per- 
formance, it  is  not  error  in  the  Court  to  award  the  opening  and  con* 
clasion  of  such  case,  upon  the  trial  of  such  bill,  to  the  complainant's 
cooDsel. 

•  When  the  proof  shows  that  the  defendant  in  the  bill,  who  was  the 
plaintiff  in  ejectment,  acted  as  the  agent  of  the  complainant  to  pur- 
chase the  land,  and  that  he  had  gone  into  possession  at  the  time  of  the 
pnrchasa,  under  the  bond  for  titles  made  to  his  agent  and  delivered  to 
him,  and  the  answer  of  the  administrator  filed  denies  the  truth  of  the 
allegations  as  to  their  conclusion  and  legal  effect,  but  admits  substan- 
tiftlly  the  charges,  and  the  Court  was  not  requested  to  definitely  set 
oat  to  the  jury  what  facts  of  the  answer  were  responsive  to  the  bill,  it 
WAS  not  error  in  the  Court  to  charge  the  general  rule  of  evidence  upon 
tliis  subject,  as  such  facts  raise  a  question  of  law  as  to  what  parts  of 
Iht  answer  are  or  are  not  responsive ;  which  the  Court  may  not  decide, 
VM^pfe  upon  such  a  question  being  made. 
ttf^ik^  fiusts  in  this  case,  the  verdict  for  specific  performance  is  sas* 

Vol.  zliiz— 23. 
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tained  by  the  evidence)  and  we  affirm  the  judgment  with  instractionto 
add  interest  thereto,  since  the  matarity  of  the  note,  as  the  proof  of 
tender  did  not  stop  interest. 

Equity  Practice,  Specific  Performance.  Before  Judge 
Harrell.     Early  Superior  Court.     April  Term,  1871. 

For  the  facts  of  this  case,  see  the  opinion. 

Hood  &  Kiddoo,  for  plaintiff  in  error.  Interest  not 
stopped  by  this  tender:  10th  Georgia  Reports,  127;  34tli, 
537.  The  Judge  should  tell  the  jury  what  part  of  answer 
is  responsive  to  the  bill:  10th  Georgia  Reports,  342;  14th, 
429  ;  Revised  Code,  section  3051. 

R.  Sims;  Clark  &  Spencer,  for  defendant.  As  to  aeto 
of  agent  inuring  to  principal's  benefit,  etc. :  Revised  Code, 
sections  2313,  2151,  2306,  2162,  2279,  2283,  2290,2281, 
2164;  30th  Georgia  Reports,  954;  1  Am.  Ch.  Dig.,  34,8ec 
72;  1st  John.  Ch.  R.,  394.  Parol  good :  Revised  Code,8e^ 
tion  1940;  30th  Georgia  Reports,  96.  Specific  performance: 
Revised  Code,  section  3131.  As  to  rescinding:  Revised 
Code,  section  2209;  17th  John.  Reports,  257.  As  to  new 
trials:  16th  Georgia  Reports,  600;  58th,  199;  15tb,  39; 
30th,  958;  16th,  368;  11th,  459;  13th,  320;  14tb,  27; 
41st,  386 ;  10th,  389. 

LocHRANE,  Chief  Justice. 

It  appears  from  the  record  in  this  case,  that  the  intestate 
of  plaintiflF  in  error,  Franklin  White,  sued  the  defendant  in 
an  action  of  ejectment,  for  the  recovery  of  lot  of  land,  nam- 
ber  three  hundred  and  twenty-two,  in  the  Sixth  District  of 
Early  county.  Pending  the  action  he  died,  and  one  Dyson 
became  his  administrator,  and  upon  his  death,  Richard  John- 
son became  his  successor.  A  bill  was  filed  by  Pepper,  for 
specific  performance,  etc.,  in  which  he  alleges  that  the  legal 
title  to  the  premises  in  dispute  were  in  Johnson^  but  avers  that 
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White  had  purchased  the  land  for  him^  Pepper,  and  had 
taken  the  title  in  his,  White's,  name,  under  an  agreement 
irith  him,  by  which  he  furnished  him  with  a  horse  and  some 
Dsonej,  and  sent  him  to  purchase  said  land,  agreeing  to  pay 
lum  for  his  services,  and  also  placed  a  negro  at  work  in  his 
stead  during  his  absence;  that  in  pursuance  of  such  agree- 
meDt  White  purchased  the  land,  taking  bond  for  titles  there- 
to in  his  own  name,  and  giving  i)is  note  for  the  balance  due; 
which  bond  was  turned  over  to  Pepper,  and  he  went  into 
oocopancy  and  possession  of  the  lot  of  land,  under  such  bond. 
It  appears  that  White  subsequently  took  the  title  to  said 
land  to  himself,  paying  the  purchase-money  therefor^  and 
upon  which  he  instituted  this  action  of  ejectment.  The  bill 
prajB  an  injunction  of  the  ejectment  suit,  and  asks  for  a  spe- 
ciio  performance  of  the  contract. 

To  this  bill  Richard  Johnson  made  answer  as  administra- 
tor of  the  estate  of  White,  denying  the  agency  set  up  in  the 
bOI,  and  denying  that  his  intestate  had  any  money  belong- 
iig  to  complainant  in  his  hands;  says  White  did  not  deliver 
tiiebond  to  complainant,  but  the  complainant  asked  to  look 
it  it,  and  when  handed  to  him  he  put  it  in  his  pocket  and 
lode  off,  and  afterwards  refused  to  redeliver  it,  etc.  Upon 
the  trial  of  this  bill  in  the  Court  below,  the  complainant  read 
his  bill  and  answer,  and  the  interrogatories  of  William  R. 
Cozart,  who  testified  that  he  heard  White  say  that  he  pur- 
chased the  land  for  Pepper,  that  he  saw  Pepper  give  him  the 
money  to  bear  his  expenses  and  lend  him  his  horse  to  ride, 
fcod  also  sent  a  negro  to  work  for  White  during  the  time  he 
me  gone  to  purchase  this  land;  that  he  had  heard  White 
my  he  was  Pepper's  agent  in  buying  the  land,  and  paid  his 
spenses  or  some  money  to  pay  for  the  land ;  heard  him  say  he 
Hid  bought  the  land  for  Pepper  and  what  he  was  to  pay  for 
\f  he  thinks  about  $300  00 ;  and  we  may  here  remark  that 
he  parchase-money  of  the  land  was  $312  50,  $12  50  being 
ud  at  the  time,  and  note  given  for  $300  00.  This  witness 
bo  testified  that  he  saw  Pepper  offer  White  $300  00  in  gold, 
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which  he  counted,  in  payment  for  said  land,  which  he  i^ 
fused,  and  complainant  closed  his  case. 

Respondent  offered  in  evidence  a  grant  from  the  State  to 
the  lot  of  land,  to  James  Daniel,  and  a  deed  from  Danid  to 
White  for  the  same,  dated  6th  of  April,  1855.  Two  wit- 
nesses were  sworn :  R.  O.  Dunlap  and  John  Timmonii 
Dunlap  testifies,  there  was  about  two  hundred  and  forty-five 
acres  of  the  land  cleared,  he  went  into  possession  in  Janaarfi 
1857,  and  Timmons  swears  that  Pepper  was  in  posseaskm 
five  or  six  years  before  Dunlap  went  upon  the  land.  TIm 
jury  found  as  follows:  That  upon  the  payment  of  $37500 
to  the  defendant,  he  should  execute  a  proi)er  deed  of  codviJ" 
ance  to  him  for  said  land,  and  that  the  costs  should  be  eqoallf 
divided,  upon  which  the  defendant  in  the  bill  moved  for  a 
new  trial  upon  several  grounds,  which  the  Court  overmledi 
and  which  form  the  exceptions  in  this  writ  of  error  sued  oot 
before  the  Court. 

1.  The  first  ground  which  is  alleged  as  error,  is  the  jadg- 
ment  of  the  Court  in  awarding  the  opening  and  conclusioa 
to  the  complainant  in  the  bill.  We  think  there  was  no  error 
in  the  judgment  of  the  Court  upon  the  trial  of  the  case  in 
equity  in  giving  this  direction.  Where  a  case  is  progressiiig 
at  law,  and  the  defendant  at  law  becomes  the  complainant  in 
a  bill  in  equity,  upon  the  trial  of  such  bill  to  enjoin  the  suit 
at  law  he  becomes  the  actor,  and  the  case  progresses  in  tbe 
trial,  by  the  same  rules  as  are  applicable  to,  or  govern  in 
cases  of  original  complaint  instituted  upon  the  equity  sideof 
the  Court. 

2.  We  do  not  deem  it  necessary  to  dispose  of  the  various 
grounds  of  error  presented  by  the  record,  as  it  is  unimpo^ 
tant  in  the  view  we  entertain,  and  the  judgment  we  havea^ 
rived  at  in  the  disposition  of  this  case.  This  was  a  bill  filed 
for  specific  performance,  and  we  are  satisfied  from  the  proo( 
that  White  was  the  agent  of  Pepper,  and  employed  by  hia 
to  purchase  the  lot  of  land  in  question.  The  allegations  of 
the  bill  are  sustained  in  this  particular  by  the  evidence  of 
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t|  and  the  answer  of  the  respondent  was  insufficient 
the  proof  to  have  invoked  a  different  verdict.  The 
T  of  tiie  administrator  admits  substantially  the  charg- 
irts  of  the  bill^  but  sets  up  in  avoidance  of  their  legal 
the  &cts  connected  with  White's  taking  the  title  in  his 
lame,  and  stand  in  this  case  upon  the  st&tement  of  the 
listrator  unsupported  by  other  evidence.  Conceding 
t  is  the  duty  of  the  Court,  upon  the  request  of  parties, 
\e  to  the  jury  what  is  responsive  to  the  bill,  so  that  the 
oay  understand  what  is  or  is  not  legal  evidence  for  their 
leration,  and  under  section  3041  of  the  Code,  that  what 
8  not  responsive  is  a  question  of  law  for  the  Court  to 
dine  and  to  adjudge  how  far  matters  set  up  is  an  ex- 
ion  of  an  admission  made,  or  facts  necessarily  oonnec- 
ith  it,  or  may  be  regarded  new  matter  set  up  as  evi- 
requiring  aliunde  proof.  It  does  not  appear  from  this 
that  tliese  points  were  so  distinctly  made  as  to  have 
3d  from  the  presiding  Judge  such  definitive  judgment 
a  as  presents  his  failure  to  charge  the  jury,  in  this  par- 
*,  as  error.  His  charge  as  to  the  rule  of  evidence  aris- 
)m  so  much  of  the  answer  as  was  responsive  to  the  al- 
ios of  the  bill  was  only  a  mere  statement  of  the  rule 
'  upon  that  subject,  and  the  evidence  of  the  possession 
land,  coupled  with  the  testimony  of  Cozart,  did  in 
legally  overcome  the  denial  of  the  answer,  giving  it 
XMidest  and  most  comprehensive  consideration  in  favor 
defendants. 

Lnd  we  think  the  verdict  of  the  jury  is  sustained  by  the 
€6  in  this  particular.  But  upon  examination  of  the 
y  we  are  satisfied  that,  while  there  should  be  a  decree 
ecific  performance,  the  amount  found  ought  to  have 
interest  from  the  date  of  the  maturity  of  the  note  given 
5  purchase-money,  as  the  evidence  in  relation  to  tender 
}t  sufficient  to  stop  interest  under  the  facts  in  this  case. 
re  therefore  affirm  the  judgment  of  the  Court  below, 
ttrections  to  add  interest  to  the  verdict  upon  the  amount 
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found  hy  the  jury,  from  the  date  of  the  maturity  of  the 
note. 

Judgment  affirmed. 


R.  Garrett,  for  use  of  W.  A.  Rawson,  plaintiff  in  error, 
V8,  A.  CoRDELL  d  aLj  defendant  in  error. 

The  Act  of  October  13th,  1870,  requiring  an  affidavit  that  all  legal  ttxci 
have  been  paid,  on  certain  debts  therein  mentioned,  or  the  suit  fiMii^ 
ed  thereon  dismissed,  is  not  in  conflict  with  that  section  of  the  Coiuti* 
tntion  of  1868,  which  declares  that  the  Court  shall  render  a  jadgmMl 
without  the  verdict  of  a  jury,  in  cases  founded  on  a  contract,  wbesta 
issuable  defense  is  not  filed  under  oath. 
Warner,  Judge,  dissenting. 

This  was  scire  facias  to  revive  a  dormant  judgment  sued 
out  in  May,  1859.  No  plea  was  filed.  No  affidavit  as  to 
the  payment  of  taxes,  under  the  Relief  Act  of  1870,  wn 
filed,  and  for  that  the  Court  dismissed  it.  That  is  assigned 
as  error. 

H.  Fielder,  for  plaintiff  in  error,  said  this  cause  beiig 
in  default,  judgment  should  Irave  been  rendered  by  the 
Court  Constitution  of  1868,  Art.  V.,  sec.  3,  p.  3.  This  Be- 
lief Act  is  void  because  passed  after  the  General  Assembly 
was  in  session  over  forty  days,  without  vote  of  two-third: 
Constitution  of  1868,  Art.  III.,  sec.  1,  p.  3,  c.  3.  It  is 
otherwise  unconstitutional:  Constitution  of  1868,  ArtLi 
sec.  21 ;  Art.  I.,  sec.  9,  c.  3,  Constitution  of  United  Stitee; 
36th  Georgia  Reports,  285;  4th  Wallace,  326,  391,652; 
37th  Georgia  Reports,  127. 

No  appearance  for  defendant. 
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Jay,  Judge, 

a  little  remarkable  that  the  plaintiff  in  error  in  this 
ould  complain  in  one  breath  that  an  Act  of  the  Leg- 
,  putting  upon  him  a  burden,  to-wit:  the  affidavit  of 
ment  of  taxes,  is  void  as  impairing  the  obligation  of 
ts,  and  in  the  next  breath,  insist  upon  another  State 
iposing  a  burden  upon  the  defendanty  as  a  means  of 
ig  the  operation  of  the  first.  In  my  judgment,  these 
ys,  to-wit:  the  Act  of  October  13th,  1870,  as  to  the 
t  of  the  payment  of  taxes,  and  the  Constitution  of 
lenying  to  the  defendant  the  right  of  trial  by  jury, 
be  first  file  a  plea  under  oath,  stand  upon  the  same 
Both  of  them  are  regulations  by  the  State  of  the 
,  and  neither  of  them  interfere  with  the  obligation  of 
itract;  both  of  them  impose  duties,  the  one  on  the 
r,  the  other  on  the  defendant,  which  did  not  exist  at 
;e  of  the  contract.  But  tlie  imposition  in  both  cases 
a  regulation  by  the  State,  for  its  own  purposes,  of  the 
ings  in  its  Courts.  The  Constitution  of  1868,  in 
ag  the  defendant  to  swear  to  his  plea  before  it  per- 
him  to  have  a  jury  trial,  was  looking  to  the  con- 
le  of  the  pvhlicy  and  to  the  speedy  transaction  of  the 
s  in  the  Courts.  .  The  Act  of  October  13th,  1870,  ira- 
the  condition  of  an  affidavit  of  payment  of  taxes, 
3  the  same  end — the  public  weal — in  the  collection  of 
es  due  the  State.  If  any  advantage  comes  to  the  ad- 
arty  in  either  case,  it  is  incidental,  and  caused  by  the 
of  his  opponent  to  comply  with  a  very  reasonable 
on  of  the  law  of  the  land.  But  the  Constitution  of 
Iocs  not  provide  that  the  plaintiff  shall  be  entitled  to 
nent,  unless  the  defendant  puts  in  a  plea  under  oath, 
denies  him  the  right  of  trial  by  jury.  It  is  still  the 
rthe  plaintiff  to  make  out  his  case,  and  it  is  the  usual 
3  of  the  Court  to  require  it.  The  declaration  is  still 
"able,  and  anything  required  by  law  of  him  is  still  his 
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duty.  As  we  have  said,  this  affidavit  of  the  paymeDt  of 
taxes  is  not  for  the  benefit  of  the  defendant,  but  the  State. 
It  is  the  means  the  State  uses  to  compel  persons  holdiDg 
debts,  to  give  In  and  pay  the  taxes  upon  them.  It  applies 
to  cases  even  of  accounts,  where  the  defendant  has  not  ap- 
peared. It  is  made  the  duty  of  the  Court  to  insist  upon  it, 
as  a  condition  precedent,  that  the  plaintiff  shall  make  it  ap- 
pear that  he  has  done  his  duty  in  this  respect  to  the  State, 
before  he  shall  get  a  judgment.  The  rights  of  the  defeadaot 
is  not  the  question.  It  is  not  for  him  that  this  duty  is  re- 
quired. It  is  the  State's  mode  of  getting  its  revenue. 
Judgment  affirmed. 

LocHRANE,  Chief  Justice,  concurred,  and  Warner,  Judge, 
dissented,  but  neither  furnished  any  opinion. 


Pink  Green  et  al.,  plaintiffs  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

1.  After  a  witness  has  detailed  the  facts,  to  ask  him,  '*  was  that  in  Ran- 
dolph county ''  is  not  objectionable  on  the  ground  that  it  is  a  leading 
question.     (R.) 

2.  A  witness  may  not  be  impeached  by  simply  showing  that  be  had  made 
a  statement  not  material  to  the  issue.     (R.) 

8.  It  is  not  error  in  the  Court  below  to  direct  the  testimony  to  be  taken 
down  in  a  case  where  the  law  does  not  require  it. 

4.  Nor  is  it  error  to  interrupt  counsel  misstating  the  evidence  to  the  jury, 
and  correct  the  statement  of  what  was  sworn  to  by  the  witnesses  on  the 
trial. 

5.  Nor  is  it  error  to  read  over  the  evidence  of  the  witnesses,  on  the  re- 
quest of  the  jury,  as  to  such  facts  inquired  of;  and  such  action  by  tbe 
Court  is  not  in  violation  of  section  3188  of  the  Code,  which  prohibit! 
the  Judge  from  stating  to  the  jury  **  what  has  or  has  not  been  proved 
as  to  the  guilt  of  the  deceased,"  but  it  is  within  the  power  of  the 
Court  to  direct  the  proper  statement  of  the  evidence  ;  and  presenting 
the  truth  of  what  a  witness  swore,  to  the  jury,  is  distinguishable  from 
expressing  an  opinion  as  to  a  fact  proven,  by  the  Court. 


i 
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Criminal  law.  Conduct  of  Judge.  Evidence.  Practice. 
Before  Judge  Harbell.  Randolph  Superior  Court.  May 
Term,  1871. 

Pink  Green  et  al.j  were  jointly  indicted  for  assault  and 
battery  upon  one  Conyers,  a  negro.  The  Court,  uiK)n  its 
own  motion,  had  the  testimony  taken  down  in  writing  by  an 
attorney,  in  open  Court.  Wiien  Conyers  had  detailed  the 
facts  he  was  asked,  "  Was  that  in  Randolph  county  ?"  This 
was  objected  to  as  a  leading  question.  The  objection  was 
overruled.  Conyers  testified  that  a  crowd  came  to  his  house, 
took  him  out  and  wliipped  him  cruelly.  It  appeared  that 
one  of  the  party  was  a  bailiff,  and  had  a  warrant  for  one 
Mark  Moses  and  the  defendants.  Conyers  had  given  Moses 
notice,  and  thus  prevented  his  arrest,  and  for  this  they  whip- 
ped Conyers.  To  impeach  Conyers  and  lay  the  foundation 
for  contradicting  Conyers,  (as  they  say  in  their  motion)  de- 
fendant's counsel  asked  him  if  he  did  not  see  Mark  Moses 
that  night.  The  Court  would  not  allow  the  question  an- 
swered. The  only  matter  of  doubt  was  as  to  whether  this 
crowd  was  the  defendants.  To  show  their  identity  Conyers 
testified  that  he  saw  the  crowd  come  from  Mr.  Vinson's;  Mr. 
Vinson's  son  said  defendants  were  there  at  the  time  stated, 
looking  for  Mark  Moses ;  and  Mr.  Vinson,  Sr.,  testified  that 
after  they  failed  to  fiu<l  Mark  Moses  they  went  off  and  came 
back,  and  said  they  had  whipped  one  of  Mark  Moses'  spies. 

In  commenting  on  the  evidence,  counsel  for  prisoners  said 
that  Vinson  said  that  ''  one  of  the  boys  "  made  said  state- 
ment. The  Judge  interrupted  him  by  saying  that  he  had 
DO  idea  that  he  wished  to  misstate  the  evidence,  but  that 
Vinson,  Sr.,  said  ^*  they  told  him  so,"  and  read  from  the 
written  evidence  in  support  of  his  assertion.  Counsel  con- 
tended that  an  officer,  in  executing  a  warrant,  had  a  right  to 
remove  ol)stacles  that  might  come  in  his  way,  to  break  open 
a  house  or  commit  a  battery,  if  necessary. 

In   alluding   to   said   position   of  counsel,  the  Court  in 
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charging  the  jury  said  :  "An  officer  can,  under  his  power 
to  remove  obstructions  to  an  arrest,  break  open  a  house,  com- 
mit an  assault  and  battery,  and  in  some  cases  kill  the  party 
obstructing  the  process  of  the  law ;  but  if  counsel  meaut  to 
maintain  that  an  officer  had  authority  to  whip  a  person  after 
he  has  been  arrested,  it  is  without  law  or  reason  to  support 
it;  while  an  officer  has  said  powers,  if  he,  after  arrest,  whip 
or  beat  a  person,  he  is  guilty  of  a  crime;  the  Legislature 
has  passed  a  special  law  against  the  mistreatment  of  prison- 
ers." 

The  Court  charged  the  jury  also,  that  even  if  Conyers 
acted  as  a  spy  for  Moses,  and  enabled  him  to  avoid  arrest, 
that  did  not  justify  the  whipping. 

The  jury  retired,  and  afterwards  came  back  to  receive  an 
additional  charge,  and  one  of  the  jury  desired  to  know  what 
was  the  evidence  as  to  the  connection  "of  an  old  man,"  about 
whom  Conyers  testified,  with  the  affair.  The  Judge  read 
that  part  of  the  evidence  from  said  evidence  written  down 
as  aforesaid.     The  jury  found  the  defendants  guilty. 

Defendant's  counsel  moved  for  a  new  trial  upon  the  grounds 
that  the  verdict  was  contrary  to  the  evidence,  etc.;  be- 
cause the  Court  erred  in  allowing  said  leading  question  to  be 
answered ;  in  refusing  to  allow  Conyers  examined  as  to  see- 
ing Moses  that  night;  in  requiring  the  evidence  taken  down 
in  writing;  by  stating  what  Vinson,  Sr.,  said  when  testify- 
ing, and  reading  his  evidence  from  said  writing;  in  charg- 
ing the  jury  as  he  did;  in  reading  to  the  jury  what  was 
taken  down  as  the  evidence  concerning  "an  old  man,"  and 
last,  in  his  remarks  as  to  counsel's  position  as  to  the  right  of 
an  officer,  when  interfered  with  in  executing  process,  in  that 
he  gave  reasons  and  argument  to  show  the  unreasonableness 
of  said  position,  instead  of  simply  stating  it  was  not  law. 
The  Court  refused  a  new  trial,  and  that  is  assigned  as  error. 

WoOTTEN  &  HoYLE ;  R.  F.  Lyon,  for  plaintiffs  in  error. 
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West  Harris,  J.  W.  Taylor,  Solicitor  General,  for  the 
State.  Leading  questions  discretionary :  Revised  Code,  section 
3809.  No  irapeachraent  by  irrelevant  evidence:  Revised 
Code,  section  3815.  If  counsel  misstate  evidence  Court 
should  correct  him:  11  Georgia  Reports,  253.  Sayings  of 
one  confederate  good  against  all :  17  Georgia  Reports,  356 ; 
1  Gr.  on  £v.,  156.  Court  should  charge  on  points  made  in 
argument :  4  Georgia  Reports,  287.  The  Court  did  not  say 
what  was  proved  but  what  a  witness  testified :  25  Georgia 
Reports,  520.  Even  if  error  in  charge,  verdict  is  right :  14 
Georgia  Reports,  55. 

LocHRANE,  Chief  Justice. 

This  was  an  indictment  against  certain  parties  for  the  of- 
fense of  assault  and  battery,  upon  the  trial  of  which  the 
plaintiffs  in  error  were  convicted,  and  the  motion  was  made 
for  a  new  trial  upon  eight  grounds,  which  we  will  dispose  of 
in  their  order.  First,  because  the  jury  found  contrary  to  the 
evidence,  and  second,  against  the  weight  of  the  evidence.  In 
the  opinion  of  the  Court,  the  evidence  in  this  case  was  suffi- 
cient to  sustain  the  verdict.  In  fact,  it  was  conclusive  of  the 
guilt  of  the  parties,  and  stands  unredeemed  by  a  single,  soli- 
tary excuse  or  provocation,  and  the  act  was  wanton  in  every 
ispect  in  which  the  Court  may  view  it. 

1.  The  third  ground  of  exception  is  in  relation  to  the 
[3ourt  below  allowing  a  leading  question,  in  which  we  find 
there  is  no  error. 

2.  And  we  also  concur  with  the  Court  below  in  overrul- 
ing the  fourth  ground  of  error  assigned,  under  section  3815 
af  the  Code. 

3.  The  fifth  ground  of  error  assigned  is,  that  the  Court 
KPred  in  ordering  or  requesting  an  attorney  of  said  Court,  to 
take  down  the  testimony  in  said  case,  the  same  not  being  re- 
quired by  law.  We  merely  notice  this  assignment  of  error, 
Qot  for  the  purpose  solemnly  to  adjudicate  it,  but  for  the  pur- 
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pose  of  stating  that  do  officer  is  clothed  with  more  incidental 
powers  in  Georgia,  than  a  Judge  of  the  Superior  Court;  that 
it  is  the  highest  office  of  original  jurisdiction  known  to  the 
Constitution  and  laws;  that  none  is  more  responsible;  none 
higher  in  all  the  administrative  elements  of  justice,  and  the 
right  of  the  Court  to  have  testimony  taken  down  in  any  case, 
is  a  question  purely  with  himself,  and  not  the  subject-matter 
of  criticism  or  cavil  elsewhere.  It  is  a  commendable  prac- 
tice approved  by  this  Court,  though  it  requires  no  sanctiou 
by  such  approval. 

4.  The  next  ground  of  error  is,  that  the  Court  interrupted 
the  counsel  in  misstating  the  testimony,  and  read  from 
said  brief  of  evidence  what  was  sworn.  Code,  section  3183, 
declares  "  it  is  error  for  any  or  either  of  the  Judges  of  the 
Superior  Courts  of  this  State,  in  any  case,  whether  civil  or 
criminal,  or  in  equity,  during  if^  progress  or  iu  his  chargeto 
the  jury,  to  express  or  intimate  what  has  or  has  not  been 
proved,  or  as  to  the  guilt  of  the  accused.'^  The  effect  of 
this  section  is  misconceived,  if  it  is  held  to  apply  to  every 
act  of  the  Judge  in  getting  the  testimony  properly  before  the 
jury.  Will  it  be  held  in  the  progress  of  the  case,  where 
counsel  differ  as  to  what  has  been  sworn,  that  the  Court  may 
not  correct  error,  by  recalling  the  witness,  if  possible,  or  by 
stating  from  his  notes  or  his  remembrance,  what  a  witness 
swore?  Is  it  not  his  duty  to  preserve  the  decorum  of  jus- 
tice, and  may  he  not  prevent  perversion  or  misstatemeut  of 
evidence?  To  give  this  section  such  a  construction,  would 
be  to  destroy  the  power  of  the  Court.  The  intention  of  the 
law  is  to  prevent  the  Court  from  usurping  the  province  of 
the  jury,  and  alleging  the  fact  to  be  proven  which  is  contro- 
verted, but  not  to  inhibit  him  from  putting  before  the  jury 
the  truth  of  what  a  witness  swore.  The  law  must  have  a 
reasonable  intendment;  and  under  the  decision  in  11th  Geor- 
gia, 256,  it  is  laid  down  that  it  is  the  duty  of  the  Court  not 
to  suffer  the  proof  to  be  perverted,  either  intentionally  or 
through  inadvertence;  and  the  decision  of  the  Court  is,  it  is 
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not  only  the  privilege  of  the  Court,  but  its  solemn  duty,  to 
interrupt  counsel  when  misstating  the  testimony  to  the  jury. 
Any  other  rule  would  be  violative  of  the  proper  government 
of  the  Courts,  and  leave  the  Judge  powerless,  which  could 
not  be  the  intention  of  the  law. 

5.  The  next  ground  of  error  is  predicated  upon  the  action 
)f  the  Judge,  on  the  request  of  the  jury,  desiring  to  know 
;he  evidence  in  relation  to  the  connection  of  an  old  man  with 
;he  transaction,  when  tlie  Court  read  to  them  that  portion  of 
,he  evidence  referring  thereto.  This  Court  in  Wade  V8,  The 
SlcUe,  upon  which  the  error  assigned  was  that  the  Court  erred 
n  calling  the  jury  from  their  room,  after  they  had  retired  to 
»Dsider  their  verdict,  into  the  Court  room,  and  reading  over 
X)  them  the  written  testimony  as  taken  down  by  the  Court, 
ivithout  the  consent  of  the  prisoner's  counsel,  and  while  the 
prisoner  was  absent:  Heldf  "This  was  clearly  error.  The 
[>>urt  had  no  more  authority,  under  the  law,  to  read  over 
:;estimony  to  the  jury,  affecting  the  life  or  liberty  of  the  de- 
fendant, in  his  absence,  than  it  has  to  examine  the  witnesses 
in  relation  thereto,  in  his  absence.  The  defendant  has  not 
only  the  right  to  be  confronted  with  his  witnesses,  but  he 
has  also  the  right  to  be  present^  and  see  and  hear  all  the  pro- 
oeedinga  which  are  had  against  him  on  the  trial  beiore  the 
Court.  It  is  said  the  presumption  must  be,  that  the  Court 
read  over  the  testimony  correctly,  and  read  over  all  that  was 
delivered  against  the  defendant;  therefore  he  was  not  injured. 
The  answer  is,  that  it  was  the  legcd  right  and  privilege  of  the 
defendant  to  have  been  present  in  Court  when  this  proceed- 
ing was  had  before  the  jury,  in  relation  to  the  testimony  de- 
livered, against  him;  and  he  is  to  be  considered  as  standing 
npon  aU  his  legal  rights,  waiving  none  of  them."  This  case 
is  distinguishable  from  the  case  at  bar,  as  the  prisoner  was,  in 
contemplation  of  law,  present,  and  the  evidence  read  over  was 
in  relation  to  one  not  upon  trial,  and  did  not,  in  the  opinion 
of  the  Court,  affect  tlic  merits  of  the  case;  besides,  we  are 
not  prepared  to  say  that  the  Judge  may  not^  at  the  request 


374         SUPREME  COURT  OF  GEORGIA. 

•  Lowe  V8,  Rawson. 

of  the  jury,  in  the  presence  of  the  prisoner,  read  over  to  them 
a  portion  of  the  testimony  taken  down  under  his  order. 
Under  the  facts  in  this  case,  however,  we  are  satisfied  that 
this  act  by  the  Court  is  insufficient  to  set  aside  a  verdict  so 
overwhelmingly  sustained  by  the  law  and  facts. 
Judgment  affirmed. 


Curtis  M.  Lowe,  plaintiflf  in  error,  as.  William  A.  Raw- 
son,  defendant  in  error. 

1.  The  Act  of  October  13th,  1870,  requiring  an  affidavit  of  the  payment 
of  taxes  in  all  pending  suits  on  contracts  before  June,  1865,  applies 
also  to  pending  off-sets,  the  same  being  cross- actions;  and  in  saeh 
cases  the  defendant  must  file  the  affidavit  within  the  time  prescribed 
or  his  plea  will  be  dismissed. 

2.  The  charge  of  the  Court  and  the  verdict  of  the  jury  are  sustained  by 
the  evidence,  and  the  Court  did  not  err  in  granting  a  new  trial. 

Eelief  Act  of  1870.     Partnership.     Before  Judge  John^- 
SON.     Stewart  Superior  Court.     April  Term,  1871. 

Rawson  sued  Lowe  upon  an  open  account,  for  two-thirds 
of  the  rent  of  a  store  for  1865,  1867,  1868  and  1869, 
for  $1,000  00,  and  for  certain  pork,  $58  87.  Lowe  plead- 
ed set-off  for  storing  cotton  in  1863,  $316  62,  for  repairs 
to  the  store  in  1867,  1868  and  1869,  $108  25,  services 
in  closing  the  business  of  the  firm  of  Rawson  &  Lowe,  from 
August,  1865,  to  September,  1870,  $500  00,  and  an  account 
for  goods,  wares  and  merchandize,  sold  and  delivered  iD 
1867,  1868  and  1869.  When  the  cause  was  called,  it  was 
ascertained  that  Lowe  had  not  filed  the  affidavit  as  to  pay- 
ment of  ^xes  required  by  the  Relief  Act  of  1870.  U|)on 
motion  the  Court  therefore,  struck  so  much  of  said  set-off  as 
accrued  prior  to  1865.  The  only  material  evidence  was  as 
follows :  It  was  shown  on  the  trial  that  Rawson  owned 
two-thirds  of  said  store  and  Lowe  the  other  third,  and  that 
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8  rent  was  worth  $300  00  per  annum,  and  it  was  occupied 
jT  Lowe  as  averred.  That  Rawson  sold  the  pork  and  bad 
)t  been  paid  for  it,  was  conceded,  but  Lowe  said  he  did  not 
II  it  to  him  but  to  one  Adams,  while  Rawson  said  it  was 
Id  to  Lowe.  Lowe  also  testified,  that  his  account  against 
awson  for  goods  was  correct,  and  that  he  did  spend  much 
ue  in  closing  up  their  old  firm  business,  and  his  labor  in 
at  regard  "  was  worth  $500  00  to  said  Rawson." 

The  Court  charged  the  jury  to  find  what  Lowe's  services 
ere  worth  in  winding  up  the  old  firm  business,  and  charge 
awson  with  but  half  of  it,  for  Lowe  was  properly  chargeable 

the  other  half.  The  jury  found  for  Rawson  for  $726  14. 
efendant  says  the  Court  erred  in  striking  said  part  of  said 
t-off,  and  in  said  charge  to  the  jury. 

McCay,  Judge. 

We  think  this  case  comes  within  the  Act  of  October  13th, 
[70.  An  offset  is  a  pending  suit;  it  is  a  cross-action.  At 
mmon  law  no  offset  was  pleadable;  parties  were  driven  to 
eir  action.  And  even  now,  it  is  not  in  the  nature  of  a  de- 
ttse  to  the  suit,  since  the  defendant  may  plead  it  or  not  at 
8  option,  and  if  his  debt  be  the  largest  he  is  entitled  to  a 
dgment  for  the  excess.  A  set-off  is  at  last  but  only  a  form 
action.  It  must  be  distinctly  set  out;  the  Statute  of 
imitations  applies  to  it,  and  so  do  all  the  other  incidents  of 
anit.  The  plaintiff  cannot  get  clear  of  it  by  dismissing  his 
lit:  Code,  section  2856.  And  the  very  definition  given  in 
le  Code  says,  "it  sets  up  a  demand  against  the  plaintiff:" 
ode,  section  2848. 

We  think  it  comes  clearly  within  the  reason  of  the  Act  of 
ctober  13th,  1870,  and  we  see  no  error  in  the  application  of 
lat  Act  by  the  Judge.  We  think  the  case  was  on  the  whole 
ibmitted  fairly  to  the  jury.  True,  the  language  of  the  wit- 
!88  may  perhaps  bear  the  construction  put  upon  it  by  the 
Miimel  for  the  plaintiff.  He  may  not  have  meant  that 
0  firm  owed  him,  but  he  states  the  facts  out  of  which  the 
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indebtedness  arose,  and  he  does  not  say  that  there  had  been 
any  settlement  or  stating  of  aeeoiints.  Indeed,  rather  the 
contrary  appears.  We  think  the  verdict  of  the  jury  sustain- 
able, and  as  the  Judge  has  refused  to  interfere,  neither  wiU 
we. 

Judgment  a£Srmed. 


Perry  H.  Oliver,  plaintiff  in  error,  va,  Shipley,  Roinr 

&  Company,  defendants  in  error. 

When  the  plaintiff's  attorney  asked  leave  of  the  Court  to  take  a  jadg* 
ment  in  an  action  brought  on  an  open  account  against  the  defendant} 
saying  there  was  no  plea  filed,  the  Court  replied,  he  could  take  his 
judgment  at  his  own  risk ;  that  if  there  was  a  plea  filed,  the  jodgmeot 
would  be  set  aside.  Whereupon,  the  judgment  was  signed  by  the  pre* 
siding  Judge,  the  defendant  being  in  the  Court  inside  of  the  bari  when 
the  plaintiff^s  counsel  was  preparing  to  take  the  judgment,  and  part  of 
the  time,  in  consultation  with  him.  On  the  next  day,  the  defendant^ 
by  his  counsel,  made  a  motion  to  set  the  judgment  aside,  on  thegroQM 
that  he  had  then  filed  the  plea  of  payment  to  the  action,  after  thejadg* 
ment  had  been  signed,  but  did  not  state  when  or  how  the  payment  had 
been  made.  The  Court  refused  the  motion  to  set  aside  the  judgment 
and  the  defendant  excepted : 

Held  J  That,  under  the  statement  of  facts  disclosed  by  the  record,  there 
was  no  error  in  the  Court  below  in  refusing  the  motion  to  set  aside  the 
judgment. 

Judgment  by  default.     Pleading.     Before  Judge  ClarK. 
Sumter  Superior  Court.     April  Term,  1871. 

Shipley,  B.oan  &  Company  suecl  Oliver  on  an  open  ac- 
count for  "  merchandise,"  and  Oliver  acknowledged  service. 
At  the  trial  term,  plaintiff's  attorney  called  the  attention  of 
the  Judge  to  the  fact  that  no  plea  was  filed  in  said  cause,  and 
asked  for  a  judgment  by  default.  The  Judge  said  such  cases 
could  not  then  be  conveniently  taken  up,  but  that  he  coald 
take  his  judgment  at  his  own  risk;  that  if  there  was  a  plea 
already  filed,  the  judgment  must  be  set  aside.     ThereupoO| 
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e  judgment  was  entered  and  signed  hj  the  Judge.  Dur- 
g  this  colloquy,  Oliver  was  within  the  bar,  and  part  of  the 
Qe,  consulting  with  said  plaintiff's  attorney.  Next  day, 
liver,  by  his  attorneys,  filed  a  plea  of  the  general  issue,  and 
at  said  account  was  fully  paid ;  but  did  not  say  when  or 
m  it  was  paid;  and  counsel  stated  for  Oliver  that  he  hav- 
g  paid  said  demand,  supposed  there  would  be  no  effort  to 
ke  judgement  against  him,  and  therefore  had  filed  no  plea 
>r  employed  counsel;  that  the  cause  was  called  out  of 
s  order,  and  he  wished  now  to  pay  the  costs  and  set  said 
dgment  aside.  The  Court  refused  to  set  it  aside,  and  that 
assigned  as  error. 

Hawkins  &  Burke  ;  N.  A.  Smith,  for  plaintiff  in  error. 

C.  T.  GooDE,  for  defendants. 

Warner,  Judge. 

There  was  no  error  in  the  judgment  of  the  Court  below, 
I  refusing  to  set  aside  the  judgment  on  the  statement  of  facts 
isclosed  in  the  record. 
Let  the  judgment  of  the  Court  below  be  affirmed. 


OHK  McK.  Gunn,  plaintiff  in  error,  vs.  N.  H.  Miller, 

defendant  in  error. 

lien  Gann  obtained  a  judgment  against  Hall  in  May,  1866,  and  in  Jane, 
1868,  Miller  purchased  a  tract  of  land  from  the  heirs-at-law  of  Hall, 
who  died  after  Gunn  obtained  his  judgment  against  her,  and  Miller 
claimed  a  homestead  on  the  land  as  against  Gunn's  judgment: 
!€H  That  Miller,  the  purchaser  of  the  land  from  the  heirs  of  Hall,  the 
defendant  in  the  judgment,  was  not  entitled  to  claim  a  homestead  on 
the  land  as  against  Gunn's  judgment. 

Lien  of  judgments.    Homestead.    Before  Judge  Hab- 
Randolph  Superior  Court.     May  Term,  1871. 

Vol.  xlhi— 24. 
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Oq  the  12th  of  May,  1866,  Guqd  obtained  a  judgment 
against  Louisa  A.  Hall,  and  a  Ji,  fa,  issued  thereon,  on  the 
19th  of  February,  1869,  was  levied  upon  certain  land  as  her 
property.     Miller  claimed  said  land. 

On  the  trial,  plaintiff  put  in  evidence  his^./a.,  and  showed 
that  Mrs.  Hall  was  in  possession  of  said  land  during  1866, 
lefl  it  in  the  latter  part  of  that  year,  leaving  her  children  in 
possession,  and  died  while  away.  Miller  put  in  evidence  a 
deed  by  which,  in  June,  1868,  the  sole  heirs  of  Mrs.  Hall 
conveyed  said  land  to  him  in  fee  simple.  And  he  testified 
that  when  he  bought  the  land  from  them  he  did  not  knov 
there  was  any  judgment  against  Mrs.  Hall.  He  then  put  in 
evidence,  over  plaintiff's  objection  for  irrelevancy,  a  petition 
and  proceedings  thereon,  under  which  Miller  had  this  land 
set  aside  as  his  homestead  in  April,  1869. 

By  consent  the  matter  was  submitted  to  the  Judge,  and  he 
held  that  the  land  was  not  subject  to  the  judgment.  Anew 
trial  was  moved  for  upon  the  grounds  that  the  Court  erred 
in  allowing  as  evidence  the  petition,  etc.,  under  which  Mil- 
ler claimed  said  land  as  his  homestead,  and  in  holding  that 
the  land  was  not  subject,  because  the  Homestead  Act  of  1868, 
as  against  this  judgment,  cannot  be  enforced  without  irapai^ 
ing  the  obligation  of  the  contract  between  Gunn  and  Mrs. 
Hall.     He  refused  a  new  trial,  and  that  is  assigned  as  error. 

William  D.  Kiddoo,  for  plaintiff  in  error. 

H.  Fielder,  L.  S.  Chastian,  for  defendant,  cited  39 
Georgia  Reports,  386,  425. 

Warner,  Judge. 

The  main  question  presented  by  the  record  in  this  case  w, 
whether  Miller  was  entitled  to  a  homestead  in  the  land  as 
against  the  plaintiff's  judgment  which  was  obtained  against 
Louisa  Hall,  who  was  the  owner  of  the  land  at  the  time  of 
the  rendition  thereof.    The  judgment  against  Louisa  Hall 
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is  dated  12th  May,  1866.  On  the  3d  of  June,  1868,  Miller 
parchased  the  land  from  T.  K.  Hall  and  Eliza  E..  Young, 
the  heirs-at-Iaw  of  Louisa  Hall,  the  defendant  in  the  judg- 
ment, who  died  afler  the  rendition  thereof.  On  the  10th  of 
April,  1869,  Miller  applied  for  and  obtained  from  the  Ordi- 
nary of  Kandolph  county  a  homestead  on  the  land.  The  Court 
below  decided  that  Miller  was  entitled  to  the  homestead  as 
against  the  plaintiff's  judgment,  to  which  decision  the  plain- 
tiff excepted.  The  Court  below  erred  in  holding,  and  de- 
ciding, that  Miller  was  entitled  to  a  homestead  in  the  land 
as  against  the  plaintiff's  judgment,  on  the  statement  of  facts 
contained  in  the  record. 
Judgment  reversed. 


WiLLAM  C.  Sawyer,  plaintiff  in  error,  vs.  Andrew  J. 

Pace,  defendant  in  error. 

Where  the  evidence  is  conflicting  and  no  rule  of  law  violated  in  sub- 
mitting the  facts  to  the  jury,  this  Court  will  not  interfere  with  the 
judgment  of  the  Court  below  in  refusing  to  set  aside  the  verdict, 
on  the  ground  that  it  is  contrary  to  the  evidence. 

New  trial  refused.  Before  Judge  Harrell.  Sandolph 
Superior  Court.    May  Term,  1871. 

Pace  sued  Sawyer  on  an  open  account  for  $298  70;  Sawyer 
pleaded  a  set-off  for  $146  40,  and  Pace  obtained  a  verdict 
for  $165  00.  Sawyer  moved  for  a  new  trial  upon  the  sole 
grounds  that  the  verdict  was  strongly  and  decidedly  against 
tiie  weight  of  the  evidence  and  contrary  to  law.  The  new 
trial  was  refused,  and  this  is  complained  of  here. 

John  T.  Clark,  for  plaintiff  in  error. 
Hood  &  Eiddoo,  for  defendant,  m 


i 
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On  tlie  12tb  of  May,  1866,  Guim  obtained  a  jui 
against  Louisa  A.  Hall,  and  a  fi.  fa.  issued  thereon, 
19th  of  February,  1869,  was  levied  upon  certain  lant 
property.     Miller  claimetl  said  laud. 

On  the  trial,  plaintiff  put  in  evidence  h\a  Ji.  fa.,  and] 
tliat  Mrs.  Hall  was  in  possession  of  said  land  during 
left  it  in  the  latter  part  of  that  year,  leaving  her  chiL 
possession,  and  died  while  away.  Miller  put  in  evid 
deed  by  wliich,  in  Juno,  1868,  the  sole  beirs  of  Mrs 
conveyed  said  land  to  him  iu  fee  simple.  And  he  t 
that  when  he  bought  the  land  from  them  he  did  not 
there  was  any  judgment  against  Mrs.  Hall.  He  then 
evidence,  over  plaintiff's  objection  for  irrelevancy,  a  p 
and  proceedioga  thereon,  under  which  Milter  had  thi 
Bet  aside  as  his  homestead  in  April,  1869. 

By  consent  the  matter  was  submitted  to  the  Judge, 
held  that  the  land  was  not  subject  to  the  judgment, 
trial  was  moved  for  upon  the  grounds  that  the  Cour 
in  allowing  as  evidence  the  petition,  etc,  under  yrhu 
ler  claimed  said  land  as  his  homestead,  and  in  holdi 
the  land  was  not  subject,  because  the  Homestead  Aflk 
as  against  this  judgment,  cannot  be  enforced  witbo* 
ing  the  obligation  of  the  contract  betweea  Qviiift 
Hall.     He  refused  a  new  trial,  and  that  is  hsjuiff 

WiLLiAu  D.  KiDDOO,  for  plaintiff  ia  ^^^^ 

H.  Fielder,  L.  S.  Chastiak,  for    Ol  j 
Georgia  Reports,  386,  425.  ^^« 

Wakxeb,  Jui 

The  main  question  presented 
vhether  Mtllw  i 
"'^iast  tha 
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Warner,  Judge. 

This  was  an  action  brought  by  the  plaintiff  against  the 
defendant  on  an  open  account  The  parties  entered  into  a 
written  contract  to  cultivate  a  plantation  in  Early  couDty, 
for  the  year  1868,  on  the  terms  therein  expressed.  The 
plaintiff  claims  that  he  did  not  get  his  share  of  the  proceeds 
of  the  crop  after  deducting  expenses,  etc.  After  hearing  the 
evidence  on  both  sides,  the  jury  found  a  verdict  for  the  plain- 
tiff, for  $165  00.  The  defendant  made  a  motion  for  a  new 
trial,  on  the  grounds  that  the  verdict  was  contrary  to  law, 
and  strongly  and  decidedly  contrary  to  and  without  evidence. 
The  Court  overruled  the  motion  for  a  new  trial,  and  the  de- 
fendant excepted.  The  jury  were  the  proper  judges  of  the 
evidence  and  the  credit  of  the  witnesses  examined  on  the 
trial,  and  this  Court  will  not  interfere  to  control  the  discre- 
tion of  the  Court  below  in  refusing  the  motion  for  a  new 
trial,  on  the  statement  of  facts  contained  in  the  record. 

Judgment  affirmed. 


E.  L.  Mott,  plaintiff  in  error,  va,  John  Li  Mustian,  de- 

y      fendant  in  error. 

This  Court  will  not,  as  a  general  rule,  interfere  with  the  exercise  of  the 
sound  discretion  of  the  Court  below,  in  allowing  pleadings  and  process 
to  be  amended  under  the  liberal  provisions  of  the  Code. 

Amendment  of  process.  Before  Judge  Johnson.  Mus- 
cogee Superior  Court.     November  Term,  1870. 

Mustian  filed  a  bill  against  Mott  on  the  31st  of  December, 
1869,  and  prayed  therein  for  subpoena,  requiring  him  to  ap- 
pear at  the  next  Superior  Court  of  said  county.  On  the  2l8t 
of  April,  1870,  the  CJ^rk  issued  the  subpoena,  in  which  Mott 
was  required  to  appear  at  the  Superior  Court,  "to  be  held 
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on  the  fourth  Monday  in  October  next."  The  defendant 
was  served  on  the  22d  of  April,  1870.  When  the  cause  was 
called,  defendant's  counsel  moved  to  dismiss  the  bill,  because 
the  process  was  returnable  to  October  Term,  instead  of  May 
Term,  1870.  Plaintiff  moved  to  amend  the  process  by  in- 
serting May  for  October.  The  Court  allowed  this  amend- 
ment and  overruled  the  motion  to  dismiss.  This  is  assigned 
as  error. 

MasES  &  Downing,  for  plaintiff  in  error.  The  original 
process  was  void  and  not  amendable :  Revised  Code,  section 
3440;  13th  Georgia  Reports,  217. 

H.  L.  Benning,  for  defendant.  The  mistake  was  amend- 
able: 35th  Greorgia  Reports,  156,  269.  Informality,  etc., 
joes  not  vitiate :  Revised  Code,  section  4118.  Motion  comes 
boo  late :  Revised  Code,  section  4132. 

Warnee,  Judge. 

This  was  a  motion  to  dismiss  a  bill  pending  on  the  equity 
Bide  of  the  Court.  It  appears  from  the  record,  that  the  bill 
was  filed  on  the  31st  of  December,  1869,  and  the  process  at- 
tached thereto  required  the  defendant  to  appear  on  the  fourth 
Monday  in  October,  1870,  and  was  served  on  the  defendant 
22d  of  April,  1870.  The  complainant  moved  to  amend  said 
process,  so  as  to  make  it  returnable  to  the  May  Term  of  the 
Court,  1871,  and  have  an  alias  subpoena  issued,  returnable 
to  said  term;  which  motion  the  Court  allowed,  and  refused 
to  dismiss  the  bill;  whereupon,  the  defendant  excepted. 
Under  the  liberal  provisions  of  the  Code,  as  to  amendments 
Df  pleadings  and  process,  there  was  no  error  in  the  Court  in 
illowing  the  amendment  of  the  process,  and  this  Court  will 
aot  interfere  with  the  exercise  of  its  discretion  in  doing  so  in 
ills  ease,  and  refusing  to  dismiss  the  complainant's  bill. 

Judgment  affirmed. 
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William  L.  Stapler,  plaintiff  in  error,  vs.  Joseph  F. 

Burns,  defendant  in  error. 

Under  section  8755  of  the  Code  blank  indorsements  of  negotiable  paper 
may  always  be  explained  between  the  parties  themselves,  and  when 
taken  with  notice  of  dishonor,  or  of  the  aotaal  facts  of  sach  indorse- 
ment ;  and  where  one  indorsed  a  note  payable  to  his  order,  with  tlM 
distinct  agreement  that  he  did  so  only  to  pass  the  title,  and  that  he  wM 
to  be  under  no  liability  as  indorser,  and  the  plaintiff  ia  the  suit  took 
the  paper  with  full  notice  of  the  facts : 

HMf  That  the  Court  erred  in  sustaining  a  demurrer  to  a  plea  fully  set- 
ting up  this  defense  by  the  indorser. 

Parol  evidence.  Indorsers.  Before  Judge  Johnsok. 
Muscogee  Superior  Court.     November  Term,  1870. 

Burns  averred  that  Stapler  owed  him  $1,603  and  interest, 
because  on  the  11th  of  May,  1866,  A.  Gammell  gave  Stap- 
ler his  promissory  note,  whereby  he  promised  to  pay  said 
sum  to  the  order  of  Stapler  one  day  after  date,  and  then  and 
there  Stapler  indorsed  said  note  and  delivered  it  to  Bums. 

Stapler  pleaded  that  said  note  was  made  by  Gammell  pay- 
able to  Stapler's  order,*  and  Stapler,  for  accommodation  and 
without  any  consideration,  transferred  the  note  to  one  Mark- 
ham,  and  indorsed  the  same  for  negotiability  alone,  with  the 
understanding  and  agreement  with  Markham  that  Stapler 
was  not  to  be  liable  on  said  indorsement,  and  Markham 
transferred  said  note  to  Burns  by  delivery.  At  the  time  of 
this  last  transfer  Markham  and  Stapler  told  Burns  that  said 
indorsement  of  Stapler  was  made  merely  to  make  said  note 
negotiable,  and  that  Stapler  was  not  to  be  in  any  way  liable 
as  indorser  on  said  indorsement,  and  Burns  took  said  note 
with  the  understanding  and  agreement  that  Stapler  was  not 
to  be  bound  by  said  indorsement. 

This  plea  was  demurred  to,  and  the  demurrer  was  sos^ 
tained.     That  is  assigned  as  error. 

Blandford  &  Thornton,  for  plaintiff  in  error. 

No  appearance  for  defendant. 
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McCay,  Judge. 

We  can  only  suppose  this  demurrer  was  sustained  in  the 
haste  of  pressing  business  on  the  Circuit. 

The  Code^  section  3755,  is  plain  and  emphatic,  and  how- 
ever questionable  may  be  the  policy  of  it,  and  however  the 
role  of  the  common  law  may  be,  the  will  of  the  law-making 
power  of  this  State  must  be  the  rule  of  action  for  us. 

Judgment  reversed. 


Lucy  iL  Thompson,  plaintiflF  in  error,  vs.  R.  J.  Moses,  de- 
fendant in  error. 

Where  one  filed  his  petition  to  be  declared  a  voluntary  bankrupt,  and  ten 
days  thereafter  a  tract  of  land  belonging  to  him  was  sold  by  the  sheriff, 
under  &fi.fa.  from  a  Court  of  this  State  against  the  petitioner,  which 
had  been  previously  levied,  and  the  petitioner  was  afterwards  declared 
a  bankrupt,  but  died  before  the  proceedings  in  relation  to  his  bank- 
ruptcy were  concluded : 
-Beldf  That  the  sale  by  the  sheriff  was  a  good  sale,  and  divested  the  title 
of  the  bankrupt ;  that  no  title  to  the  property  ever  vested  in  the 
assignee,  and  the  purchaser  at  the  sheriff's  sale  got  a  good  title,  even 
as  against  the  wife's  right  of  dower,  under  the  laws  of  this  State. 

Lien.  Dower.  Bankruptcy.  Before  Judge  Johnson. 
Muscogee  Superior  Court.     November  Term,  1870. 

Mrs.  Thompson,  on  the  Ist  of  September,  1869,  prayed 
for  the  appointment  of  commissioners,  to  assign  her  dower 
in  certain  land,  of  which  she  averred  her  husband,  D.  B. 
Thompson,  died  seized  and  possessed.  Moses  objected,  for 
the  following  reasons :  In  the  fall  of  1867,  Robert  Hays 
obtained  a  judgment  against  said  D.  B.  Thompson,  in  the 
Superior  Court  of  said  county.  Said  land  was  levied  on  by 
a^./a.  issued  upon  that  judgment  and  other  fi.fas.y  on  the 
3d  of  April,  1868,  and  after  due  and  legal  advertisement, 
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said  land  was  sold  on  the  5th  of  May,  1868,  to  Moses,  at  a 
legal  sheriff's  sale.  The  sheriff  made  Moses  a  deed  and  pot 
him  in  possession,  and  Moses  ever  since  has  been  in  posses- 
sion of  said  land.  On  the  3d  of  May,  1868,  D.  B.  Thomp- 
son filed  his  petition  in  the  United  States  District  Court  to 
be  adjudged  a  bankrupt,  and  on  the  19th  of  May,  1868,  was 
so  adjudged,  and  all  his  property  was  then  and  there  assigned 
to  one  Sharman,  as  his  assignee  in  bankruptcy.  Sharman 
filed  his  petition  in  the  United  States  District  Court  to-va- 
cate  said  sale,  and  on  the  30th  of  March,  1870,  the  sale  was 
there  aflBrmed  by  a  decree.  D.  B.  Thompson  lived  several 
months  after  Moses  bought  and  had  possession  of  said  land, 
and  said  Thompson  did  not  die  seized  and  possessed  of  the 
same.  These  reasons  were  demurred  to,  but  the  Court  ove^ 
ruled  the  demurrer;  and  the  statements  being  conceded  to 
be  true,  the  Court  dismissed  the  application.  This  is  as- 
signed  as  error. 

H.  L.  Bennino,  for  plaintiff  in  error.  Dower  at  common 
law :  2  Bl.  Com.,  129;  by  our  statute,  Cobb's  N.  D.,  171, 
179 ;  28th  Ga.  R.,  478 ;  Revised  Code,  sec.  1753.  Dower  in 
Georgia  without  seizure  and  possession  at  death :  40th  Ga. 
R.,  32 ;  Davis  vs.  King,  last  term.  Dower  is  favored :  37tli 
Ga.  R.,  492.  Liens  are  postponed  for  dower:  R.  Code,  see. 
1759;  37th  Ga.  R.,  492;  38th,  1.  The  sheriff's  sale  was 
void,  because  after  petition  filed :  Bankrupt  Act  of  1867, 
sec.  14.  Title  went  to  assignee  subject  to  dower :  1st  G.  and 
J.,  232;  James'  Bankrupt  law,  38  ;  Rice's  Bankrupt  law  of 
•15th  June,  1871 ;  Rice's  Bankrupt  law  of  January  2d,  1871. 

M.  H.  Bandford  ;  R.  J.  Moses,  for  defendant. 

McCay,  Judge. 

We  decided  in  the  case  of  Sharman  vs,  Howell^  40th  Geor- 
gia, 257,  that  the  application  of  a  defendant  in  execution  to 
be  declared  a  bankrupt^  did  not  affect  the  right  and  duty  of 
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a  Bheriff  to  sell  property  levied  on  at  the  date  of  the  petition. 
The  Hen  of  the  judgment  is  preserved  by  the  bankrupt  law, 
and  it  is  at  the  option  of  the  plaintiflf  in  the  judgment  to  pro- 
oeed  with  his  execution,  or  to  go  into  the  Bankrupt  Court  and 
prove  his  debt.     On  looking  more  closely  in  the  subject,  we 
are  fally  satisfied  with  our  decision  in  that  case.     Under  the 
Bankrupt  Act  of  1840,  the  Supreme  Court  of  the  United  States 
held  this  very  position :  Swazers,  assignee,  vs.  Best,  3d  How- 
ard Beports,  161.     The  Act  of  1869  is,  in  this  respect,  very 
much  the  same.     No  case  of  this  kind,  under  the  Act  of 
1867,  has  come  before  the  Supreme  Court,  so  far  as  we  know. 
But  the  decisions  of  the  District  and  Circuit  Judges  have  been 
uniformly  in  accordance  with  the  view  we  have  taken :    See 
Bump  on  Bankruptcy,  362;  1  Bankrupt  Register,  150, 167; 
2  Bankrupt  Register,  150.     We  do  not  say  that  the  Bank- 
^pt  Court  may  not,  if  it  becomes  necessary  to  a  proper  dis- 
position of  the  bankrupt's  effect,  compel  the  judgment-credi- 
tor, who  has  made  a  levy,  to  come  into  that  Court,  by  special 
proceedings  against  him  for  the  purpose.     But  we  are  clear 
that,  in  ordinary  cases,  the  sheriff  may  proceed  with  a  levy 
made  before  the  petition  is  filed.    If  this  be  the  law,  the  title  of 
the  defendant  in^.  fa.  was  divested  by  the  sheriff,  and  never 
passed  at  all  to  the  assignee.    By  our  Code,  section  1 753,  the 
wife  only  has  dower  in  the  lands  of  which  her  husband  died 
seized.     At  his  death  he  had  neither  title,  possession  nor  right 
in  this  land,  and  the  wife's  right  of  dower  did  not  attach,  for 
the  simple  reason  that  the  land  had  been  sold  by  the  sheriff, 
and  the  title,  without  qualification,  had  gone  to  the  pur- 
chaser. 

We  incline  to  agree  with  the  argument  of  the  counsel  for 
the  plaintiff  in  error,  that  the  Code,  section  1753,  is  to  be 
construed  in  harmony  with  the  previous  Acts  in  reference 
to  dower,  and  that  the  right  of  the  widow  to  dower  must  be 
divested  by  some  of  the  modes  provided  by  the  Acts  of  1826, 
1842,  or  other  Acts;  for  by  the  Code,  section  1754,  a  naked 
conyeyance  of  the  title  in  trust  for  creditors,  as  is  the  case  of 
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an  assignee  in  bankruptcy,  does  not,  as  it  seemn  to  us,  bu 
the  riglit  of  dower,  if  the  husband  dies  before  the  propertj 
ja  sold,  aud  passea  to  a  purchaser  under  the  bankrupt  law. 
Under  our  Act  of  1842,  a  safe  by  the  sheriff  does  this;  bnt 
a  mere  seizure  ;vould  not  do  so.  We  do  not,  however,  on 
to  go  fully  into  this  question,  since  under  the  Act  of  1842, 
{Cobb's  Digest,  179,)  the  wife's  right  of  dower  was,  in  thi» 
csase,  barred  by  the  conveyance  of  the  sheriff,  in  piirsuanceirf 
a  sale  under  legal  process,  and  the  assignee  never  took  »aj 
interest. 

Judgment  affirmed. 


M.  C.  McCasn  et  al,  plaintiffs  in  error,  us.  ThompsOH  C  J 
Brown,  defendant  iu  error. 


When  partilionen,  appointed  bj-  tlic  Court  to  make  partition  of  II 
port  that  [t  cnnnnt  be  nqualty  divided,  and  recommend  a 
land  for  ili.viaion,  it  ia  the  lejjal  right  of  the  defendant  to  a 
turn  of  llie  partitioners,  and  to  iiitrodnce  evidence  to  show  thiti^ 
and  equitable  diviaton  of  tho  land  can  be  made  by  metes  aad  I 
nitboat  ordcriag  a  Bale  of  the  land  for  division. 

Partition  of  land.     Before  Judge  Johnsoit. 
perior  Court.     April  Ternj,  1871. 

Brown  averred  that  he  owned  a 
McCann  and  her  children  the  othei 
fled  lot  of  land,  and  prayed  the  apj 
ers  to  partition  it.     Five  p 
and  divide  the  lot,"     Onll 
them   returned  that  tb^jl 
$100  00  more  tbau  tho  n 
south  b 
north  \ 
tlieq 
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tes  anil  boiinils,  an<\  make  return  to  the  next  term  ol'  iLe 
art.     Ill  Aiiril,  1S71, three  of  tliein(twoof  tliis tliFrr E<e- 
;  two  of  tlio  tlircc  who  maile  the  first  return)  retumeJ  ihsi 
lui  lain!  could  not  be  (.'f|iially  (Uviilcil  between  sail  mr.les 
■eeatily   to   law,"   and  reconinicndeil  a.  sale  of  tie  had. 
uiisel  for  Mrg.  McC'uun  ami  cliildren,  traversed  lit  re- 
■Q  by  avfrriiig  tbat  said  land  coiilii  be  ttiviJoi  !  r  msie 
]  bdiiiid.'i  without  injury  to  the  value  of  either  LaJr*  aai 
ipojieil  to  try  tbat  issue.     The  Court  refused  to  lt«r  arr 
ideuvi',  anil  ordered  the  land  sold  foradivisioaof  ukihi- 
sis.    All  this  was  done  at  the  term  to  which  til-  its  n- 
:n  was  made.     This  is  assigned  as  error. 

B.  B.  IlrsTOX,  for  plaintiffti  lu  error. 

M.  H.  Beauford,  for  defendant. 

Wahn-er,  Judge. 

This  was  au  application  totbeSupeiKr(ki:r^' 
lot  of  land  number  one  hundred  MDigtm  '■^ 
inly.     The  partitioaers  appointed  br  m i^-'^ 
ttitiot)  of  the  land,  reported  to  tltte*'^'"'' 
(qoally  divided  betwra  ib||^h^(rJ«i'H/ 
nmnwnded  a  wJe  of  tlwlBjfc^g/**'?*^' 

F^HJ^H       ^  writiac 
T 


he 


iL..  ^ 


such 
been 
■r  that 
i^moiit, 
istribii- 
led.     A'u  rule 
iL  witii  the 


\ 
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the  land  by  metes  aud  bounds  could  not  be  made,  then  io 
order  a  sale  of  the  land :  Code^  sections  3925;  3927. 
Judgment  reversed. 


.B.  F.  MooBE;  guardian,  plaintiff  in  error,  vs.  J.  M.  Gni^ 

administrator,  defendant  in  error. 

Where  on  a  bill  filed  by  an  executor  for  direction,  and  for  the  diatrilM* 
tion  of  the  assets  to  which  the  heirs,  legatees  and  creditors  were  ptf* 
ties,  there  was  a  final  decree  distributing  the  assets : 

Heldj  That  the  widow  and  minor  children  were  not  entitled  toahiUof 
review,  on  the  ground  that  no  homestead  and  exemption  was  dwnd 
to  them  according  to  the  Constitution  and  laws  of  the  State. 

If  they  were  entitled  to  such  a  homestead  at  the  date  of  the  decree,  t&9 
should  have  set  it  up ;  and  if  they  were  not,  any  subsequent  law  lOI 
not,  without  express  words,  be  held  to  authorize  the  decree  to  h 
opened,  so  as  to  let  in  the  claim. 

Estoppel.    Homestead.    Before  Judge  Johnson.   Marion 
Superior  Court.     April  Term,  1871. 

This  was  a  bill  by  Moore,  guardian  of  Willie  Baldwiiit 
son  of  Charles  J.  Baldwin,  deceased,  contained  the  following 
averments :  Charles  J.  died  testate,  in  A.pril,  1867,  leaving 
real  estate  worth  82,440  00,  and  personalty  worth  $2,37200. 
In  May,  1867,  Gill  was  appointed  and  qualified  as  his  ad- 
ministrator, cum  teatamento  annexo.  Qill  obtained  an  order 
from  the  Ordinary  for  the  sale  of  said  property,  and  did  «D 
it  all.  Then  Gill  filed  a  creditor's  bill,  to  the  September 
Term,  1869,  of  the  Superior  Court  of  said  county.  In  Oe* 
tober,  1870,  a  decree  was  had  under  said  bill,  whereby  QiD 
was  required  to  pay  to  A.  V.  Boatrite,  in  right  of  his  wiftf 
$1,341  39,  with  interest  from  the  17th  of  March,  1870,  «i 
preferred  debt,  and  to  pay  the  balance  of  the  proceeds  of  aud 
sale  to  the  other  creditors  pro  rata.  The  decree  directed  that 
Gill  should  not  pay  said  debt  to  Boatrite,  until  Boatrite 
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should  give  security  to  repay  the  money  if  said  decree  should 
be  set  aside.     Boatrite  gave  the  bond  and  Gill  paid  him 
81,100  00.     But  Gill  made  this  payment  after  he  was  fully 
advised  that  Mrs.  Baldwin,  for  herself  and  three  minor  chil- 
dren, had  applied  for  an  investment  of  part  of  the  cash^  as  a 
Lomestead  for  her  and  said  minor  children.     This  applica- 
tion was  in  the  name  of  Gill,  as  administrator,  and  was  made 
in  November,  1870,  and  approved  by  the  Ordinary  in  De- 
cember, 1870.     The  Ordinary  ordered  Gill  to  invest  $2,- 
000  00,  in  specie,  for  a  homestead  for  complainant.     Before 
the  rendition  of  said  decree,  the  General  Assembly  had  passed 
tbill  authorizing  administrators,  etc.,  to  make  such  invest- 
ment; but  this  was  unknown  to  complainant     Said  sale 
poduoed,  say  $5,500  00,  of  which  say,  $2,400  00  is  in  hand. 
It  occurred  before  the  passage  of  Homestead  Act.     To  com- 
(dy  with  the  order  of  the  Ordinary  will  require  all  the  cash 
itt  Gill's  hands,  and  what  he  has  paid  to  Boatrite.     The 
pnyer  was  that  Boatrite  repay  Gill,  and  that  Gill  be  ordered 
to  make  the  investment  requjred  by  the  Ordinary.     The 
Chancellor  dismissed  the  bill  for  want  of  equity.     That  is 
Usigned  as  error. 

B.  B.  HiNTON,  for  plaintiff  in  error. 

John  Peabodt  ;  M.  H.  Blandfobd,  for  defendant. 

Mc€ay,  Judge. 

The  bill  ID  this  case  shows  no  legal  reason  why  the  solemn 
lodgment  of  tlie  Court,  in  the  creditor's  bill  or  bill  for  mar- 
ihalling  the  assets  of  the  estate,  should  be  set  aside.  In  such 
i  bill,  all  the  parties  in  interest  are  presumed  to  have  been 
parties.  This  bill  does  not  allege  to  the  contrary,  or  that 
there  was  any  fraud  or  other  reason  why  the  judgment, 
iolemnly  had  upon  all  the  issues  arising  upon  the  distribu- 
tioa  of  tlie  assets  of  the  estate,  should  be  opened.  No  rule 
\b  better  settled,  nor  is  there  one  more  consonant  with  the 
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public  interest,  than  the  settled  doctrine  that  the  judgment 
of  a  Court  upon  a  matter  in  issue  between  the  partieSiiaooo- 
clusive  of  their  rights.     It  may  be  that  the  judgment  m 
not  a  proper  one ;  but  the  law  furnishes  the  means  for  id 
correction,  if  wrong,  by  writ  of  error,  and   it  would  be  a 
reckless  disregard  of  the  public  interests,  as  well  as  a  viok- 
tion  of  the  rights  of  parties,  to  permit  a  matter  settled  bjt 
judgment,  to  be  opened  and  reinvestigated,  unless  there  mi 
fraud,  accident,  etc.     A  mere  failure  to  set  up  a  right  when 
the  issue  involves  it,  is  not  a  ground  for  opening  the  jadg- 
ment.     The  complainant  must  show  fraud,  accident,  eta, 
unmixed  with  any  negligence  upon  his  part.     Thefiotthit 
the  General  Assembly  has  passed  a  new  law  upon  the  sob- 
ject  of  the  homestead,  cannot  affect  the  question.     Even  if  it 
were  competent  for  the  General  Assembly  to  alter,  by  iti 
Acts,  the  rights  of  the  parties  as  fixed  by  the  judgment,  the 
Act  of  1870  is  not,  in  its  terms,  retrospective,  so  as  to  apply 
to  a  case  settled  by  a  solemn  decree  of  a  Court  of  eqaitf. 
The  settled  rule  for  the  construction  of  statutes,  is  not  to 
give  them  a  retrospective  operation,  unless  the  languages 
imperatively  requires. 
Judgment  affirmed. 


Edward  S.  Rowland,  plaintiff  in  error,  vs.  W.  A.  Eas- 
SOME  &  Company,  defendants  in  error.  | 


(LocHRiNE,  Chief  Jastioe.  having  been  of  counsel  below  would  not  pt&M 

Unless  it  is  apparent  that  the  presiding  Judge  of  the  Court  belov  bi 
violated  some  legal  or  equitable  rule  in  refusing  to  grant  an  ii^jonctioit 
this  Court  will  not  interfere  with  the  exercise  of  his  discretion. 

Equity.    Injunction.    Before  Judge  Johnson.  Muscogee 
Superior  Court.     June^  1871. 
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Rowland,  of  New  Haven,  Connecticat,  made  tlie  following 
oomplaint:  In  1859  he  sold  Coleman  goods  for  $369  75, 
and  took  his  note  therefor,  sued  upon  this  note  and  ob- 
tuned  judgment  in  March,  1867,  but  as  yet  has  not  collected 
the  money.  In  1863,  Coleman,  to  defraud  Rowland,  made 
ti  &iaey  ex  parte  statement  to  the  Chancellor,  that  his  wife 
had  a  separate  estate,  and  procured  himself  to  be  appointeil 
her  trustee.  She  never  had  any  trust  property  but  about 
$300  00  worth,  and  that  Coleman  reduced  to  his  possession 
between  their  marriage  and  the  giving  of  said  note. 

In  April,  1866,  after  Rowland  sued  Coleman,  Mrs.  Cole- 
man and  Ransome  &  Company,  of  New  York  city,  knew  he 
owed  said  debt  and  was  sued  therefor,  and  yet  they  all  com- 
bined to  hinder  and  delay  Rowland  from  collecting  his  said 
debty  and  to  execute  this  said  purpose,  Coleman  and  his  wife 
assigned  to  Ransome  &  Company  a  certain  stock  of  goods  in 
Coleman's  possession,  it  being  all  his  property,  -subject  to 
levy  and  sale.  Ransome  &  Company  accepted  the  deed,  ap- 
pointed Coleman  their  agent,  with  authority  to  dispose  of 
said  property  as  he  pleased,  and  left  them  under  his  absolute 
and  exclusive  control.  This  was  carefully  concealed  from 
Rowland. 

In  August,  1867,  Mrs.  Coleman  filed  a  bill  against  Cole- 
man and  Ransome  &  Company,  to  set  aside  said  assignment 
and  have  said  property  declared  a  part  of  her  trust  estate, 
and  under  the  prayer  of  said  bill  the  goods  were  put  into  the 
hands  of  a  Receiver.  The  Receiver  sold  the  goods,  and 
holds  $1,100  00  subject  to  the  order  of  the  Court.  The  case 
of  Mrs.  Coleman  against  Coleman  and  Ransome  &  Company, 
resulted  in  a  decree  that  Ransome  &  Company  were  entitled 
to  the  proceeds  of  said  goods.  Coleman  is  insolvent,  Ran- 
Bome  &  Company  reside  out  of  this  State,  and  have  no  prop- 
erty here.  He  prayed  that  the  Receiver  should  not  pay  out 
the  proceeds  to  Ransome  &  Company ;  that  another  Receiver 
be  appointed  to  hold  said  fund  pending  thia  litigation ;  that 
the  appointment  of  a  trustee  and  said  assignment  be  set  aside, 
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and  for  general  relief.  Jurisdiction  was  fixed  by  averring 
Rowland's  solicitors  and  agents  resided  here.  To  this  bill 
was  attached  copies  of  the  papers  alluded  to.  It  was  veri- 
fied by  Rowland's  solicitor,  who  swore  that  the  facts  stated 
as  to  recovering  said  judgment  and  other  proceedings  at  com- 
mon law,  and  the  amount  stated  to  be  due  on  the  judgment, 
are  true  to  the  best  of  his  knowledge  and  belief;  that  he 
had  control  of  the  judgment,  and  knew  the  facts  better  thu 
his  client.  The  Chancellor,  when  this  bill  was  presented  to 
him,  refused  to  grant  the  injunction,  etc.,  and  that  is  assigned 
as  error. 

L.  T.  Downing,  R.  J.  Moses,  for  plaintiff  in  error. 

Chappell  &  Russell  ;  Blandford  ;  Farrar  &  Thom- 
as, by  E.  Thomas,  Smith  &  Alexander,  for  defendants. 

Warner,  Judge. 

This  was  an  application  to  the  Judge  of  the  Superior  Comt 
for  an  injunction,  which  was  refused,  whereupon  the  oom- 
plainantd  excepted.  On  reading  the  allegations  in  cooaplain- 
ant's  bill,  and  the  affidavit  of  the  complainant's  solicitor 
thereto,  this  Court  will  not  control  the  discretion  of  the  Court 
below  in  refusing  the  injunction  prayed  for  in  this  case. 

Judgment  affirmed. 


William  D.  Pierce  et  al,  plaintiffs  in  error,  vs.  W.R 
DeGraffenried,  defendant  in  error. 

Where  one^  who  was  not,  in  fact,  the  head  of  a  family,  applied  ftv  * 
homestead  as  sach,  under  the  Act  of  18G8,  and  the  same  was  laid  off 
to  him,  and  being  in  possession  thereof,  it  was  levied  upon  to  SMm 
ekji.fa.  against  him,  and  he  dying,  the  homestead  was  claimed  l^lii* 
heirs-at-law : 

Heldf  That  on  the  trial,  it  was  not  error  in  the  Court  to  reject  the  6X* 
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plification  from  the  Ordinary,  laying  off  the  homestead,  the  claim- 
t  not  pretending  that  they  claimed  under  the  family. 
slidm  case  where  the  defendant  mfi.fa,  is  in  possession  at  the  date 
the  levy,  the  claimant  cannot  defeat  the  plaintiff  in  ^.  /a.,  by  show- 
;  title  in  a  third  person  not  a  party  to  the  record. 

laim.     Homestead.     Before  Judge  Cole.     Houston  Su- 
)r  Court.     December  Term,  1870. 

eGraffenried's  fi,  fa.  was  levied  on  certain  land  as  the 
lerty  of  Arthur  Watson.  Pierce  et  al.  claimed  the  land. 
fi.  feu  was  read  in  evidence,  and  it  was  shown  that  Ar- 
Watson  lived  on  the  premises  at  the  date  of  the  levy, 
died  there ;  he  was  a  bachelor  with  no  family  except 
d  servants. 

laimants  showed  that  certain  bastards  had  been  sworn  to 
Bon,  but  that  he  did  not  recognize  them  as  his.  And 
offered  to  show  that  he  liad  had  this  land  set  apart  as 
homestead.  But  claimants  not  pretending  that  they 
ned  under  this  homestead,  or  were  part  of  Watson's 
ily,  the  Court  rejected  the  evidence.  The  property  was 
id  subject.  Error  is  assigned  upon  the  rejection  of  said 
ienoe. 

Tarben  &  Grice,  for  plaintiffs  in  error. 

OB,  Hall  &  Poe,  for  defendant. 

[cCay,  Judge. 

his  was  a  claim  case  under  our  statute.  It  was  in  proof 
the  defendant  in  execution  was  in  possession  at  the  date 
he  levy.  The  burden,  therefore,  of  showing  title  in  the 
natU  was  upon  the  claimant:  Code,  section  386.  The 
mant  is  required  to  make  oath  to  the  property :  Code, 
ion  3675.  The  form  of  the  oath  being  in  use  is,  that 
e  property  levied  on  is  not  the  property  of  the  defendant, 
18  the  property  of  the  claimant.^'  And  that  is  the  issue 
3very  claim  case  under  a  levy  of  an  execution  from  an 
Yoii.xun-26. 
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ordinary  judgment:  See  Forsyth  vs.  Marberry^  R.  M.  Charl- 
ton, 324;  Robison  vs.  Schley  &  Cooper y  6  th  Georgia,  515; 
Beers  et  al.  vs.  Darmn's  executors,  8tli  Georgia,  556.  In  all 
these  cases  it  is  held  in  accordance  with  what  we  have  stated 
to  be  the  issue,  that  the  claimant  must  prove  title  in  him- 
self, and  that  he  cannot  defeat  the  plaintiff  in^.  fa,  by  show- 
ing an  outstanding  title  in  third  persons.  Here  the  claim- 
ants do  not  pretend  to  claim  title  under  the  wife  or  children 
of  the  defendant,  and  the  record  from  the  Ordinary  coald 
only  show  a  title  in  them.  That  title  it  is  for  them  to  en- 
force and  insist  upon,  and  not  strangers.  We  see,  therefore, 
no  error  in  the  ruling  of  the  Court  excluding  the  record  lay- 
ing off  a  homestead.  Had  the  claimants  stated  that  they  ex- 
pected to  connect  themselves  with  this  record,  to  show  that, 
under  it,  they  had  acquired  title,  it  would  be  admissible. 
But,  so  far  as  appears,  they  do  not  claim  under  it.  They  are 
not  the  heirs  of  the  wife  and  children,  nor  are  they,  so  far  as 
appears,  in  any  way  connected  with  them.  It  is  a  simple 
attempt  to  defeat  the  plaintiff's  levy  by  showing  title  in  an 
outside  claimant,  not  in  the  record,  as  a  party.  We  there- 
fore affirm  the  judgment  in  this  case,  since  if  the  record  from 
the  Ordinary  was  properly  excluded,  the  plaintiff  in/./fl* 
was  clearly  entitled  to  a  verdict.  He  had  proven  the  defend- 
ant in  possession  at  the  date  of  the  levy,  and  there  was  noth- 
ing to  rebut  this  prima  facie  right.  We  do  not  go  into  the 
other  questions  made,  as  in  the  view  we  have  taken  of  the 
case,  they  are  immaterial. 
Judgment  affirmed. 
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B.  A.  Thornton,  Receiver,  plaintiff  in  error,  vs.  Taylor 

F.  Gibson,  defendant  in  error. 

(LocamAVB,  Chief  Justiee,  said  he  was  related  to  one  of  the  parties  by  former 

marriage,  but  consented  to  preside.) 

When  the  issae  before  the  Court  and  jury  is  whether  there  was  an  exist- 
ing partnership,  or  no  partnership  between  certain  parties,  and  there 
is  any  evidence  either  for  or  against  the  existence  of  the  alleged  part- 
nership, that  question  should  be  submitted  to  the  jury,  and  it  is  error 
for  the  Court  to  grant  a  non-suit  where  there  is  any  evidence  for  the 
jury  to  consider  in  relation  to  that  fact. 

Non-8uit.     Partnership.     Before  Judge  Cole.     Crawford 
Superior  Court.     April,  1870. 

"  Beverly  A.  Thornton,  Receiver  of  the  estate  of  J.  A. 
Balston,"  averred  that  Taylor  F.  Gibson  was  indebted  "  to 
him ''  $500  00  for  rent  of  a  store  for  a  year,  from  the  first 
of  October,  1866.  The  defendant  pleaded  the  general  issue 
and  ac^io  non,  because  in  August,  1866,  he  and  Thornton 
and  A.  W.  Gibson,  agreed  to  go  into  partnership  as  mer- 
chants in  Macon,  and  that  Thornton,  who  controlled  stores 
as  administrator  of  Ralston,  should  select  a  store  for  the 
partnership,  and  he  did  reserve  a  store  (but  not  the  one  he 
agreed  to  reserve)  for  said  firm ;  the  firm  dissolved  before  the 
first  of  October,  1866,  never  occupied  the  store,  but  it  was 
kept  by  Thornton  as  such  administrator.  On  the  trial  it  was 
shown  by  plaintiff  that  one  of  the  Gibsons  applied  to  Thorn- 
ton for  a  store  for  the  Gibsons,  saying  they  w^ished  to  move 
to  Macon,  to  put  in  $5,000  00  apiece  and  merchandise  as 
partners,  and  that  Thornton  said  he  could  furnish  a  store, 
and  wished  to  put  in  $5,000  00  and  become  their  partner. 
To  this  they  agreed.  He  did  not  get  for  them  the  store 
which  they  wanted,  but  reserved  another,  at  $2,500  00  per 
annum,  which  belonged  to  said  estate.  Circumstances  pre-' 
Tented  the  Gibsons  from  moving  to  Macon,  and  defendants 
wrote  Thornton,  telling  him  to  rerent  the  store  &s  best  he 
ooald,  and  that  he,  Thornton^  should  loose  nothing  by  rea- 
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son  of  renting  it  for  less  than  82,500  00.  Thornton  did 
rerent  it  for  $2,000  00,  and  that  was  all  that  then  could  be 
had  for  it,  it  being  past  the  season  for  renting. 

Further,  plaintiff  testified  that  he  did  propose  to  put  in 
$5,000  00  and  become  a  member  of  the  firm  when  the  Gib- 
sons should  come  to  Macon  and  begin  business,  and  to  this 
the  Gibsons  assented ;  there  was  no  partnership  and  there 
was  to  be  none  until  they  came  to  Macon  and  began  basi- 
ness,  then  Thornton  was  to  put  in  $5,000  00,  which  he  had 
always  been  ready  to  do. 

Here  plaintiflF  closed  and  the  Court  non-suited  his  cause 
upon  the  ground  that  he  had  sliewn  that  the  store  was  ren- 
ted to  a  firm,  and  not  to  defendant  individually.  That  is 
assigned  as  error. 

F.  F.  Best,  for  plaintiff  in  error. 

S.  Hall,  for  defendant  no  time  being  specified  for  part- 
nership to  begin,  it  begins  at  once :  Revised  Code,  section 
1881 ;  Story  on  P.,  section  194.  All  partners  must  be  sued 
together:  Revised  Code,  section  3272,  3274,  1888,  1889; 
1  Ch.  PL,  42.  One  may  not  at  law  sue  his  partners:  Story 
on  part.,  sections  221,  234 ;  2  Bos.  and  Pal.,  120, 124,  note  C. 

(The  failure  of  the  record  to  reach  this  Court  at  last  term, 
in  time,  postponed  the  cause  to  this  term.) 

Warner,  Judge. 

This  was  an  action  brought  by  the  plaintiff,  as  the  Receiver 
of  the  estate  of  J.  A.  Ralston,  against  the  defendant,  to  re- 
cover the  sum  of  $500  00,  alleged  to  be  due  the  estate  of 
Ralston,  for  the  rent  of  a  store-house  in  the  city  of  Macon. 
The  defendant  plead,  that  at  the  time  the  store-house  was 
rented,  there  was  a  copartnership  existing  between  the  plain- 
tiff, in  his  individul  capacity,  and  the  defendant,  and  one 
Aurelius  Gibson,  to  do  business  as  merchants,  in  the  city  of 
Macon,  which  copartnership  was  aflerwards  dissolved.  On 
the  trial  of  the  case,  afler  the  plaintiff  had  closed  his  evi- 
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dence,  the  defendant  demurred  thereto,  and  moved  the  Court 
to  grant  a  non-suit,  on  the  ground  that  the  plaintiiTs  evi- 
dence showed  the  existence  of  a  partnership  as  alleged  by  the 
defendant,  at  the  time  the  store-house  was  rented.  The 
Court  granted  the  non-suit,  and  the  plaintiff  excepted. 

1.  This  waA  a  demurrer  to  the  plaintiff's  evidence,  and  the 
question  for  the  decision  of  the  Court  upon  that  demurrer, 
was  not  as  to  the  preponderance  of  the  evidence  in  favor  of 
the  partnership,  but  whether  there  was  any  evidence  denying 
the  existence  of  the  partnership  at  the  time  the  store-house  was 
rented.  If  there  was  any  evidence  on  which  the  jury  could 
have  found  that  there  was  no  partnership,  then  they  should 
have  been  allowed  to  consider  and  pass  upon  tliat  evidence : 
Tison  vs.  Yawn  J  15th  Georgia  Reports,  491 ;  Biggera  r«.  Pace^ 
6tb  Georgia  Reports,  172.  Thornton  states  in  his  answer  to 
interrogatories,  ^Hhat  there  was  a  proposition  made  by  him, 
that  when  the  defendant  and  his  brother  should  come  to 
Macon  and  commence  business,  that  he  would  put  in  $5,- 
000  GO  as  a  partner,  to  which  the  defendant  assented ;  there 
teas  no  partnership,  and  there  was  to  be  none  until  they  came 
up  to  Macon  and  commenced  business;  they  never  came,  and 
there  never  was  any  partnership  formed.''  It  was  error  in  the 
Court  sustaining  the  demurrer  to  the  plaintiiTs  evidence  as 
disclosed  by  the  record,  and  granting  the  non-suit.  The 
question  of  partnership  or  no  partnership  should  have  been 
sabmitted  to  the  jury,  under  the  evidence  in  this  case. 

Let  the  judgment  of  the  Court  below  be  reversed. 


Patbick  Kerwin,  plaintiff  in  error,  vs.  James  &  Cum- 

MINOS,  defendants  in  error. 

Where  Kerwin  rented  the  premises  of  Cammings  by  the  month,  com- 
mencing on  the  7th  of  May,  with  the  understanding  that  he  would  keep 
them  until  October,  and  the  agent  of  Cummings,  who  made  the  con- 
tract, testified  that  the  renting  was  only  to  the  Ist  of  October,  but 
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there  was  also  evidence,  to- wit:  the  regular  receipt  of  the  rent, 
monthly,  on  the  7th  of  the  month,  that  the  renting  was  until  the  Ttk 
of  October : 
Hdd,  That  whether  the  renting  was  to  the  1st  or  the  7th  of  October) 
was  a  question  of  fact  for  the  jury,  and  they  having  found  for  the  pliiii* 
tifft  and  the  Court  below  having  refused  a  new  trial,  this  Court  will 
not,  under  the  facts  as  they  appear  in  the  record,  disturb  the  jadg- 
ment. 

New  Trial.     Before  Judge  Cole.     Bibb  Superior  Ooarfc 
October  Term,  1870. 

On- the  3tl  of  October,  1870,  James  &  Gummings  sued  oot 
a  warrant  against  Kerwin,  as  their  tenant,  holding  bejond 
his  term.  He  filed  his  aiBdavit  that  his  term  had  not  ex- 
pired. On  the  trial,  one  of  the  plaintiffs  testified  that  be 
authorized  one  Whippier  to  rent  the  premises  till  the  1st  of 
October,  1870,  at  $10  00  per  month.  Whippier  testified  that 
on  the  7th  of  May,  1870,  he  rented  the  premises  to  defend- 
ant at  $10  00  per  month,  and  that  afler  the  contract  wis 
closed,  he  remarked  to  defendant,  "  I  suppose  you  will  keep 
it  until  October?"  and  he  said,  "Certainly.''  He  collected 
the  rent  monthly,  on  the  7th  of  each  month.  When  he  col- 
lected rent  on  the  7th  of  September,  defendant  said, '.'  WW 
about  the  rent  for  next  year?"  and  he  replied  that,  as  long 
as  he  controlled  the  house,  he  could  have  it.  A  few  diij8 
afterwards,  plaintiffs  told  Whippier  that  they  had  sold  the 
house  and  he  would  have  nothing  to  do  with  it  after  the  1st 
of  October,  and  he  told  defendant  that  his  agency  expired 
on  the  Ist  of  October.  The  defendant  offered  to  pay  the 
rent  up  to  the  7th  of  October,  if  Whippier  would  give  him 
a  receipt  up  to  that  date,  but  he  would  not.  There  was  no 
agreement  as  to  the  rent  for  the  fractional  part  of  the  month, 
but  the  renting  was  by  the  month,  to  end  on  the  1st  of  Oc- 
tober, 1870.  The  defendant  testified  substantially  as  did 
Whippier,  but  claimed  that  by  the  first  contract  his  renting 
was  to  expire  on  the  7th  of  a  mouth,  and  that  by  the  second 
contract^  he  had  rented  the  premises  for  another  year.    Aod 
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he  introduced  a  witness  to  give  aid  to  those  positions,  by  de- 
tailing conversations  between  the  parties.  He  put  in,  also, 
his  receipts  for  rent  up  to  the  7th  of  September,  1870.  Each 
was  for  ^'one  month's  rent,  $10  00,''  and  each  was  dated  on 
the  7th  of  the  month  when  the  payment  was  made.  The 
jury  found  for  plaintiffs.  Defendant  moved  for  a  new  trial 
upon  the  grounds  that  the  verdict  was  contrary  to  law  and 
strongly  and  decidedly  against  the  weight  of  the  evidence. 
The  Court  refused  a  new  trial,  and  that  is  assigned  as  error. 

Lyon,  DeGraffenried  &  Irvin,  for  plaintiff  in  error. 

A.  W.  Persons  ;  A.  O.  Bacon,  for  defendant. 

McCay,  Judge. 

This  case  turns  wholly  on  the  evidence.  If  the  renting 
was  only  till  the  1st  of  October,  the  finding  is  right;  if  till 
the  7th,  it  is  wrong.  We  incline  to  think  that  the  weight 
of  the  evidence  is  against  the  verdict,  but  there  is  clearly  evi- 
dence on  the  other  side.  Mr.  Whippier  testifies,  positively, 
that  the  tenantcy  was,  by  the  bargain,  to  expire  on  the  1st 
of  October.  Perhaps  the  jury  gave  more  weight  to  this  state- 
ment, than  they  did  to  the  statements  of  the  other  witnesses. 
This  it  was  their  right  to  do,  especially  as  the  others  were 
parties  and  this  witness  had  no  interest.  As  we  have  so  often 
said,  the  jury  is  the  tribunal  to  determine  the  facts;  and  un- 
less their  decision  be  such  as  to  show  passion,  mistake,  preju- 
dice or  misconception,  if  the  Judge  below  refuses  to  interfere, 
it  must  be  a  peculiar  case  to  justify  this  Court  in  doing  so. 

Judgment  affirmed. 
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P.  W.  Doyle  et  al,,  plaintifTs  in  error,  vs.  The  Tr\ 
OP  THE  African  Methodist  Church  d  al.,  defendants 
in  error. 

(LooHBAKB.  Chief  Justice,  did  not  preside  in  this  case  because  he  was  oounl 

below.) 

1.  When  there  is  no  error  in  the  ruling  of  the  Coart  in  refusing  a  new 
trial  and  the  verdict  is  right  under  the  law  and  facts  of  the  case,  tliis 
Court  will  not  interfere  with  its  discretion  in  refusing  to  set  it  aside. 

2.  If  parties  settle  a  cause  bj  an  agreement,  part  of  which  is  that  t]» 
sheriff  shall  sell  the  property  in  dispute  and  divide  the  proceeds  be- 
tween the  parties,  and  said  settlement  is  made  the  judgment  of  the 
Court,  the  sale  bj  the  sheriff  under  said  agreement  is  not  a  judicial 
sale.     (R.) 

Sberiff^s  sales,  etc.    Before  Judge  Cole.    Bibb  Superior 
Court.     October  Term,  1870. 

The  trustees  of  the  Methodist  Episcopal  Church,  South, 
brought  ejectment  and  proceeding  to  oust  tenants  holding 
over  against  the  trustees  of  the  African  Methodist  Church, 
for  a  vacant  lot  in  Macon.    On  the  10th  of  January,  1870, 
that  cause  was  disposed  of  by  the  following  consent  and  or- 
der :     "  The  above  case  is  settled  on  the  following  terms,  to- 
wit:     The  lot  of  land  in  dispute  shall  be  sold  by  the  sheriff 
of  Bibb  county,  on  the  first  Tuesday  in  February,  next,  after 
advertising  the  same  once  a  week,  in  the  daily  Telegraph  and 
Messenger,  until  day  of  sale;  terms  of  sale  cash.     After  pay- 
ment of  the  costs  of  the  above  suit  and  expenses  of  sale,  the 
balance  of  the  money  arising  from  the  sale,  be  equally  di- 
vide<l  between  the  Methodist  Episcopal  Church,  (to  be  paid 
to  Peter  Solomon)  and  the  African  Methodist  Church,  (to  he 
paid  to  Jefferson  Long.)  James  Jackson, 

Attorney  for  Methodist  Episcopal  Church,  South. 

O.  A.  LOCHRANE, 

Attorney  for  African  Methodist  Church. 
Ordered  that  the  above  settlement  be  and  the  same  is  here- 
by made  the  judgment  of  the  Court,"    This  agreement  and 
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CT  was  entered  upon  the  minutes  of  the  Court,  the  sheriff 
'ertise<]  the  property  accordingly,  and  on  the  first  Tues- 

iD  February,  1870,  at  the  Court-house,  within  the  legal 
T8  of  sale,  offered  the  lot  for  sale,  and  knocked  it  down 
)oyIe  at  $600  00.  Very  soon  afterwards  tlie  sheriff  was 
ified  by  counsel  not  to  make  Doyle  a  deed,  because  they 
inded  trying  to  set  said  sale  aside  upon  the  ground  that 
bad  combined  with  Doyle,  and  sold  said  property  hur- 
lly,  for  less  than  its  value,  fraudulently.  The  sheriff  did 
ce  Doyle  a  deed  and  put  him  in  possession.  Meanwhile 
ttsel  procured  an  order  from  Judge  Cole,  in  Chambers, 
;  the  sheriff  should  stop,  but  the  sheriff  had  no  notice  of 
till  after  he  had  made  the  deed  and  put  Doyle  in  posses- 
.  The  trustees  then  combined  and  filed  a  bill  against 
le  and  the  sheriff  to  set  aside  the  deed,  and  to  have  said 
I  re-sold.  They  averred  that  by  consent  the  sheriff  knock- 
ff  the  land  for  $600  00  to  Doyle,  when  others  were  try- 
to  bid  higher,  and  when  others  still  were  coming  to  bid, 

when  the  land  was  worth  $2,000  00.  Further,  they 
red  that,  as  this  sale  was  by  said  consent  order,  and  not 
»r  a  ^.  /a.,  it  had  no  validity  till  it  should  be  affirmed 
tie  Court  upon  a  report  of  the  same  being  made  by  the 
iff  to  the  Court. 

oyle  and  the  sheriff  denied  all  fraud.  At  the  trial  it 
shewn  that  the  offering  of  the  land  occurred  at  the  usual 
3  of  sheriff's  sales,  at  11|  o'clock,  A.  M.,  on  said  first 
iday  in  February,  which  was  an  extremely  cold  and 
ly  day ;  that  the  same  was  made  under  said  consent  or- 
and  that  Doyle  bid  it  off  at  $600  00,  paid  the  money, 
was  put  in  possession  by  the  sheriff,  all  on  that  day. 
evidence  as  to  the  fairness  of  the  sale  was  as  follows, 
^Dtially : 

domon  testified  that  on  said  day  he  went  to  the  Court- 
e  to  attend  said  sale,  and  went  into  the  City  Hall  to 
for  the  sheriff,  took  up  a  newspaper  and  remained  there, 
iogi  about  thirty  minutes.     He  intended  making  the  land 
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bring  $1,000  00  or  $1,500  00,  (thinks  it  worth  $1,000 
but  it  was  sold  by  the  sheriff  while  he  was  in  the  City  Hall. 
He  thinks  if  the  sheriff  had  ''cried"  in  the  usual  tone  of 
auctioneers  he  would  have  heard  him,  but  he  did  not  heir 
him. 

Long  testified  that,  as  one  of  the  trustees  of  the  African 
Methodist  Church,  he  went  to  said  sale;  in  going  he  saw  the 
sheriff  reading  out  of  a  paper,  and  before  he  oould  get  to 
the  Hall  the  sheriff  had  knocked  off  the  land  to  Doyle.  He 
intended  making  the  proi)erty  bring  $1,000  00,  which  it  is 
worth.  He  thought  the  sheriff  did  not  "  cry  "  the  proper^ 
long  enough.  Before  the  sale  Doyle  told  Long  he  would 
run  up  the  lot  to  $1,000  00,  but  on  the  night  before  the  sale 
Doyle  told  him  he  would  not  give  that  much  for  it. 

Two  other  witnesses,  Adams  and  Blake,  testified  that 
when  within  forty  steps  of  the  hall,  tliey  saw  the  sheriff  read 
from  a  newspaper,  and  then  begin  to  "cry"  the  property; 
they  quickened  their  pace,  and  just  as  they  reached  the  steps 
of  the  hal  I,  the  sheri  ff  knocked  off  the  pro[>erty .  They  thought 
the  time  between  when  he  read  and  knocked  off  the  property 
was  not  longer  than  a  minute  and  a  half.  They  admitted 
that  property  frequently  sold  at  sheriff's  sale  for  much  less 
than  its  value,  sometimes  for  not  over  half  its  value. 

Another  witness  testified,  that  when  the  sheriff  came  to 
the  hall,  he  told  the  persons  present,  eight  or  ten,  that  be 
was  going  to  sell  this  land,  and  asked  them  to  come  and  bid. 
He  sold  from  the  steps,  and  these  persons  were  against  the 
side  of  the  house  below  him,  to  shield  them  from  the  wind. 
It  was  blowing  very  hard  and  it  was  difficult  to  hear.  He 
thought  the  sale  did  not  occupy  as  much  time  as  is  usual  st 
sheriffs'  sales  of  valuable  pro|)erty;  did  not  remember  that 
but  one  bid  was  made.  He  was  asked  if  he  did  not  ask  the 
sheriff  to  give  him  a  chance  to  bid  before  he  knocked  off  the 
lot,  but  he  said  if  he  did  so,  it  was  in  jest^  as  he  had  no  ideA 
of  bidding. 

The  sheriff  testified  that  he  read  the  advertisement  in  his  ^ 
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usaal  tone  on  such  occasions,  received  a  bid  of  $500  00  from 
one  Murphy,  "cried"  it;  soon  after,  Doyle  bid  $600  00,  he 
"cried '^  that,  and  called  on  the  bystanders  to  raise  the  bid 
or  he  would  knock  oiT  the  land.  Waiting  long  enough  and 
observing  no  disposition  to  bid  higher,  he  knocked  it  off  to 
Doyle.  He  said  the  sale  was  fair  and  without  any  collusion 
BO  far  as  he  knew ;  he  had  no  interest  and  never  had  any  in 
the  sale.  He  spoke  loud  enough  for  any  of  the  bystanders 
to  hear  him  if  they  had  listened.  Fifteen  or  twenty  persons 
were  present  at  the  sale.  He  did  not  knock  off  the  property 
sooner  because  he  saw  Adams  and  Blake  coming.  He  did 
not  go  to  the  hall  with  Doyle  and  Murphy.  He  was  noti- 
fied by  counsel  not  to  make  Doyle  a  deed;  but  being  advised 
by  Doyle's  attorney,  and  shown  the  law,  he  did  so  upon 
Doyle's  demand.  Afterwards,  he  received  the  order  from 
the  Judge  requiring  him  to  stop.  He  said  Adams  and  Blake 
were  mistaken;  that  he  saw  them  coming,  and  when  they 
were  where  they  say  they  saw  him  reading  the  paper,  he  had 
been  "crying"  the  property  some  time. 

Doyle  testified:  He  denied  all  fraud  or  combination,  and 
said  the  sale  was  fair;  that  the  sheriff  was  reading  the  ad- 
vertisement when  he  (Doyle)  came  to  the  hall ;  it  was  read 
loud  enough  for  the  crowd  to  hear;  he  "cried"  the  property 
loud  enough  to  be  heard.  He  confirmed  what  the  sheriff 
said  as  to  the  making  of  the  deed. 

Another  witness  testified  that  he  heard  the  sheriff  distinct- 
ly "cry"  and  "knock  down"  said  land,  when  sixty  or  sev- 
enty-five yards  off,  the  wind  blowing  towards  the  witness. 

Another  witness  testified  how  far  he  heard  the  sheriff,  but 
the  distance  is  fixed  only  by  places  mentioned  in  the  record. 

The  Court  charged  the  jury  that  said  sale  was  not  a  judi- 
cial sale  under  execution,  and  the  laws  governing  judicial 
sales  was  not  applicable  to  this  sale;  that  in  a  sale  under 
said  quoted  order,  the  affirmation  of  the  Court  was  necessary 
to  make  it  valid,  and  for  want  of  such  affirmation,  they 
should  decree  said  sale  to  be  set  aside.     Defendant's  counsel 
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requested  him  to  charge  the  jury  to  fine]  distinctly  as  to  the 
issue  of  fraud  made,  separately  from  their  finding  as  to  the 
issue  of  law,  as  to  setting  the  deed  aside  under  the  foregoing 
charge.  He  so  instructed  the  jury.  Their  verdict  wm: 
"We,  the  jury,  set  aside  the  sale  and  order  a  new  sale  of  the 
property.  We  further  find  that  no  fraud  was  proven,  as  be- 
tween Doylis  and  Martin,  the  sheriff,  and  that  the  deed  made 
to  Doyle  be  rendered  up  and  cancelled."  Defendant's  coun- 
sel then  moved  to  enter  a  decree  in  favor  of  Doyle  non  oi- 
atante  veredicto,  because  if  he  bought  6ona  fide,  without  col- 
lusion, the  sale  as  to  him  is  good.  The  Court  overruled  the 
motion  and  ordered  the  decree  of  cancellation  to  be  entered, 
according  to  the  verdict.  This  was  done.  Defendant's  coun- 
sel moved  to  set  aside  so  much  of  the  decree  as  annulled  the 
sale,  because  it  was  not  authorized  by  the  law  and  evidence. 
This  was  overruled.  The  said  charge  and  refusals  to  grant 
said  defendant's  motions,  are  assigned  as  error. 

A.  O.  Bacon;  T.  J.  Simmons,  for  plaintiffs  in  error. 
Affirmation  by  the  Court  of  such  sales  is  unnecessary.    It 
would  be  in  England,  but  here,  not,  because  Judge  cannot 
pass  on  facts:  3  Kelly,  169;  Arrington  vs.  Cherry,  10th 
Georgia  Reports;  11th  Georgia  Reports,   180;   22d,  674; 
Revised  Code,  section  4147.     If  such  is  practice  this  sale 
should  not  be  set  aside:  2  Dan.  Ch.  Pr.,  1465,  et  seq.   Mere 
inadequacy  of  price  insufficient  to  set  aside  sale:  11th  Johns, 
556 ;  3  John.  Ch.,  290;  15  Howard's  U.  S.  R.,  60;  1  Clarke, 
101;  2  Bland.,  629;  1  Bailey's  Eq.,  14;  1st  Greens.  Ch., 
214;  5  Yerger,  230;  2  McCord's  Ch.,  158;  2  Paige,  100; 
13th  Wend.,  224;  Story's  Eq.,  sees.  244,  245,  246.     If  this 
was  a  judicial  sale  and  Doyle  brought  bona  fide,  his  title  is 
good:    5th  Georgia  Reports,  400;  11th,   294,   423;   28th, 
353;   Revised  Code,  sees.  2586,  2605,  3928,  3931.    The 
motion  for  judgment  non  obstante  veredicto  should  have  been 
granted  :  Revised  Code,  section  4153. 
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N18BET8  &  Jackson;  Whittle  &  Gustin;  B.  Hill,  for 
fendants.  This  sale  needed  affirmation :  2  Dan.  Ch,  P., 
M;  1  Lou.  &  M.  Eq.  R,  522;  2  Ves.  Jr.  R.,  336.  Sales 
; aside  even  after  affirmation  by  Court:  2  Dan.  Cli.  Pr., 
71,  and  note  1;  1  Lou.  &  M.  Eq.  R,  358;  2  B.  Munroe's 
,407;  Freeman's  Ch.  R,270;  2  Paige's  Ch.  R,  339;  2 
oCurd's  Ch.  R,  151 ;  5  Paige's  Ch.  R,  97;  9th,  259. 

Warner,  Judge. 

This  was  a  bill  filed  by  the  complainants  against  the  de- 
odants,  to  set  aside  a  sale  of  a  city  lot  in  the  city  of  Ma« 
n,  on  the  ground  of  alleged  fraud  between  Martin,  the 
eriff,  and  the  purchaser,  and  also  on  the  ground  of  unfair- 
88  io  making  the  sale,  the  inadequacy  of  price  paid  for  the 
operty,  and  that  the  title  to  the  lot  did  not  pass  to  and 
H  in  the  purchaser  under  said  sale.  The  lot  was  sold  un- 
r  the  following  agreement :  "  The  above  case  (after  stat- 
jit)  is  settled  on  the  following  terms,  (to-wit,)  the  lot  of 
id  in  dispute  shall  be  sold  by  the  sheriff  of  Bibb  county, 
the  first  Tuesday  in  February,  next,  after  advertising  the 
ae  once  a  week  in  the  Daily  Telegraph  and  Messenger 
til  day  of  sale;  terms  of  sale  cash.  Aft^er  payment  of 
t8  of  the  above  suit,  and  expenses  of  sale,  the  balance  of 
I  money  arising  from  the  sale  to  be  equally  divided  be« 
3en  the  Methodist  Episcopal  Church,  to  be  paid  to  Peter 
omon,  and  the  African  Methodist  Church,  to  be  paid  to 
lerson  Long,"  signed  by  the  counsel  of  the  respective  par- 
I.  Whereui>on,  the  following  order  was  entered  on  the 
antes  of  the  Superior  Court:  **  November  Term,  1869. 
Jered  that  the  above  settlement  be  and  is  hereby  made  the 
'gment  of  the  Court." 

Dn  the  trial  of  the  case  evidence  was  introduced  on  both 
86  as  to  the  fairness  and  unfairness  of  the  sale,  and  as  to 
)  ooodact  of  the  sheriff  and  purchaser.  The  Court  charged 
\  jury,  **  that  this  was  not  a  judicial  sale  under  execution, 
i  that  the  law  of  the  State  governing  judicial  sales  was 
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not  applicable  to  said  sale;  and  that  in  a  sale  under  this  on 
der  the  affirmation  by  the  Court  was  necessary  to  make  it 
valid,  and  there  being  no  such  affirmation,  in  the  opinion  of 
the  Court,  you  should  set  aside  the  sale  and  decree  the  deed 
to  be  given  up  to  be  cancelled."  To  which  charge  the  d^ 
fendants  excepted.  The  jury  returned  a  verdict  setting  aside 
the  sale,  and  ordered  a  new  sale  of  the  property,  and  further 
found  that  no  fraud  was  proven  between  Doyle  the  pur- 
chaser, and  Martin,  the  sheriff,  but  decreed  that  the  deed 
made  to  Doyle  be  rendered  up  and  cancelled.  The  defend- 
ants move<l  the  Court  to  set  aside  the  verdict  on  the  groand 
that  it  was  against  law  and  the  evidence  in  the  case,  which 
motion  the  Court  overruled,  and  the  defendants  excepted. 
Admitting  there  was  no  fraud  proved  as  between  Doyle  and 
the  sheriff,  there  is  sufficient  evidence  in  the  record,  indepen- 
dent of  that  fact,  in  relation  to  the  sale  of  the  property,  to 
sustain  the  verdict.  This  was  not  a  judicial  sale  by  a  sheriff 
acting  in  his  offiicial  capacity  as  sheriff,  even  if  there  had 
been  an  order  of  the  Court,  ordering  him  to  sell  the  propeN 
ty,  and  authorizing  him  to  make  a  title  thereto  to  the  poN 
chaser  thereof  at  such  sale.  In  our  judgment  there  was  no 
order  of  the  Court  ordering  the  property  to  be  sold.  There 
was  an  agreement  of  the  parties  that  the  property  should  be 
sold  by  the  sheriff,  and  the  terms  thereof,  in  settlement  of  the 
suit  pending  between  them^  and  that  settlement  was  made 
the  judgment  of  the  Court,  and  that  is  all.  The  parties  \si 
their  agreement  could  not  confer  upon  the  sheriff  the  authoN 
ity  to  sell  the  property  and  convey  title  thereto  to  the  puN 
chaser,  without  an  order  of  the  Court  to  that  effect  lb® 
judgment  of  the  Court  confirming  the  settlement  of  the  p«N 
ties  is  one  thing,  the  order  and  judgment  of  the  Court  on 
dering  a  sale  of  the  property  in  pursuance  of  that  settlement 
and  couveying  a  title  thereto,  is  another  and  very  important 
question,  so  far  as  the  purchaser's  title  is  concerned  under 
such  sale.  Whenever  the  Court,  by  its  judgment,  shall  o^ 
der  a  sale  of  the  property  in  pursuance  of  the  agreement  of 
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the  parties^  then  it  will  be  the  duty  of  the  Court  to  see  to  it, 
«hat  the  sale  has  been  made  and  the  title  to  the  property  ex- 
ecuted in  accordance  with  its  order  and  judgment,  especially 
f  any  objections  shall  be  made  thereto  by  the  parties  inter- 
isted.  In  view  of  the  facts  disclosed  by  the  record,  the  ver- 
lict  of  the  jury  setting  aside  the  sale  of  the  city  lot  was 
'ight,  and  there  was  no  error  in  the  Court  in  refusing  to  set 
lie  verdict  aside. 
Let  the  judgment  of  the  Court  below  be  affirmed. 


Lavinia  Williams  et  (d.y  plaintiffs  in  error,  rs.  O.   F. 

Adams,  defendant  in  error. 

1.  The  irregular  registration  of  a  prior  deed,  is  not  notice  to  a  subse- 
qaent  purchaser  from  the  same  vendor,  whose  deed  has  been  regularly 
recorded  within  the  time  prescribed  bj  law. 

I  Newly  discovered  evidence,  which  ought  not  to  change  the  verdict,  is 
no  ground  for  a  new  trial.     (R.) 

B^istration  of  deeds.   Notice.   Before  Judge  Cole.    Bibb 
Superior  Court.     October  Term,  1870. 

This  was  ejectment  upon  the  demises  of  Susan  S.  Wil- 
iams  et  al.,  against  O.  F.  Adams,  tenant  in  possession.  The 
>laintiff8'  counsel  read  in  evidence  a  deed  from  Martha  Wil- 
jams,  conveying  the  premises  in  dispute  to  plaintiffs'  lessors. 
[t  was  dated  the  11th  of  March,  1859.  It  was  in  the  usual 
form  and  was  attested  as  follows:  ''Signed,  sealed  and  de- 
livered in  presence  of  Richard  A.  Benson  and  James  L.  Wil- 
liams. Thomas  P.  Stubbs,  Not.  Pub.''  The  certificate  of 
record  on  it  was  as  follows:  "  Georgia,  Bibb  county.  Clerk's 
office  Superior  Court.  Recorded  in  book  M,  folio  203  and 
204.     April  7th,  1854.         Henry  G.  Ross,  Jr.,  Clerk." 

Plaintiffs'  counsel  then  read  in  evidence  a  deed  from  said 
Ifartha  Williams,  conveying  said  premises  to  said  Adams. 
It  was  dated  the  21st  of  August,  1866,  and  recorded  on  the 
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28th  day  of  that  month.  Title  was  then  traced  from  Marthi 
Williams  to  plaintifis'  lessors.  It  was  shown  that  Marthi 
Wilh'ams  was  in  possession  of  this  land  when  she  sold  it  to 
Adams;  that  he  took  possession  then  and  is  in  possession  yet 
She  and  B.  Hill,  Esquire,  and  one  Freeman,  testified  thtt 
they  told  Adams,  about  the  time  of  his  purchase,  that  MI^ 
tha  Williams  had  but  a  life  estate  in  the  premises. 

Defendant's  counsel  produced  said  book  M,  folios  123  and 
124,  and  showed  by  it  the  deed  as  read  in  evidence,  exo^ 
the  words,  "Thomas  P.  Stubbs,  Not.  Pub."  were  not  oo 
said  record.  Adams  then  testifie<l  when  he  bought  said  land 
from  Martha  Williams,  he  had  no  notice  of  plaintifls*  out- 
standing title,  and  that  he  had  already  bought  and  paid&r 
it  when  Susan  Williams,  B.  Hill,  Esquire,  and  Freeman 
spoke  to  him  about  it,  and  that  he  was  conversing  with  them 
on  the  subject  only  because  his  title  had  been  questioned, 
and  he  felt  anxious  to  learn  the  facts.  He  bought  bonafdi, 
paid  all  the  land  was  worth,  and  had  no  suspicion  of  slid 
outstanding  deed. 

Counsel  for  plaintiffs  ask  the  Court  to  charge  the  jury  that 
if  they  believed  "Thomas  P.  Stubbs,  Not.  Pub.,"  was  <m 
said  deed  when  it  was  handed  to  the  Clerk  for  record,  and 
was  omitted  by  the  Clerk  when  he  recorded  the  same,  it  was 
a  misprison  of  the  Clerk;  and  if  the  jury  believe  such  was 
the  fact,  then  the  Clerk  had  authority  to  put  said  deed  on 
the  record,  and  it  is  a  perfect  deed,  with  two  witnesses,  cor- 
rectly recorded,  and  entitled  to  as  full  force  as  if  "  Thomas 
P.  Stubbs,  Not.  Pub.,"  had  not  been  omitted  in  the  record; 
that  by  a  proper  construction  of  section  2663,  of  the  Revised 
Code,  and  notwithstanding  said  section,  where  a  deed  to  land 
was  made  and  recorded  several  years  before  the  making  of 
another  deed  to  the  same  premises  by  the  same  grantor,  al- 
though such  first  deed  had  not  been  recorded  within  tweli^ 
months  from  its  execution,  and  though  the  second  deed  was 
recorded  within  twelve  months  from  its  date,  yet  the  record 
of  the  first  deed  is  notice  to  the  grantee  in  the  second  deed. 
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The  Court  charged  the  jury,  that  if  they  believed,  from 
be  evidence,  that  in  recording  said  first  deed  the  Clerk  left 
ff  "Thomas  P.  Stubbs,  Not.  Pub.,''  such  imperfect  record 
us  not  constructive  notice  to  Adams  of  said  first  deed  at  the 
me  of  his  purchase.  He  read  to  them  said  section  of  the 
bde,  and  charged  them  that  if  said  first  deed  was  imperfectly 
ioorded  as  aforesaid,  it  loses  its  priority  over  said  second 
eed^  if  tliis  second  deed  was  taken  without  notice  of  the 
ist.  The  jury  found  for  the  defendant.  Plaintiffs'  counsel 
loved  for  a  new  trial,  upon  the  grounds  that  the  Court  erred 
a  refusing  to  charge  as  requested,  and  in  charging  as  he  did^ 
od  because  the  verdict  was  contrary  to  law  and  the  evidence, 
od  because  of  certain  newly  discovered  evidence. 

This  newly  discovered  evidence  was,  that  "Thomas  P. 
tabbs.  Not.  Pub.,"  was  put  there  by  Thomas  P.  Stubbs, 
otary  Public,  when  the  deed  was  executed  and  when  the 
her  witnesses  signecl  it-  There  were  affidavits  by  counsel 
id  the  party  that  they  did  not  know  of  said  omission  on  the 
soord  till  it  was  disclosed  on  the  trial.  The  Court  refused  a 
ivr  trial,  and  error  is  assigned  on  said  grounds. 

B.  Hill;  E.  F.  Best,  for  plaintiffs  in  error.  As  to  reg- 
try  of  deeds:  Cobb's  Dig.  7,  175.  Eecord  is  notice:  15th 
^end.,  688;  17th,  25;  25th  Georgia  Eeports,  648;  29th 
eorgia  Reports,  440.  This  probate  was  good  and  the  rec- 
d  is  binding:  1st  John.  Ch.  R,  300;  18th  John.  K,  544; 
Stew.  &  Port.,  397;  3  Jones,  N.  C.  R.,  115;  Best  on  pre- 
mptions,  682 ;  Iredell's  Ch.  R.,  386 ;  9  Iredell's  Ch.  R., 
.2 ;  1  Graham  &  Waterman  on  new  trials,  473 ;  3d  Gra- 
kin  &  Waterman  on  new  trials,  1021 ;  10th  Georgia  Re- 
>rt8y  511. 

Lanier  &  Andebson,  for  defendant. 

Warner,  Judge. 

This  was  an  action  of  ejectment  to  recover  the  possession 
Fa  city  lot  in  the  city  of  Macon.    On  the  trial  of  the  case, 

Vol.  xlxii— 26. 
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the  lessors  of  the  plaintifTs  introduced  in  evidence  a  deed  to 
the  premises  in  dispute,  from  Martim  Williams,  dated  lltk 
of  March,  1851,  recorded  7th  of  April,  1854.     Plaintifisalso 
introduced  a  deed  from  Martha  Williams  to  the  defendant, 
dated  21  st  of  August,  1866,  and  recorded  28th  of  Auguati 
1866,  and  proved  defendant  in  possession  of  the  premifies. 
There  was  other  evidence  introduced  on  both  sides  as  to  the 
actual  notice  nf  the  prior  deed  by  the  defendant  at  the  time 
of  his    purchase  of  the   lot;    but    the  main   question  in 
the  case  turned  on  the  effect  of  the  record  of  the  prior 
deed.      That  deed  was  recorded  with  the  names  of  only 
two  subscribing  witnesses,   neither  of  whom   was  a  jvdi' 
cial  officer,  and  there  was  no  probate  of  the  deed  by  the 
others.     There  now  appears  on  the  face  of  the  deed  three 
subscribing   witnesses,  one   of  whom  subscribed   his  name 
as   a  Notary    Public,   which    the  Clerk   failed    to  record 
when  he  recorded  the  deed,  and   the  question  is  whether 
the  record  of  tlie  prior  deed,  as  the  same  appears  on  the  rec- 
ord, was  such  notice  under  the  law  (the  same  not  having  been 
recorded  within  twelve  months  from  the  date  thereof)  as  will 
defeat  the  title  of  the  defendant  as  a  subsequent  purchaser 
from  Mrs.  Williams,  whose  deed  was  recorde^l  within  twelve 
months  from  its  date.     The  point  in  the  case  is,  whether  an 
irregular  registration  of  a  deed  is  notice  to  a  subsequent  par- 
chaser  whose  deed  has  been  rcgulnrly  recorded  according  to 
law.     The  Court  below  decided  it  was  not,  and  so  charged 
the  jury.     A  verdict  was  found   for  the  defendant.    The 
plaintiff  excepted  to  the  charge  of  the  Court,  and  also  moved 
for  a  new  trial  on  the  ground  of  surprise  and  newly  discov- 
ered evidence,  that  one  of  the  witnesses  to  the  deed,  whose 
affidavit  appears  in  the  record,  would  swear  that  the  witness 
who  attested  the  deed  as  a  Notary  Public  subscribed  his  name 
thereto  at  the  time  of  its  execution,  and  that  the  Clerk  had 
failed  to  so  record  it.     This  motion  was  overruled,  and  the 
plaintiffs  excepted.     The  2663d  section  of  the  Code  declares, 
that  ^'  every  deed  conveying  lands,  shall  be  recorded  in  the 
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Eoe  of  the  Clerk  of  the  Superior  Court  of  tlie  county  where 
le  land  lies,  within  one  year  from  the  date  of  such  deed. 
H  failure  to  record  within  this  time,  the  record  may  be 
ade  at  any  time  thereafter;  but  such  deed  loses  its  priority 
rev  a  subsequent  deetl  from  the  same  vendor,  recorded  in 
me,  and  taken  without  notice  of  the  existence  of  the  first." 
his  section*of  the  Code  is  in  substance  the  same  in  its  legal 
Feet  as  the  Act  of  1837.  The  question  in  the  case  is,  whether 
le  prior  deed  from  Mrs.  Williams  not  having  been  recorded 
ithin  twelve  months  from  the  date  thereof,  and  when  re- 
orded,  the  record  thereof  did  not  show  that  its  execution 
ad  been  attested  as  required  by  law  so  as  to  admit  the  same 
0  probate,  was  legal  notice  to  the  defendant  as  a  subsequent 
tirchaser  from  her?  The  defendant  was  only  bound  to 
now  what  the  record  disclosed,  and  the  record  shows  that 
ie  deed  had  been  recorded,  without  any  lawful  authority  to 
0  80.  This  Court  held  in  Rushin  V8,  Sheilds  &  Ball,  11th 
Georgia  Reports,  637,  that  the  irregxdar  registration  of  a 
eed  was  not  notice.  There  was  no  error  in  the  charge  of 
)e  Court  on  this  point  in  the  case,  or  in  refusing  the  motion 
ir  a  new  trial. 

The  newly  discovered  evidence  will  not  alter  the  record 
B  it  existed  at  the  time  the  defendant  purchased  the  lot. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


'he  Southwestern  Railroad  Company,  plaintiff  in  er- 
ror, V8.  Rowan  &  McCaury,  defendants  in  error. 

.  Where,  on  a  trial  of  a  suit  to  recover  damages  for  the  breach  of  a 
parol  contract  to  receive  and  pay  for  a  certain  number  of  railroad 
striogers,  it  became  material  to  show  that  a  portion  of  the  stringers 
had  been  delivered  and  paid  for  under  the  contract : 

9e2(f,  That  a  witness  who  only  knew  of  the  existence  of  the  contract 
from  hearsay,  might  testify  that  in  making  the  delivery,  the  parties 
•eted  on  the  contract,  since  this  is  no  more  than  saying  that  they  acted 


412         SUPREME  COURT  OF  GEORGIA. 

The  Soathwestern  Railroad  Company  vs,  Rowsd  &  McCaaiy. 

on  what  they  claimed  or  supposed  to  be  the  contracL  The  testimony 
does  not  go  to  show  there  was  a  contract,  but  to  explain  the  deliTeiji 
and  is  admissible  as  part  of  the  res  gestce. 

2.  Where  there  was  testimony  before  a  jury,  on  a  tnal  for  the  breach  of  i 
contract,  to  receive  and  pay  for  a  fixed  number  of  railroad  stringenif 
$15  00  per  thousand  feet,  and  there  was  evidence  of  the  nomber  of 
thousand  feet  in  the  lot  agreed  to  be  received,  and  also  proof  that  after 
the  refusal,  the  market  price  of  lumber  fell  to  $12  00,  then  $1000aod 
then  $0  00  per  thousand : 

Hddf  That  in  this  proof  there  were  all  the  elements  necessary  to  enable 
the  jury  to  arrive  at  the  damages  to  the  plaintiff. 

3.  As  the  verdict  is  supportable  by  the  evidence,  and  there  is  no  com- 
plaint of  the  charge  of  the  Court,  a  new  trial  ought  not  to  be  granted. 

Evidence.     Bes  gestce.    Damages.     Before  Judge  Cole. 
Houston  Superior  Court.     January,  1871. 

Rowan  &  McCaury  averred  that,  in  1865,  an  agent  of  The 
Southwestern  Railroad  Company,  contracted  to  receive  of 
them  five  thousand  railroad  stringers,  at  $15  00  per  tboo- 
sand  feet,  within  twelve  months;  that  they  fitted  up  a  steam 
mill,  hired  hands,  bought  teams  and  cut  stock  to  make  the 
stringers,  and  had  sawe<l  four  or  five  hundred,  delivered 
them  and  been  paid  for  them,  at  said  price,  when  the  price 
of  stringers  declined  and  the  defendant  refused  to  receive  any 
more,  to  their  damage,  etc.  Rowan  testified  that  he  made 
the  contract  sued  upon  with  the  supervisor  of  the  road,  and 
as  to  the  preparations,  delivery  of  part,  etc.,  as  averred.  The 
supervisor  admitted  getting  and  paying  for  certain  stringers 
from  Rowan  &  McCaury,  at  §15  00,  but  denied  that  this 
was  in  pursuance  of  such  contract.  McCaury  testified  that 
he  knew  nothing  of  the  contract  being  made,  or  of  its  terms, 
except  by  hearsay  from  Rowan,  etc.,  but  that  the  engine  waa 
bought  and  the  other  preparations  were  made,  and  tbede* 
livery  ^vas  made  by  him  pursuant  to  said  contract;  that  but 
for  the  contract  they  would  not  have  done  such  things.  He 
testified,  that  by  reason  of  the  company  stopping  them  in 
the  fulfillment  of  the  contract  after  lumber  had  declined, 
they  were  damaged  $2,500  00.     His  evidence  of  acting  under 
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oootract  was  objected  to^  because  he  did  not  know,  except 
f  hearsay^  that  a  contract  was  made ;  but  the  objection  was 
rerruled.  It  was  shown  that  such  lumber  declined  to 
12  00,  then  to  $10  00  and  then  to  $9  00  per  thousand  feet, 
iring  the  time  allowed  for  delivery  under  said  contract, 
he  jury  found  for  plaintiff,  $1,800  00,  with  interest  from 
inuary  1st,  1867. 

Defendant's  counsel  moved  for  a  new  trial,  upon  the 
oands  that  the  Court  erred  in  admitting  said  evidence  of 
cCaury,  and  because  the  verdict  was  contrary  to  law, 
XMigly  and  decidedly  against  the  weight  of  the  evidence, 
i.    The  new  trial  was  refused,  and  that  is  assigned  as  error. 

Lyox  &  DeGraffenreid,  for  plaintiff  in  error. 

PoE,  Hall  &  Poe;  C.  C.  Duncan,  for  defendants.  Mc- 
ury's  evidence  was  admissible:  1st  Gr.  Ev.,  sec.  1 ;  18th 
orgia  Rejwrts,  687;  27th,  444,  283.  His  evidence  would 
t  change  the  result:  19th  Georgia  Reports,  331 ;  14th, 
,  145 ;  Revised  Code,  sec.  3663 ;  30th  Georgia  Reports, 
J;  39th,  119.  Verdict  is  legal  :.37th  Georgia  Reports, 
;  and  sustained  by  evidence:  41st  Georgia  Reports,  71; 
ih,  497.  Verdict  being  right,  no  new  trial :  6th  Georgia 
ports,  324;  10th,  429;  14th,  65;  17th,  267,435;  15th, 
>;  33d,  182;  34th,  101,  203,  458. 

<Jay,  Judge. 

I.  We  see  no  error  in  the  admission  of  the  testimony  of 
iCanry,  so  far  as  it  was  admitted.  True,  he  does  not  know. 
Ills  own  knowledge,  of  the  contract.  He  says  this.  And 
I  Court  properly  ruled  out  everything  in  his  answers  upon 
it  subject.  But  he  testifies  to  certain  facts  within  his 
Qwledge,  to-wit:  that  certain  of  this  lumber  was  de- 
ered,  and,  to  his  understanding,  that  it  was  delivered 
jer  particular  circumstances.  As  to  the  fact  of  the  con- 
df  or  as  to  its  terms,  his  testimony  is  of  no  value,  nor 
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docs  he  give  it  as  the  truth,  but  only  as  hearsay.  Its  oolf 
Vjalue  is  to  explain  the  fact  of  the  delivery.  It  is  a  part  of 
the  res  gestce  of  that  transaction,  and  is  legitimate  testimony 
to  explain  tliai  fact,  even  if  the  fact  be  that  no  such  contract 
existed.  It  only  amounts  to  a  statement  that  the  deliveiy 
was  made  under  the  belief  that  there  was  a  contract; 
whether  that  belief  was  well  or  ill  founded  is  immaterial 
And  this  is,  we  are  satisfied,  i)erfectly  in  accord  with  the 
rules  of  evidence,  as  laid  down  by  standard  writers  upouthe 
subject.  Our  Code,  section  3718,  "declares  that,  whenever 
information,  conversation,  letters,  replies,  and  similar  evi- 
dence are  facts  to  explain  coiiduot  and  ascertain  motives, 
they  are  admitted  in  evidence,  not  as  hearsay^  but  as  original 
evidence/' 

2.  The  general  rule  undoubtedly  is,  'that  the  measure  of 
damages  in  a  contract  like  this,  is  the  difference  between  the 
agreed  value  and  the  market  value  of  the  thing  contracted 
for,  unless  the  article  have  no  market  value.  Thecase  of  tiie 
Southweatei^n  Railroad  Company  vs.  Bryan,  41  Georgia.,  71| 
was  a  case  of  cross-ties,  an  article  the  market  value  of  wliicli  it 
is  almost  impossible  to  fix,  since  there  is,  ordinarily,  but  one 
purchaser  in  a  community.  The  case  of  stringers  stands 
on  a  different  footing.  Sawed  lumber  has  a  distinct  mar- 
ket value  in  almost  every  community.  In  this  case,  how- 
ever, though  there  may  be  evidence  before  the  jury  as  to  the 
damages,  which  may  not  be  exactly  legitimate,  yet  there  wis 
also  plenty  of  evidence  to  furnish  the  jury  with  data  for  a 
proper  calculation.  The  number  of  feet  bargained  for  wis 
proven,  the  price  per  thousand  feet,  and  the  market  price, 
at  and  afler  the  refusal  to  receive,  were  all  before  the  juiy* 

3.  As  there  is  no  complaint  of  the  charge  of  the  Court, 
we  must  presume  that  the  jury  were  properly  instructed  as 
to  the  measure  of  damages,  and  that  in  making  up  tbar 
verdict,  they  conformed  to  the  instructions  given.  Diffflpeat 
minds  would  probably  come  to  different  conclusions  as  to 
the  truth  of  the  case  as  made  out  by  the  evidence.    But  the 
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ury  are  the  judges.  In  a  case  like  this^  where  the  evidence 
8  conflicting,  and  the  result  must  turn  largely  upon  the 
vedit  the  jury  give  to  the  witnesses,  the  decision  is  and 
mght  to  be  very  specially  with  the  jury.  As  there  is 
denty  of  evidence  to  sustain  the  verdict,  if  it  is  believed, 
ire  will  not  disturb  the  finding. 
Judgment  affirmed. 


FoHN  O.  A.  Houser,  plaintiff  in  error,  vs.  W.  Houser  & 

Bronson,  defendants  in  error. 

iHien  a  note  is  placed  in  the  hands  of  a  party  as  collateral  security,  the 
holder  thereof  has  the  legal  right  to  maintain  a  suit  thereon  in  his  own 
name,  and  to  obtain  judgment  thereon,  and  if  the  debt  which  the  note 
was  placed  in  his  hands  to  secure,  is  paid  after  the  commencement  of 
the  snit  on  the  note,  but  before  judgment  thereon,  then,  if  the  holder 
of  the  collateral  note  should  collect  the  money  due  thereon,  he  would 
hold  the  same  as  a  trustee  for  the  benefit  of  those  who  are  legally  or 
eqaitably  entitled  to  it.  And  in  this  case  the  Court  should  have  heard 
the  evidence  offered  in  relation  to  who  was  entitled  to  the  proceeds  of 
the  note  when  collected,  and  have  instructed  the  jury  as  to  the  law  ap- 
plicable thereto;  and  it  was  error  to  dismiss  the  plaintiff's  action  on 
the  statement  of  facts  disclosed  in  the  record. 

Amendments.  Partnership.  Before  Judge  Cole.  Hous- 
on  Superior  Court.     May  Term,  1871. 

John  O.  A.  Houser  sued  Wesley  Houser  and  William 
SroDSon,  partners,  under  the  style  of  W.  Houser  &  Bronson, 
ipon  their  promissory  note,  payable  to  Houser  &  Bronson, 
»r  bearer.  Wesley  Houser  pleaded  that  he  was  not  indebted 
n  manner  and  form,  etc.  When  the  cause  was  called  for 
rial,  plaintiff's  counsel  moved  to  strike  said  plea,  because  it 
lid  not  deny  the  indebtedness  by  the  firm.  The  Court  al- 
owed  the  plea  amended  to  make  it  a  plea  by  the  partnershi]). 
Plaintiff's  counsel  then  read  in  evidence  the  note  and  rested 
lis  cause. 
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Plaintiff  was  then  introduced  and  testified  as  follows:  This 
note  was  placed  in  his  hands  by  Bronson,  of  the  firm  of 
Houser  &  Bronson,  with  other  collaterals,  to  secure  John 
O.  A.  Houser  for  standing  the  security  of  Houser  &  Broo- 
son,  on  their  note,  payable  to  Bryant  &  Wimberly.  Tbis 
suit  was  brought,  and  afterwards  Houser  &  Bronson  paid  to 
Bryant  &  Wimberly  the  note  on  which  John  O.  A.  Houser 
stood  security,  out  of  the  proceeds  of  the  other  collaterals; 
and  now  John  0.  A.  Houser  has  no  interest  in  this  note,  ex- 
cept  to  account  with  Houser  &  Bronson  for  its  proceeds. 

Mr.  Holtzclaw,  an  attorney-at-law,  testified  that  Wesley 
Houser  and  William  Bronson  composed  the  firm  of  W. 
Houser  &  Bronson,  partners  in  farming,  and  Louis  H. 
Houser  and  William  Bronson  were  partners  in  merchandii- 
ing,  under  the  firm  name  of  Houser  and  Bronson ;  William 
Bronson  handed  him  this  note  to  secure  Jolui  O.  A.  Houser 
for  standing  said  security.  Soon  after,  plaintiff  and  Houser 
&  Bronson  instructed  him  to  collect  this  and  other  collaterals, 
and  to  apply  the  proceeds  to  the  payment  of  the  Bryant  4 
Wimberly  note  first,  and  to  pay  any  balance  to  Houser  4 
Bronson  for  the  creditors  of  Houser  &  Bronson.  He  sued, 
and  pending  suit  paid  Bryant  &  Wimberly  out  of  the  other 
collaterals.     Houser  &  Bronson  are  insolvent. 

The  evidence  Ixjing  concluded,  plaintifTs  counsel  moved  to 
rule  out  all  evidence  as  to  the  title  of  this  note,  because  it 
was  irrelevant  as  no  defense  was  set  up,  and  because  it  was 
based  upon  matter  arising  since  the  suit  was  brought  The 
Court  overruled  the  motion.  Plaintiff's  counsel  then  moved 
to  amend  tlie  petition  so  as  to  make  it  a  suit  by  John  0.  A. 
Houser,  for  the  use  of  Hugh  L.  Dennard  et  al,,  creclitorsof 
Houser  &  Bronson.  This  motion  was  overruled.  The  Court 
then  dismissed  the  action.  It  was  claimed  that  the  Court 
erred  in  refusing  to  strike  said  plea  and  allowing  it  amended 
as  aforesaid ;  in  refusing  to  rule  out  said  evidence  as  to  title; 
in  refusing  the  amendment  of  the  petition,  and  in  dismissing 
the  action. 


I 
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M.  HoLTzcrjLw ;  C.  C.  Duncan  ;  Nisbets  &  Jack- 
ror  plaintiff  in  error. 

LLEN  &  Martin;  Poe,  Hall  &  Poe,  for  defendants, 
amending  plea :  Revised  Code,  sections  3429,  3434. 
er  of  collaterals  is  purchaser :  Bevised  Code,  sections 
,  2746.  When  title  is  inqiiirable  into:  Revised  Code, 
n  2747;  1st  Kelly,  275,  306;  Revise<l  Code,  section 
;  1  Bou.  Ins.,  1042;  Revised  Code,  sections.  2113, 
,2116;  1  Bouv.  Inst,  sees.  1047,  1049,  1051.  Wil- 
Bronson  wa%  in  effect,  suing  himself:  Story  on  P.,  sees. 
234 ;  12th  John.  R.,  401 ;  2  Bos.  &  Pul.,  224  and  note, 
imendraent  of  petition  would  have  made  a  new  plain- 
Revised  Code,  sees.  3430,  3436 ;  36tli  Georgia  Reports, 


NER,  Judge. 

lis  was  an  action  brought  by  the  plaintiff  against  the 
dants  on  a  promissory  note  for  $2,350  93,  payable 
ouser  &  Bronson,  or  l)earer,  dated  1st  January,  1868,  and 
3ne  day  after  date.  The  defendants,  W.  Houscr  & 
son,  pleaded  the  general  issue.  On  the  trial  of  the  case, 
pears  from  the  evidence  of  the  plaintiff,  who  was  intro- 
1  by  the  defendants,  that  the  note  sued  on  was  placed 
le  hands  of  the  plaintiff  by  Bronson,  of  the  firm  of 
\er  &  Bronson,  together  with  other  notes  and  accounts, 
>Ilateral  security,  to  secure  him  against  loss  on  a  note 
by  Houser&  Bronson  for  $3,000  00,  payable  to  Bryant 
imberly,  to  which  the  plaintiff  was  security  ;  that  about 
months  after  the  suit  was  commenced  by  tiie  plaintiff 
ist  the  defendants,  the  Bryant  &  Wimberly  note  was 
off,  out  of  the  proceeds  of  other  collaterals,  and  that 
plaintiff  had  no  other  interest  in  the  note,  except  to  ac- 
i  to  Houser  &  Bronson  for  the  same,  or  the  proceeds 
of.  The  plaintiff,  in  rebuttal,  introduced  Iloltzclaw, 
testified  timt  the  note  sued  on  was  2)laced  in  his  hands 
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as  an  attorncy-at-law^  by  the  plaintiff  and  Brouson,  of  the 
firm  of  Houser  &  Bronson^  to  secure  tlie  plaintiff  agaiost 
loss  as  their  security  on  the  Bryant  &  Wimberly  note,  and 
it  was  agreed  between  plaintiff  and  Houser  &  Bronsoa  that 
this  note,  with  other  notes,  should  be  collected  by  him,  and 
the  proceeds  applied  to  the  payment,  first  of  the  noteoo 
which  plaintiff  was  security,  and  the  balance  to  be  returned 
to  Houser  &  Bronson,  for  the  benefit  of  their  creditors,  the 
firm  being  insolvent;  and  that  he  brought  suit  on  the  note 
in  the  name  of  the  plaintiff  with  that  understanding.  W. 
Houser,  of  the  firm  of  Houser  &  Bronson^j's  a  different  man 
from  from  the  payee  of  the  note,  James  M.  Houser,  of  the 
firm  of  Houser  &  Bronson,  the  defendants  being  a  farmiog 
firm,  and  the  payees  of  the  note  a  mercantile  firm.  Upon 
this  evidence  the  Court  dismissed  tlie  plaintiff's  action.  lo 
our  judgment  this  was  error.  The  plaintiff,  at  the  time  of 
the  commencement  of  his  action  on  the  note,  had  the  legal 
title  thereto,  and  was  entitled  to  recover  a  judgment  thereon 
against  the  defendants,  the  proceeds  of  which,  when  collect- 
ed, he  would  hold  as  trustee  for  those  who  were  legally  or 
equitably  entitled  to  the  same.  The  Court  should  have  sub- 
mitted the  evidence  to  the  jury,  and  charged  them  as  to 
law  applicable  thereto. 

Let  the  judgment  of  the  Court  below  be  reversed. 


John  C.  Zorn,  plaintiff  in  error,  vs.  N.  F.  and  N.  M. 

Walker,  defendants  in  error. 

A  purchaser  of  land  at  a  shenfTs  sale,  under  the  judgment  of  a  credit^'* 
on  which  a  homestead  is  claimed,  is  as  much  within  the  reasoo  tou 
spirit  of  the  Act  of  1808  as  the  creditor  under  whose  judgmant  he  w* 
rives  his  title,  and  may  be  heard  and  make  the  same  objections  ^ 
granting  the  homestead  as  the  creditor,  under  whose  judgment  bd 
derives  his  title  to  the  land,  could  make. 

Heldf  also,  That  the  bill  was  not  multifarious. 
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Equity  pleadings.  Homestead.  Before  Judge  Green. 
Upson  Superior  Court.     Noveruber  Term,  1870. 

Zorn's  bill  against  N.  F.  Walker,  of  Upson  county,  and  N. 
Bf .  Walker,  of  Crawford  county,  was  filed  in  Ui)son.  It  made 
this  case:  In  February,  1870,  at  sheriflTs  sale,  he  bought  a 
quantity  of  land,  described,  in  Upson  county,  which  was  sold 
under  Ji,  fas.  in  favor  of  Smith  &  Alexander  against  N.  F. 
W^alker,  and  took  the  sheriff's  deed  thereto.  When  this  sale 
Nras  made,  there  was  pending  before  the  Ordinary  of  Upson 
30unty  an  application  for  the  setting  apart  a  homestead  to 
laid  N.  F.  Walker  out  of  said  land.  Smith  &  Alexander 
Sled  objections,  the  Ordinary  refused  to  allow  the  home- 
stead set  apart,  and  N.  F.  Walker  appealed  to  the  Superior 
Court,  where  it  is  still  pending.  At  the  same  time  there 
teas  and  still  is  another  application  for  homestead  out  of  said 
land,  by  N.  M.  Walker,  son  of  N.  F.  Walker.  N.  F. 
Walker  was  then  and  is  yet  unmarried,  had  no  minor  chil- 
dren, and  was  living  with  his  grandsons.  At  the  time  of 
his  application,  N.  F.  had  several  thousand  dollars  worth  of 
personalty,  $7,000  00  in  cash,  and  various  choses  in  action 
which  he  had  fraudulently  left  out  of  |his  schedule.  N.  M. 
has  no  title  to  the  said  land,  but  holds  only  as  tenant  of 
N^.  F.,  and  is  seeking  his  homestead  fraudulently  to  help 
N.  F.  Besides,  N.  M.  had  $3,500  00  in  caBh,  and  ^1,000  00 
in  personal  property,  which  he  fraudulently  kept  out  of  his 
schedule.  These  proceedings  cloud  Zorn's  said  title.  Not 
being  a  creditor,  he  cannot  object  at  the  trial  of  said  home- 
stead applications.  He  prayed  perpetual  injunction  against 
both  of  said  applications. 

This  bill  was  demurred  to,  because  there  was  no  jurisdic- 
tion over  N.  M.  Walker,  because  there  was  an  adequate 
recovery  at  law,  and  because  the  bill  is  multifarious.  After 
irgument,  the  Court  allowed  the  bill  to  be  amended  by 
striking  out  the  name  of  Walker,  of  Crawford,  and  then 
)verruled  the  demurrer.     This  is  assigned  as  error. 
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John  I.  Hall,  Cabaxess  &  Peeples,  Smith  &  Alex- 
ander, for  plaintiff  in  error. 

PoE,  Hall  &  Poe,  for  defendants.  Mnltifariousness: 
1  Dan.  Ch.  Pr.,  383,  384,  385;  12  Ga.  R.,  61 ;  5th,  673. 
Jurisdiction  :  Constitution  1868,  art.  v.,  section  xii.,  par. 
iv.,  p.  37  ;  34  Ga.  R.,  53 ;  37th,  346 ;  40th,  288 ;  38th, 
403 ;  39th,  533.  Zorn  bought  with  notice :  40  Ga.  R.,  293, 
297.  Zorn  is  in  possession,  and  can  defend  at  law.  There 
being  no  application  for  exemption  of  personalty,  the  sehedale 
need  not  contain  all  applicant's  property. 

Warner,  Judge. 

This  was  a  bill  filed  by  the  complainant  against  the  de- 
fendants, as  the  purchaser  of  certain  specified  tracts  of  land 
at  sheriff's  sale,  under  a  fi,  fa.  against  the  defendant,  N.  F. 
Walker,  praying  for  an  injunction  to  restrain  them  from 
prosecuting  tiieir  respective  claims  to  a  homestead  oo  the 
land  so  purchased  by  him  at  such  shcrifTs  sale.     The  bill 
alleges  that  the  defendants  are  fraudulently  combining  to- 
gething  to  obtain  homesteads  on  the  land  for  the  benefit  of 
N.  F.  Walker,  one  of  the  defendants,  the  other  defendant 
not  being  entitled  to  a  homestead  under  the  law,  and  that 
the  complainant  not  being  a  creditor  of  the  applicants  for  a 
homestead  cannot  be  heard  in  the  common   law  Courts  to 
object  to  the  granting  of  the  same.     The  bill  was  demurred 
to  for  want  of  equity,  and  because  it  was  multifarious.    The 
Court  sustained  the  latter  ground  of  demurrer  and  overruled 
the  former,  and  both  parties  excepted.     We  think  the  Court 
erred  on  both  grounds.     If  there  was  equity  in  the  bill,  the 
charge  of  a  fraudulent  combination  between  the  defendants 
to  obtain  a  homestead  for  one  of  them,  would  not  make  the 
bill  multifarious,  but  would  relieve  it  from  that  objection  on 
demurrer  therefor.     Although   the  complainant,  as  a  par- 
chaser  of  the  laud  at  sheriff's  sale,  is  not  a  creditor  of  the  ap* 
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plicants  for  a  homestead  on  the  land  so  purchased ;  stilly  he 
derives  his  title  to  the  land  under  the  judgment  of  a  creditor, 
and  may  urge  the  same  objections  in  the  Court  of  Ordinary, 
or  in  the  Superior  Court  on  an  appeal  therefrom,  as  the 
creditor  could  have  done,  under  whose  judgment  and  execu- 
tion he  derives  his  title  to  the  land.  In  other  words,  the 
purchaser  of  the  land  under  a  judgment  in  favor  of  a  credi- 
itor  at  sheriff's  sale  on  which  a  homestead  is  claimed,  is  as 
much  within  the  reason  and  spirit  of  the  Act  of  1868,  as  the 
creditor  under  whose  judgment  he  derives  his  title,  and  may 
be  heard  and  make  the  same  ohjections  to  granting  the  home- 
stead, as  the  creditor  could  have  done. 
Let  the  judgment  of  the  Court  below  be  reversed. 


Giles  S.  Whitten,  plaintiff  in  error,  va.  The  Mayor  and 
Council  of  Covington,  defendants  in  error. 

Bjan  ordinance  of  the  city  of  Covington,  regulating  the  retail  of  spirit- 
0008  liquors  therein,  it  is  provided  that  the  applicant  for  a  license  to 
retail  ^*  shall,  before  receiving  such  license,  produce  the  written  rec- 
ommendation of  four  of  his  nearest  neighbors,  each  signature  to  rep- 
resent  a  separate  and  distinct  establishment:" 

Sddf  That  this  was  a  legal  and  valid  ordinance  of  the  city,  under  the 
grant  of  power  conferred  by  the  13th  section  of  the  city  charter. 

Constitutional  law.  Municipal  Corporation.   Before  Judge 
Green.     Newton  Superior  Court.     March  Term,  1871. 

Whitten  had  been  for  years  a  retailer  of  liquor  in  Coving- 
iou,  a  city  whose  Mayor  and  Council  had,  by  law,  power  to 
grant  licenses  for  that  business  in  its  limits.  He  had  paid 
all  taxes  and  fees  required  of  him.  His  license  expired  and 
lie  applied  for  its  renewal.  An  ordinance  of  the  city  re- 
qaired  such  applicants,  before  receiving  such  license,  to  *^ pro- 
duce the  written  recommendation  of  four  of  his  nearest  neigh- 
bors, each  signature  to  represent  a  separate  and  distinct  es- 
tablishment.^'     Whitten  did  not  produce  such  a  recommend- 


422         SUPREME  COURT  OF  GEORGIA. 

Whitten  vs.  The  Mayor  and  Council  of  Covington. 

ation,  (but  did  present  one  of  many  persons  not  his  nearest 
neighbors;)  and  for  want  of  it  the  Mayor  and  Council  re- 
fused to  grant  him  license.  He  sued  out  mandamus  to  com- 
pel them  to  issue  such  license.  They  answered  as  above  and 
the  Court  refused  to  make  the  mandamus  absolute.  That  is 
assigned  as  error. 

L.  B.  Anderson,  by  E.  N.  Broyles,  for  plaintiff  in  e^ 
ror.  Said  Ordinance  conflicts  with  section  2,  Artitle  I.,  Con- 
stitution of  Georgia,  1868,  and  section  1,  Article  XIV., 
Amendments  Constitution  United  States.  It  restrains  trade: 
Grant  on  Corporations,  91.  It  conflicts  with  the  general 
law:  Revised  Code,  section  1432;  12th  Georgia  Reports, 
404;  15th,  408;  22d,  203;  5  John.  Ch.,  Ill;  9th  John. 
R.,  259,  260. 

Clark  &  Pace,  for  defendant. 

Warner,  Judge. 

This  was  a  mandamus  by  the  petitioner  calling  on  the 
Mayor  and  Council  of  the  city  of  Covington,  to  show  cause 
why  a  license  should  not  be  granted  to  him  to  retail  spiritu- 
ous liquors  within  the  limits  of  said  city.  The  city  authori- 
ties showed  for  cause  why  said  license  should  not  be  granted, 
that  the  peittioner  had  failed  to  comply  with  that  part  of  the 
city  ordinance  in  relation  to  the  issuing  of  license  to  retail 
spirituous  liquors  in  said  city,  which  is  as  follows:  "He 
shall,  before  receiving  such  license,  produce  the  written  rec- 
ommendation of  four  of  his  nearest  neighbors,  each  signature 
to  represent  a  separate  and  distinct  establishment"  0^ 
hearing  the  mandamus  the  Court  refused  to  make  the  same 
absolute,  but  dismissed  it;  whereupon,  the  petitioner  ex- 
cepted. This  was  a  legal  and  valid  ordinance  of  the  city, 
under  the  grant  of  power  conferred  by  the  13th  section  of 
the  city  charter,  and  there  was  no  error  in  the  Court  below 
in  refusing  to  make  the  mandamus  absolute  and  dismissing 
the  same.    Judgment  aiflrmed. 
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1.IZABETH  L.  Sullivan,  plaintiff  in  error,  vs.  The  Cot- 
ton States  Life  Insurance  Company,  defendant  in 
error. 

a  suit  on  a  life  insurance  policy,  parol  declarations  made  by  the  agent 
of  the  company  prior  to  the  execution,  delivery  and  acceptance  of  the 
policy,  cannot  be  received  to  vary  or  contradict  the  terms  of  the  writ- 
"ten  contract,  in  the  absence  of  any  allegation  and  evidence  as  to  fraud, 
mccident  or  mistake,  at  the  time  of  its  execution,  delivery  and  accept- 
ance by  the  contracting  parties. 

Insurance.    Parol  to  vary  writing.    Before  Judge  Green. 
nry  Superior  Court.     April  Term,  1871. 

Mrs.  Sullivan  sued  the  Cotton  States  Life  Insurance  Com- 
pany on  a  }K)licy  on  her  husband's  life.     The  defense  was  the 
non-payment  of  premiums.     On  the  trial,  she  proved  the  fol- 
lowing facts:     On  the  16th  of  October,  1869,  her  husband 
and  she  applied  to  the  agent  of  said  company  for  a  policy  for 
$1,000  00,  to  be  paid  to  the  survivor  of  them  at  the  death 
of  the  other.     He  paid  this  agent  part  of  the  principal,  and 
on  the  25th  of  October,  1869,  the  policy  was  signed  and  de- 
livered by  W.  J.  Magill,  another  agent  of  the  company,  by 
'ttail.    The  policy  was  in  consideration  of  the  statements  in 
*iid  application,  and  "of  an  annual  payment  of  fifty-eight 
dollars  and  four  cents,  to  be  paid  on  or  before  the  25th  day 
of  October,  in  each  and  every  year  from  the  date  of  and  dur- 
>Dg  the  continuance  of  this  policy ;  which  annual  payment  is 
to  be  paid  in  manner  following:  an  annual  loan  of  twenty- 
J^ine  dollars,  and  a  cash  semi-annual  premium  of  fourteen 
dollars  and  eighty-one  cents,  to  be  paid  on  the  25th  day  of 
October  and  April."     For  these  considerations  the  company 
•88ored  their  joint  lives  for  $1,000  00,  during  their  joint 
lives,  subject  to  the  conditions  in  the  policy  set  forth,  and 
piomised  "to  pay,  if  this  policy  should  not  be  previously 
terminated,  the  said  sum  insured,  (the  balance  of  the  year's 
premiums  on  this  policy,  if  any,  and  also  all  notes  or  credits 
'or  premiums  thereon,  and  other  indebtedness  of  the  insured 
*<i  this  company  being  first  deducted,)  to  the  surviving  one  of 
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said  parties,  or  liis  or  her  executors,  administrators  or  assigns, 
on  the  25th  day  of  October,  1910,  or  if  the  person  whose 
life  is  hereby  insured  shall  die''  sooner,  then  in  sixty  dtys 
after  due  notice,  etc.  The  conditions  upon  which  this  policy 
was  to  be  void,  were  self-destruction,  etc.,  etc.,  and  "if  the 
premiums  on  this  policy  shalL  not  be  paid  at  the  times  above 
mentioned,  and  the  interest  on  one  note  or  credit  for  premi- 
ums on  this  policy,  paid  annually  in  advance  to  the  company 
or  its  authorized  agents/' 

Mrs.  Sullivan's  interrogatories  had  been  taken.  In  them 
she  testified  that  said  agent  visited  her  husband,  importuned 
him  to  insure  and  they  agreed  to  insure;  made  said  applica- 
tion, and,  in  pursuance  of  it,  the  policy  was  sent  by  mail  some 
ten  or  fifteen  days  thereafter.  She  testified  that  when  asked 
*'  What  would  be  the  consequences  if  the  money  was  not  paid 
up  regularly  to  the  day?"  the  agent  replied,  that  "it  would 
make  no  ditference  if  the  money  was  paid  up  in  a  short  time 
after  the  day  due,  if  paid  as  soon  as  convenient  afterwards." 
Sullivan  also  asked  him  where  the  money  was  to  be  paid? 
The  agent  replied  that  bethought  he  would  make  anageutin 
McDonough  to  receive  the  payment,  and  that  he  would  notify 
Mr.  Sullivan  in  time  to  whom  to  make  the  payment.  The 
Court  ruled  these  sayings  of  the  agent  to  be  inadmissible 
against  the  company.  She  testified  further,  that  when  the 
letter  hereafter  mentioned  was  received,  her  husband  was 
violently  ill,  the  letter  was  laid  aside  unopened,  and  he  con- 
tinued too  sick  to  attend  to  any  business  till  he  died,  on  the 
7tl^  of  May,  1870,  near  McDonough,  where  they  lived.  The 
letter  came  on  the  28th  of  April,  1870.  After  his  death  the 
letter  was  opened.     It  was  as  follows  : 

"Cotton  States  Life  Insurance  Company  of  Macon, Ga., 

"  Atlanta,  20th  July,  1870. 

"  T.  M.  Sullivan,  Esq. — Dear  Sir :  Your  premium  was 
due  on  the  25th  day  of  April.  Please  remit  the  amount 
without  delay,  and  oblige,  yours  truly, 

"W.  J.  M4GILL, 
"  by  W.  P.  Magill." 
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rhis  letter  was  offered  iu  evideace,  but  the  Court  rejected 
saying  it  did  not  biud  the  company.  The  plaintiff's  couo* 
then  examined  said  Magill^  who  testiiie<]  that  he  was 
erintendeut  of  the  agencies  of  the  company;  that  said 
er  was  written  by  his  clerk,  whom  he  had  directed  to  send 
ircular  dun  to  all  policy-holders  whose  premiums  were 
rdue;  that  the  company  had  notice  that  Sullivan  was 
d,  but  he  supposeil  W.  P.  Magill  forgot  that  fact  when 
NTOle  said  letter ;  that  the  company  is  accustomed  to  re- 
'e  overdue  premiums  and  let  the  policy  stand,  if  they  are 
1  in  a  few  days  after  due;  but  never  after  thirty  days 
e  expired  from  the  time  they  are  due,  unless  after  re-ex- 
Dation  of  the  assured. 

lere  they  again  asked  to  be  allowed  to  read  that  part  of 
}.  Sullivan's  interrogatories  which  had  been  ruled  out. 
3  Court  refused  to  allow  it.  Plaintiff  closed  and  the  Court 
nted  a  non-suit.  It  is  said  that  the  Court  erred  in  re- 
ing  the  sayings  of  the  first  agent,  and  said  letter,  and  in 
DtiDg  said  non-suit. 

jeoroe  M.  Nolan;  S.  C.  McDaniel;  M.  Arnold, 
plaintiff  in  error. 

jEorge  W.  Bryan  ;  J.  D.  Stewart,  by  C.  Peeples, 
defendant.  Parol  inadmissible  to  vary  written  contract: 
Code,  sees.  2715,3709,  3747,  3750,  3751,  3753;  36th 
.  R.,  454;  Scaife  vs.  Bell,  of  this  term;  Bigelow's  L.  & 
Ins.  R.,  578 ;  13th  Mass.,  96.  No  proof  of  custom  suf- 
ent  to  change  this  contract :  R.  Code,  sec.  1 ;  8th  Gra.  R., 
I,  641 ;  3  K.  Com.,  260 ;  7  John  R.,  385;  12  Wheat.  R., 
J;  3  Bing.,  61;  2  Sumner's  R,  569,  570;  1  Phil,  on 
u,  262;  6  Baa  Abrdg.,  745,  746;  12  East.  R.,  183;  3 
mp.  R.,  134.;  1  Hall's  N.  Y.  R,  619;  1  Phil,  on  Ins. 
,  897 ;  2  Parson's  on  C,  488.  The  non-suit  was  right : 
>bil.  on  Ins.,  sec.  2122;  1  Ch.  PI.,  296,  321,323;  R. 
ie,aec.  2680;   1  Wait's  L.  Pr.,  113;  13th  Ga.  R.,  210; 

Vol..  xim— 27. 
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17th,  340;  36th,  429;  Chit,  on  C,  737  and  63;  12  Weni, 
452;  Ang.  on  F.  Ins.,  sec.  142;  28  Barbour's  S.  C.  R., 
412;   Charter  of  Co.,  Acts  1868  ;  2  Phil,  on  In.,  sec.  1833. 

Warner,  Judge. 

This  was  an  action  brought  by  the  plaintiff  against  the 
defendant  on  a  life  insurance  policy,  dated   25th  October, 

1869,  by  which  the  defendant  contracted  to  insure  the 
plaintiff  and  her  husband,  on  the  terms  and  stipulations 
therein  contained,  in  the  sura  of  $1,000  00,  during  the  con- 
tinuance of  their  natural  lives.  Tiie  plaintiff  alleges  tiat 
her  husband,  T.  M.  Sullivan,  died  on  the  7th  day  of  May, 

1870.  The  defendant  plead  in  bar  of  t)ie  plaintiff's  rightto 
recover  the  non-payment  of  the  premium  due  on  the  policy 
on  the  25th  of  April,  prior  to  his  death,  as  required  by  the 
terms  and  conditions  of  the  policy,  which  is  as  follows: 
"That  an  annual  premium  of  $58  04,  to  be  paid  on  the 
25th  day  of  October  in  each  and  every  year  from  the  date 
of  and  during  the  continuance  of  this  policy,  which  annual 
premium  is  to  be  paid  in  manner  following :  An  annual 
loan  of  $29  00,  and  a  cash  semi-annual  premium  of  $14  81 
to  be  paid  on  the  25th  day  of  October  and  April.  Pro- 
vided, always,  and  this  policy  is  issued  by  this  company, 
and  accepted  by  the  insured,  on  the  following  express  condi- 
tions: 1st.  If  the  premiums  due  on  this  policy  shall  not 
be  paid  at  the  times  above  mentioned,  then  this  policy  shall 
terminate,  and  become  void  and  of  no  effect."  Such  is  the 
express  condition  of  the  contract  in  relation  to  the  non-pay- 
ment of  the  premiums  stipulated  to  be  paid  in  the  jwlicy.  . 
On  the  trial  of  the  case,  it  was  not  pretended  that  the  serai- 
annual  premium  which  became  due  on  the  25th  of  April, 
1870,  had  been  paid,  or  offered  to  be  paid,  by  the  insured  to 
the  company,  or  its  agents ;  but  the  plaintiff  offered  evidence 
to  prove  that,  prior  to  the  execution  and  delivery  of  the 
policy,  one  Laird,  who  was  acting  as  the  agent  of  the  com- 
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paDj  to  obtain   policies  of  insurance,  told  the  deceased  that 
it  would  nialce  no  difference  if  the  premiums  were  not  paid 
regularly  to  the  day,  so  the  money  was   paid  in  a  short 
time  after  the  day,    if  paid  as  soon  as  convenient  after- 
wards.     On  objection  being  made,  this   evidence  was  re- 
jected by  tlie  Court,  and  the  plaintiff  excepted.     There  was 
no  error  in  the  Court  in  ruling  out  this  evidence.     It  is  a 
well  settled  principle  of  law  that  parol  declarations  cannot 
be  receive<l  to  vary  or  contradict  the  terms  of  a  written  con- 
tract.    All  that  was  said  between  the  contracting  parties  in 
relation  to  the  terms  and  stipulations  of  the  contract  is  pre- 
sumed to  have  been   merged  in  the  written   contract,  which 
is  the  highest  and  best  evidence  of  the  contract  between  the 
parties,  in  the  absence  of  any  evidence  as  to  fraud,  accident, 
or  mistake,  at  the  time  of  its  execution,  delivery  and  accept- 
ance by  the  contracting  parties.     And  the  same  may  be  said 
of  the  entire  evidence  of  Mrs.  Sullivan,  which  was  ruled  out 
by  the  Court.     As  to  the  evidence  of  the  custom  of  the  com- 
pany to  receive  the  payment  of  premiums  after  the  day  of 
payment  had  expired,  from  living  persons  who  were  insured, 
admitting  that  such  a  custom  was  proved,  still,  there  was 
no  evidence  that  it  was  the  custom  of  the  company  to  receive 
the  payment  of  premiums  after  the  day  of  payment,  when 
the  company  had  notice  that  the  insured  was  dead,  if  the 
same  had  been  tendered,  which  was  not  done  in  this  case. 
After  a  careful  examination  of  the  facts  of  this  case,  and  the 
law  applicable  thereto,  we  are  of  the  opinion  there  was  no 
error  in  the  Court  below  in  granting  the  non-suit.     It  was 
Bdid  on  the  argument,  that  this  is  a  hard  case  on  the  widow 
and  children  of  the  insured,  and  we  feel  it  to  be  so ;  but  as 
the  company  insists  upon   its  strict  legal   rights  under  the 
eontract,   it  is  our  duty  to  administer  the  law  applicable 
thereto. 
Let  the  judgment  of  the  Court  below  be  affirmed. 
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S.   T.    W.   Minor,    plaintiff  in  error,  vs.  H."  V.  Clark 

et  al,^  defendants  in  error. 

When  a  bill  was  filed  for  a  specific  performance  of  a  confederate  contract, 
and  the  allegations  contained  therein  did  not  make  such  a  case  aa  en- 
titles the  complainant  to  any  equitable  relief: 

Heldj  That  a  demurrer  to  the  bill,  for  want  of  equity,  was  properly  aai- 
tained  by  the  Court. 

Equity.     Infants.     Specific  performance.     Before  Judge 
BiGBY.     Fayette  Superior  Court.     October  Term,  1870. 

Minor's  bill  made  this  case :  On  the  27th  day  rf 
July^  1863,  one  Littleton  B.  Clark  made  and  executed 
his  last  will,  in  which  he  directed  that  his  slaves  should 
be  equally  distributed  among  his  children,  and  that  his 
wife,  Hannah  V.  Clark,  should  have  a  life  estate  in  all 
his  real  estate,  except  lot  of  land  184,  to  which  lot  he 
made  reference  in  the  first  item  of  his  said  will,  as  follows: 
"  I  desire  my  wife,  Hannah  V.  Clark,  shall  have  all  the 
land  attached  to  the  home  place,  where  we  now  live,  except 
lot  184,  which  will  be  rented  out  for  one  or  two  years." 
He  made  no  final  disposition  of  said  lot.  He  appointed  his 
wife  and  his  son-in-law,  James  R.  Bailey,  his  executors.  In 
1863  he  died.  Said  executors  applied  to  the  Court  of  0^ 
dinary,  and  obtained  letters  testamentary  on  the  estate.  His 
heirs  and  next  of  kin  are  the  following  named  persons  :  His 
sons,  J.  T.  Clark,  Hiram  Clark,  George  Clark,  Frank 
Clark,  Madison  Clark ;  sons-in-law,  James  R.  Bailey,  who 
intermarried  with  Eliza  Clark ;  Ralph  Jackson,  who  inter- 
married with  Caroline  Clark ;  daughters,  Harriet  Vessels, 
widow  of  Thomas  J.  Vessels;  Emma  Fields,  widow  of 
Isaiah  Fields;  Rilla  Clark  and  Mary  Clark,  a  minor  and  a 

grand  child ;   Clark,  representative  of  Green  Clark, 

deceased. 

In  the  early  part  of  the  year  1860,  the  executors  and  the 
legatees,  beleiving  that  it  would  be  conducive  to  the  interest 
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>f  all  parties  interested,  entered  into  a  written  agreement  to 
livide  said  estate  without  reference  to  said  will.  Madison 
I7lark  and  Ralph  Jackson,  at  that  time  lived  in  the  State  of 
bkansas,  and  the  Hannah  V.  Clark  signed  for  said  legatees 
)j  virtue  of  instructions  she  had  received  from  the  said 
kladison  and  Ralph  by  letters.  Hiram  and  George  Clark 
rere  in  the  army,  and  their  wives  signed  said  agreement  by 
irtue  of  instructions  they  had  received  from  their  husbands, 
y  letter.  Each  of  the  other  legatees  signed  said  agreement  in 
propTna persona/'  except  the  child  of  Green  Clark.  Whether 
lid  child  signed  said  agreement  at  all  is  not  known.  Said 
lild  bad  no  interest,  under  the  will,  in  the  subject-matter  of 
le  division.  Said  agreement  and  the  letters  hereinbefore 
jferred  to,  are  in  the  possession  of  the  said  H.  V.  Clark; 
lerefore  complainant  is  unable  to  attach  the  same  as  exhib- 
B,  or  to  state  positively  their  contents;  but  has  been  in- 
armed and  believes  it  to  be  true,  that  the  terms  of  said  agree- 
tent  were  substantially  as  follows :  That  the  slaves  of  said 
itate,  together  with  lot  of  land  one  hundred  and  eighty- 
mVj  should  be  equally  divided  between  the  legatees,  share 
ad  share  alike,  without  reference  to  said  will,  and  John  S. 
[oUiday,  John  J.  Gilbert  and  John  Hair  should  be  the 
istributors  to  superintend  said  division.  Before  the  distri- 
ution  in  said  instrument  agreed  upon  by  the  said  legatees^ 
^ranklin  Clark,  one  of  the  legatees,  for  a  valuable  consider- 
tion  to  him  paid  by  one  James  M.  Austin,  transferred  and 
asigned  to  said  Austin,  all  right,  title,  claim  or  interest  of, 
1  or  to  the  estate  of  the  said  L.  B.  Clark. 

In  February,  1865,  the  said  John  S.  Holliday,  John  J. 
Kibert  and  John  Hair  met  at  the  residence  of  the  said  L.  B. 
Hark,  and  after  due  notice  to  all  the  parties  in  interest  to 
pportion  and  divide  said  estate  according  to  said  agreement, 
nd  apportioned  said  estate,  share  and  share  alike,  making 
Dt  one  hundred  and  eighty-four  one  share,  by  the  person 
Imwirig  it  paying  to  said  estate  $1,500  00  in  Confederate 
loney,  that  amount  being  necessary,  in  the  opinion  of  said 
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distributors,  to  make  said  share  exactly  equal  to  the  others. 
After  the  satisfactory  apportioument  of  said  shares,  the  lega- 
atees  drew  by  lot,  and  James  M.  Austin,  who  had  bought 
Frank  Clark's  interest,  drew  lot  of  land  one  hundred  and 
eighty-four.  In  January  previous,  the  negroes  belonging  to 
said  estate,  had  boon  hired  out  for  a  short  time,  to-wit:  until 
said  division  could  bo  made.  At  said  division  all  the  ne- 
groes were  present,  and  the  legatees,  after  drawing,  took  pos- 
session of  their  respective  negroes,  and  kept  them  in  their 
possession  and  controlled  them  until  some  time  in  the  sum- 
mer of  said  year.  Said  legatees  expressed  themselves  as  [)e^ 
fectly  satisfied  with  tlic  division,  and  one  of  the  legatees,  to- 
wit  :  Emma  Fields,  refused  to  trade  the  negro  she  had  drawn 
for  said  lot  of  land. 

Jamas  M.  Austin  deposited  with  H.  J.  Hnghie  a  snffl- 
ciency  of  effects,  with  instructions  to  pay  said  $1,500  OOto 
H.  V.  Clark,  according  to  the  agreement,  the  said  H.  V. . 
Clark  being  made  the  agent  of  all  the  legatees,  all  of  which 
facts  the  legatees  had   notice  of;  yet,  neither  H.  V.  Clark 
nor  any  of  the  legatees  ever  called  on   the  said  Hughie  for 
said  money.     About  the  last  of  March,  said  Austin  sent  hifl 
agent,  with  $1,600  00  Confederate  money,  and  tendered  it 
to  the  said  H.  V.  Clark,  who  refused  to  accept  it,  under  the 
advice  of  counsel.     Said  land  had  been  rented  for  the  year 
1865  to  H.   J.  Hughie   and  Thomas  J.  Vessels.     Shortly 
after  said  Austin  drew  said  lot  of  land,  he  sold  the  same  to 
complainant  for  a  valuable  consideration,   then  and  there 
paid  him,  and  Austin  then  and  there  agree<l,  in  writing,  to 
make  complainant  a  deed  to  said  land,  whenever  the  said 
Austin  could  obtain  a  deed  to  the  premises  from  the  said 
H.  V.  Clark  or  the  legatees.     In  November,  1865,  the  said 
executors,  by  complying  with  requisitions  of  the  law  in  such 
cases,  obtained  an  order  from  the  Ordinary  of  Fayette  county 
to  sell  said  lot  of  land,  and,  after  the  usual  advertisement, 
sold  the  same  at  public  outcry,  in  the  town  of  Fayetteville, 
on  the  first  Tuesday  in  January,  1866.     Hiram  Clark,  one 
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of  the  legatees,  became  the  purchaser,  for  the  sum  of 
$lyl50  00.  Hiram  Clark  has  siuce  sold  one-half  of  said 
land  to  the  said  H.  J.  Hughic;  and  Hiram  Clark  and 
Hughie,  and  one  William  Beard,  tenant  of  the  said  Hiighie, 
are  now  in  passession  of  said  lot  of  land.     In  the  fall  of 

1865,  H.  J.  Hughie  frequently  applied  to  complainant  to 
rent  him,  the  said  Hughie,  the  said  lot  of  land  for  the  year 

1866.  Hiram  Clark  and  Henry  J.  Hughie  had  full  and 
ample  notice  of  complainant's  claim  to  the  premises.  He 
prayed  that  said  Hannah  V.  Clark  may  be  compelled  to 
bring  into  Court  the  original  agreement  entered  into  by  the 
legatees  of  L.  B.  Clark,  and  the  original  letter  or  letters 
written  by  t|ie  legatees,  who  reside  without  the  limits  of  the 
State  of  Georgia,  so  far  as  the  same  may  have  come  to  the 
bauds  of  the  said  H.  V.  Clark,  that  have  any  reference 
whatever  to  tlie  administration  of  the  estate  of  L.  B.  Clark, 
or  the  dii^tribution  or  division  thereof,  and  be  compelled  to 
produce  all  lettera  of  George  and  Hiram  Clark,  that  may 
have  come  to  her  hands,  that  have  any  reference  whatever 
to  the  management,  administration  or  distribution  of  said 
estate.  Further,  that  said  legatees  be  decreed  to  execute  a 
deed  to  lot  of  land  No.  184  to  complainant,  he  being  now 
ready  in  Court  and  proposing,  as  the  Court  may  decree,  to 
pay  to  the  legatees  the  value  of  the  said  81,500  00,  due  by 
James  M.  Austin ;  and  that,  if  said  executors  ever  made  a 
deed  to  Hiram  Clark,  or  to  any  other  person,  said  deed  may 
be  delivered  up  and  cancelled,  by  a  decree,  and  for  general 
relief. 

He  amended  as  follows:  At  the  time  of  filing  said  bill, 
James  M.  Austin  was  insolvent  and  unable  to  pay  to  com- 
plainant the  amount  of  money  advanced  to  said  Austin,  and 
he  consented  and  agreed  that  complainant  take  possession  of 
said  land  in  discharge  and  settlement  of  said  debt;  and  that 
it  has  been  agreed  and  consented  by  said  Austin,  that  com- 
plainant take,  hold  and  own  said  land,  with  all  the  interest, 
right  and  title  which  he,  the  said  Austin,  then  had,  which 
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was  accepted  bj  the  complainanty  and  on  which  complainaot 
had  acted,  and  did  not,  and  does  not  now,  consider  the  said 
A^ustin  bound  for  the  sura  of  money  advanced  to  him.  Copies 
of  the  will  and  of  Austin's  obligations  were  exhibited  in  the 
bill.  Upon  demurrer,  this  bill  was  dismissed  for  want  of 
equity.     That  is  assigned  as  error. 

TiDWELL  &  Fears  ;  R.  T.  Dorsey,  for  plaintiff  in  eh 
ror,  cited  13th  Ga.  R,  484;  2  Story's  Eqi,  J.,  sees.  788, 
790,  inclusive. 

J.  L.  Blalock;  Peeples  &  Howelt^,  for  defendants: 
Minors  were  not  represented  or  bound  by  said  agreement. 
Austin  never  had  title,  and  therefore  no  specific  {>erformanoe 
can  be  decreed.  The  obligation  was  but  a  promise  to  pay  so 
much  money  or  make  title  to  said  lot. 

Warner,  Judge. 

This  was  a  bill  filed  by  the  complainant  against  the  de- 
fendants, praying  for  a  specific  performance  of  an  alleged 
contract  in  relation  to  a  tract  of  land.     The  complainant  al- 
leges that  the  lot  of  land  was  the  property  of  L.  B.  Clark, 
at  the  time  of  his  death,  who  died  leaving  a  will,  by  whidi 
he  appointed  his  wife  and  one  Bailey,  executrix  and  exec- 
utor thereof;  that  in  the  year  1865,  the  executors  and  lega- 
tees under  said  will  entered  into  an  agreement  to  divide  the 
testator's  estate,  without  any  reference  to  the  provisions  of 
the  testator's  will ;  that  Franklin  Clark,  one  of  the  legatees 
under  the  will,  transferred  his  interest,  as  such  legatee,  to 
one  Austin;  that  when  the  division  of  the  estate,  under  the 
agreement,  took  place,  Austin  received,  as  his  share  thereof, 
lot  of  land  number  one  hundred  and  eighty-four,  upon  his 
paying  to  the  other  parties  the  sura  of  $1,500  00  in  Confed- 
erate money;  that  afterwards,  on  the  25th  of  March,  1865, 
Austin   executed  his  obligation  to  the  complainant,  for  the 
sum  of  $5,000  00  in  Confederate  money,  or  $100  00  in  gold, 
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hich  was  to  be  discharged  by  making  him  or  liis  heirs  a 
tie  to  lot  number  one  hundred  and  eighty-four,  drawn  by 
ostiiiy  as  part  of  the  estate  of  the  deceased  testator.  It  also 
>pears  from  the  complainant's  bill,  that  this  tract  of  land 
as  sold  by  the  executors  of  the  testator,  by  virtue  of  an  or- 
sr  of  the  Court  of  Ordinary,  at  public  outcry,  on  the  1st 
uesday  in  January,  1866,  for  the  sum  of  $1,150  00,  and 
archased  by  Hiram  Clark,  one  of  the  legatees  under  the 
W\y  who  has  since  sold  it  to  other  parties,  who  had  notice 
f  complainant's  claim.  There  is  no  allegation  in  complain- 
Di's  bill  that,  at  the  time  of  the  alleged  division  of  the  tes- 
itor's  estate,  there  were  no  debts  due  by  the  testator,  or  that 
11  the  legatees  were  of  full  age ;  but  on  the  contrary,  it  appears 
•n  the  face  of  the  bill  that  one  of  them  was  a  minor.  The 
ftrayer  of  the  bill  is,  that  the  legatees  under  the  will  may  be 
lecreed  to  execute  a  title  to  the  complainant  to  lot  number 
me  hundred  and  eighty-four,  he  offering  to  pay  the  value  of 
he  $1,500  00,  due  by  Austin,  in  Confederate  money,  in  Feb- 
nary,  1865,  the  time  of  the  division  of  the  estate.  To  this 
>ill  of  complaint  the  defendants  demurred  for  want  of  equity. 
Che  Court  sustained  the  demurrer  and  dismissed  it.  Where- 
ipon,  the  complainant  excepted.  There  was  no  error  in  the 
!>oart  below  in  sustaining  the  demurrer  for  want  of  equity^ 
md  in  dismissing  the  bill. 
Judgment  affirmed. 


Sabrison  Hamrick,  plaintiff  in  error,  V9.  David  Dar- 
nell, defendant  in  error. 

L  When  on  the  trial  of  a  case  for  ^'  forcible  entry  and  detainer,*'  under 
the  proviaion  of  the  Code,  the  jury  found  a  verdict  for  "  forcible  detain- 
er" only,  and  there  being  no  evidence  in  the  record  to  sustain  the 
▼erdict  for  forcible  detainer : 

Iddj  That  a  new  trial  should  have  been  granted,  and  the  case  tried 
before  another  jury. 
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2.  Inasmuch  as  the  Act  of  1869  does  not  provide  for  the  seleclion  of 
jurors  for  the  trial  of  cases  of  forcible  entry  and  detainer  bj  Justicei 
of  the  Peace,  the  jury,  under  the  Constitution  of  1864,  may  be  8ele^ 
ted  under  the  law  as  provided  by  the  Code  for  that  purpose,  so  thef 
are  upright  and  intelligent  jurors. 

Certiorari.  Forcible  entry  and  Detainer.  Jury,  etc 
Before  A,  W.  Hammond,  Judge  pro  hao  vice.  Campbell 
Superior  Court.     April  Term,  1871. 

Hamrick  charged  Darnell  with  entering  upon  and  detain- 
ing certain  of  Hamrick's  land  "  violently,   with  menaces, 
force  and  arms,  and   without  authority  of  law,''  and  ob" 
tained  a  warrant  from  a  Notary  Public,  exojicio  a  Justice  of 
the  Peace.     The  Notary  had  twelve  men  summoned  as  a 
jury,  and  called  in  the  Justice  of  the  Peace  of  the  districl) 
and  was  ready  to  try  the  cause  on  the  day  appointed  for  the 
trial.     Before  the  jury   was  empanelled,  Darnell's  counsel 
moved  to  quash  the  proceedings,  because,  under  the  Consti- 
tution of  1868,  the  Notary  and  Justice  of  the  Peace  had  no 
jurisdiction  to  try  forcible  entry  or  forcible  detainer  cases, 
and,  by  reason  of  a  change  in  the  jury  system,  could  not 
summon  a  legal  jury,  because  jurors  ninst  be  "  upright  and 
intelligent "  citizens,  and  that  qualification  under  the  jury 
system  could  not  be  ascertained  by  a  Justice  of  the  Peace. 
No  objection  was  made  to  any  one  of  the  persons  summoned 
for  a  jury.     The  Justices  said  that  they  had  jurisdiction  to 
try  said  cause,  and  if  they  could  not  impanel  a  jury  they 
would  try  it  without  one.     Counsel  then  consented  to  try 
before  the  persons  summoned.     They  were  sworn,  and  the 
trial  proceeded.     It  appeared  from  the  evidence  that  Ham- 
rick's tenant,  wliile  in  possession  of  the  laud,  was  approached 
by  Darnell,  one  Terry  and  one  Whitly;  and  Whitly  told 
the  tenant  he  had  better  leave  the  land,   "  that  there  were 
too  many  hickories  growing  there  for  him  to  remain ;  that 
he  could  go  to  Atlanta,  and,  with  a  bottle  of  whisky,  get  a 
crowd  of  ruffians  at  any  time  that  would  put  him  out" 
The  others  said  nothing  approving  what  Whitly  said^  ex- 
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pt  that  Terry  said  he  had  bought  the  land,  and  that  Ham- 
ik  had  abandoned  it.  On  tiie  next  day  this  tenant  rented 
irt  of  the  land  from  Terry,  and  Darnell  was  to  occupy  the 
lance  of  it.  Shortly  afterwards,  Darnell  took  possession 
faceably  and  quietly.  Subsequently  Hamrick's  agent  gave 
arnell  notice  to  leave  the  land,  but  he  said  he  would  not, 
lietly,  without  threat  or  menace.  The  Notary  charged  the 
ry,  among  other  things,  that  they  were  the  sole  judges  of 
le  law  and  facts,  and  that  defending  a  suit  for  the  posses- 
on  of  land  was  a  forcible  detainer.  The  jury  found  Darnell 
in  forcible  detainer  of"  said  land.  Darnell,  by  certiorari^ 
(rerred  that  the  refusal  to  dismiss  the  warrant,  the  holding 
lat  the  Justices  had  jurisdiction,  the  allowing  said  jury  to 
7  said  cause,  the  charging  of  the  jury  at  all,  and  the  latter 
lause  of  the  charge  as  given,  were  errors  in  law,  and  that 
le  verdict  was  strongly  and  decidedly  against  the  weight 
f  the  evidence.  When  the  cause  came  on  for  hearing, 
ndge  Wright,  being  related  to  one  of  the  parties,  would 
ot  preside,  and,  by  consent,  A.  W.  Hammond,  Esq.,  an 
ttorney-at-law,  was  made  Judge  pro  hao  vice.  He  held, 
St.  That  the  Justices  had  jurisdiction,  if  not  by  law,  by 
)nsent.  2d.  That  forcible  entry  and  detainer  were  now 
*i&ble,  as  before  the  Constitution  of  1868.  3d.  That  he 
ould  presume  the  jury  was  properly  drawn  and  impanneled, 
J  no  one  of  them  was  excepted  to.  4th.  That  there  was  no 
ifficient  evidence  of  forcible  entry;  and  5th.  No  evidence 
r  forcible  detainer.  6th.  That  the  charge  was  erroneous, 
ad  the  latter  clause  especially,  because  there  was  no  evi- 
ence  of  resisting  a  suit  at  law ;  but  that  it  was  the  duty  of 
le  Court  to  charge  the  jury  the  law  of  the  case;  and  he 
rdered  that  the  certiorari  be  sustained,  and  that  all  things 
me  and  decided  in  the  Court  below  be  set  aside  at  the  cost 
f  Hamrick. 

Darnel  Fs  counsel  say  that  the  Court  erred  in  said  fourth, 
%h  and  sixth  grounds,  and  in  making  said  order;  and  the 
mosel  of  Hamrick  say  he  erred  in  the  other  grounds  of  the 
scisioD. 
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L.  R.  Ray,  for  plaintiff  in  error:  As  to  jnrisdiction  of 
Justice:  15  Ga.  R.,  361.  Jurors  are  presumed  to  be  com- 
petent :  Wheeler  vs.  State,  last  terra.  Tlie  Court  can  pass 
on  nothing  but  the  errors  complained  of  in  the  petition: 
Revised  Code,  section  3993 ;  14  Ga.  R.,  36.  What  amounts 
to  forcible  detainer:  24  Ga.  R.,  193 ;  Revised  Code,  section 
4451 ;  2  Bish.  Cr.  L.,  478,  481,  485.  Possession  need  not  be 
actual:  2  Bish.  484.  Fear:  12th  Ga.  R.,  322.  Entry  by 
strategy,  etc.:  2  Bish.  Cr.  L.,  477;  24  Ga.  R.,  191;  3 
Brevard,  S.  C.  R.,  413.  If  justice  done  no  new  trial  be- 
cause of  erroneous  charge:  37  Ga.  R.,  195.  If  facts  are 
involved,  case  must  go  back  to  trial :  Revised  Code,  section 
3995. 

Lester  &  Thomson,  for  defendant. 

Warner,  Judge. 

This  case  came  before  the  Court  below  on  a  certiorari  ttom 
a  Justice's  Court,  alleging  certain  errors  to  have  been  com- 
mitted on  the  trial  of  a  case  of  "  forcible  entry  and  detainer," 
under  the  provisions  of  the  Code.     Oh  the  hearing  of  the 
certiorari  both  parties  excepted  to  the  rulings  of  the  Court 
The  Court  below  decided  that  the  Constitution  of  1868,  hav- 
ing recognized  and  adopted  the  Code  called  Irwin's  Code, 
did  not  destroy  or  abolish  the  right  to  sue  out  and  try  cases 
of  forcible  entry  and  detainer,  as  heretofore  practiced  in  this 
State.     Upon  this  point  in  the  case  we  affirm  the  judgment 
of  the  Court. 

It  does  not  appear  in  the  record  how  the  jury  were  drawn 
for  the  trial  of  the  case,  but  it  does  appear  that  no  particular 
juror  was  objeated  to  on  the  ground  that  he  was  not  an  up- 
right, intelligent  juror.  The  Court  below  decided  that,  as 
there  was  no  evidence  going  to  show  how  the  jury  was  se- 
lected, summoned  and  impanneled,  the  legal  presumption 
was,  that  they  were  properly  selectal,  summoned  and  impan- 
neled.    Inasmuch  as  the  Act  of  1869  relates  exclusively  to 
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je  selection  of  jurors  for  the  Superior  Courts,  and  inasmuch 
3  the  General  Assembly  have  not  provided  by  law  for  the 
election  of  jurors  for  the  trial  of  cases  of  forcible  entry  and 
etainer,  by  Justices  of  the  Peace,  under  the  Constitution  of 
868,  the  jury  may  be  selected  under  the  law  as  provided  by 
lie  Code  for  that  purpose,  so  they  are  upright  and  intelli- 
ent  jarors,  which  is  not  inconsistent  with  the  Constitution 
f  1868,  and  we  affirm  the  judgment  of  the  Court  below  on 
his  point  in  the  case. 

The  Court  also  decided  that  there  was  not  sufficient  evi- 
lenoe,  under  the  law,  to  have  authorized  the  jury  to  find  a 
verdict  for  either  a  "  forcible  entry"  or  a  "  forcible  detainer" 
>f  the  land  by  the  defendant,  Darnell,  as  against  the  plain- 
lifiF,  Hamrick.  In  looking  through  the  evidence  contained 
in  the  record,  we  think  there  was  sufficient  evidence  to  have 
luthorized  the  jury  to  have  found  a  verdict,  under  the  law, 
for  a  "forcible  entry;"  and  if  the  jury  had  so  found,  the  Court 
below  should  not  have  set  aside  their  verdict.  But  the  jury 
Pound  a  verdict  for  "forcible  detainer"  only,  and  thereby 
D^ative<l  the  fact  that  the  entry  by  the  defendant  on  the 
land  was  forcible  and  without  authority  of  law,  and  this 
Court  cannot  now  assume  that  it  was  so,  as  there  is  sufficient 
evidence  in  the  record  to  sustain  the  verdict,  which  was  con- 
flicting in  regard  to  that  point  in  the  case;  of  which  the  jury, 
aocording  to  the  repeated  rulings  of  this  Court,  were  the 
proper  judges. 

Does  the  evidence  in  the  record  show  that  the  detainer  of 
the  possession  of  the  land  by  the  defendant,  was  forcible  and 
without  authority  of  law?  The  only  evidence  upon  that 
point  i8,  that  the  agent  of  the  plaintiff  notified  the  defendant 
to  quit  the  land,  and  the  defendant  replied  that  he  should 
Dot  do  so;  that  there  was  no  violent  word  or  act  on  the  part 
of  defendant,  or  any  threat  or  offer  to  do  either  in  keeping 
possession  of  the  land  ;  that  defendant  had  moved  one  of  the 
bouses  ott  the  land.  "  Forcible  detainer  is  the  violently 
keying  possession  of  lands  and  tenements  with  menaces, 
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force  and  arms,  and  without  authority  of  law  :'*  Code,  4452. 
The  verdict  of  the  jury  rebuts  the  allegation  that  the  ent^ 
of  the  defendant  on  the  land  was  forcible  and  without  author- 
ity of  law,  and  there  is  no  evidence  in  the  record  that  the 
detainer  of  the  possession  of  the  land  by  the  defendant  was 
forcible^  within  the  true  intent  and  meaning  of  the  law  ap- 
plicable to  such  cases.  The  mere  defending  a  suit  at  Jaw  for 
the  possession  of  the  land  by  the  defendant,  did  not  amount 
to  a  forcible  detainer  as  the  Justice  charged  the  jury  ou  the 
trial. 

There  was  no  error  in  the  judgment  of  tlie  Court  below  in 
sustaining  the  certiorari  and  sotting  aside  the  verdict,  on  the 
statement  of  facts  disclosed  by  the  record,  and  we  affirm  the 
judgment  of  the  Court  on  that  point.  But  instead  of  award- 
ing a  final  judgment  in  the  case,  we  direct  that  a  new  trial 
be  had  of  the  whole  case  before  another  jury. 

Judgment  affirmed  and  a  new  trial  ordered. 


A.  C.  Wyly  &  Company,  plaintiffs  in  error,  vs,  Burnetf 

&  Rixey,  defendants  in  error. 

1.  Where  the  plaintiffs  consigned  to  the  defendants  as  commission  mer- 
chants, a  certain  quantity  of  Scotch  snuff  to  be  sold  for  them,  and  the 
defendants  sold  the  snuff  for  Confederate  money,  mixed  the  money 
with  their  own  and  used  it  without  giving  the  plaintiffs  any  notice  of 
the  sale  of  their  snuff: 

Heldj  That  the  defendants  were  liable  to  the  plaintiffs  for  the  value  of 
the  Confederate  money  received  and  used  by  them  for  the  snuff  at  the 
time  the  same  was  sold. 

2.  The  bill  of  exceptions  recited  the  facts  and  rulings,  and  after  each 
ruling  said,  *' and  defendants  except."  A  motion  to  dismiss  it  fof 
want  of  a  proper  assignment  of  error  was  overruled.  (R.  Seeendof 
Report.) 

Commission  merchants.     Bailment.     Before  Juflge  HoP* 
KINS.    Fulton  Superior  Court.    October  Term,  1870. 
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Burnett  &  Rixey  sought  to  make  A.  C  Wyly  &  Com" 
pany,  commission  merchants,  liable  for  certain  snufT  sent  to 
bhem  for  sale  in  1863  and  1864.     The  evidence  showed  that 
ihey  received  the  snufF  and  sold  part  of  it,  that  they  stored 
the  balance,  and  it  was  taken  by  Confederate  cavalrymen,  in 
%  hody  too  large  to  be  resisted.     Plaintiff  denied  their  right 
to  make  this  showing,  and  claimed  that  the  facts  showed  neg- 
lect in  them,  by  which  this  loss  occurred,  for  which  they 
should  respond.     It  was  shown  that  A.  C.  Wyly  &  Com- 
pany sold  $2,000  00  worth  in  Confederate  currency,  and  held 
charges,  etc.,  on  the  lot,  by  which  that  amount  was  reduced 
to  $1,000  00  or  $1,200  00.     Defendants  were  always  ready, 
willing  and  desirous  to  pay  plaintiffs,  but  no  call  for  it  was 
made  till  after   the   war.     Defendants   did    not   keep   said 
money  separate  and  apart  from  their  own,  but  used  it.     But 
they  always  had  and  kept  on  hand  enough  to  pay  all  out- 
standing demands  against  them,  and  they  wished  at  all  times 
to  pay  off  all  demands  and  keep  even  in  their  business,  and 
when  the  war  closed  they  had  Confederate  money  (which 
die<I  on  their  hands)  more  than  enough  to  pay  all  they  owed 
plaintiffs  or  had  collected  for  them,  and  they  kept  Confeder- 
ate money  on  hand  to  meet  such  claims  as  might  be  against 
them,  including  plaintiff's.     There  was  'evidence  pro   and 
con  as  to  a  demand  of  the  unsold  snuff,  and  a  refusal  to  de- 
liver it.     The  plaintiffs  resided  in  Virginia,  and  did  not  pre- 
tend to  have  called  for  the  Confederate  money  which  was  got- 
ten for  the  part  sold. 

Besides  the  Ordinances  of  1865,  etc.,  the  Court  charged 
the  jury  as  follows:  "If  defendants  sold  part  of  the  snuff 
for  Confederate  Treasury  notes,  and  used  them  for  their  own 
parposes  or  mixed  them  with  their  own  or  with  notes  of  like 
character  that  were  received  from  sales  of  the  property  of 
other  consignors,  and  used  from  the  notes,  thus  mixed,  for 
their  own  purposes,  they  then  became  liable  to  pay  the  plain- 
tiffs the  value  of  the  notes  thus  used,  at  the  time  they  were 
used/' 


440         SUPREME  COURT  OF  GEORGIA. 


Wyly  &>  Company  vs,  Burnett  &  Rizej. 


The  plaintiffs  obtained  a  verdict  for  $21 1  68,  with  inter- 
est from  the  1st  of  July,  1864.  Defendants  moved  for  a  new 
trial  upon  various  grounds.  The  only  one  ruled  on  here  wm 
said  charge.  The  Court  refused  a  new  trial,  and  that  is  as- 
signed as  error.  The  charge  as  quoted  is  from  the  Judge's 
certificate.  It  is  worded  differently  in  the  bill  of  exceptions. 
(The  bill  of  exceptions  recited  what  occurred  and  closed 
each  recital  with,  ''  and  defendants  except.'^  A  motion  was 
made  here  to  dismiss  the  bill  of  exceptions  because  that  was 
no  proper  assignment  of  errors,  but  the  motion  was  ove^ 
ruled.) 

HiLLYER  &  Brother,  Mynatt  &  Dell,  for  plaintifi 
in  error,  cited  Revised  Code,  section  2167 ;  Story  on  B.,  sec. 
40;  25  Georgia  Report,  8;  3  Am.  L.  R.,  144. 

Arnold  &  Broyles  for  defendants.  On  motion  to  dis- 
miss: 35  Georgia  Report,  126;  Revised  Code,  section  4192; 
30  Georgia  Report,  346,  727,  728;  24th,  60&,  606.  The 
charge  was  right:  2  Wall  R.,  252;  35  Georgia  Report,  8, 16, 
17,  20,  21 ;  Runel  on  F.  &  Br.,  37,  38,  40,  44,  45. 

Warner,  Judge. 

This  was  an  action  brought  by  the  plaintifis  against  the 
defendants,  as  commission  merchants,  to  recover  the  value  of 
several  hundred  pounds  of  Scotch  Maccaboy  suuiT,  consigned 
to  the  defendants  for  sale  during  the  years  1863  and  1864,  and 
which  was  sold  by  them  for  Confederate  money.  It  appears 
from  the  evidence  in  the  record,  that  the  defendants  did  not 
keep  the  money  received  by  them  for  the  snuff,  separate  and 
apart  from  their  own  money,  but  used  it  themselves,  though 
they  always  had  and  kept  on  hand  enough  to  pay  all  out- 
standing demands  against  the  firm,  and  when  the  war  closed 
they  had  Confederate  money  more  than  enough  to  pay  the 
plaintiffs  demand,  which  died  on  their  hands;  that  the  plain- 
tiffs never  demanded  the  money  of  them  until  afler  the  war. 
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ha  Court  charged  the  jury,  tliat  "  if  defendants  sold  part  of 
le  SDtiff  for  Coafetlerate  treasury  uotes  and  used  them  for 
leir  own  purposes,  or  mixed  them  with  their  owd,  or  with 
jtes  of  like  character  that  were  received  from  sales  of  tlie 
ropertj  of  other  consignors,  and  used  the  notes  thus  mixed 
r  their  own  purposes,  they  then  became  liable  to  pay  to  the 
aintiETs  the  value  of  the  notes  thus  used,  at  the  time  they 
ere  used."  The  jury  found  a  verdict  for  the  plaiiitiBs,  for 
le  sum  of  $211  68.  The  defendants  made  a  motion  for  a 
)w  trial,  on  the  ground  that  the  Court  erred  in  its  charge 
>  the  jury,  and  on  other  grounds,  which  were  overruled  by 
le  Court,  and  the  defendants  excepted.  The  only  ground 
*  fflTor  insisted  on  in  the  argument  here,  was  the  alleged 
rror  in  the  charge  of  the  Court  before  recited.  In  view 
F  the  evidenoe  disclosed  by  the  record,  there  was  no  error 
1  the  charge  of  the  Court  to  the  Jury  as  to  the  liability 
ftlie  defendants  for  the  value  of  the  Cuufederate  mouey  for 
rfaioh  they  sold  the  plaintiffs  snuff  and  used  for  their  own 
nrposee.  If  the  defeudauts  had  deposited  the  Confederate 
loney  for  which  tiiey  sold  the  squET,  in  bank  to  the  plain- 
iflfe'  credit,  or  had  Icept  it  separately  from  their  own  money 
or  them,  and  had  given  the  plaiutitfs  reasonable  notice  there- 
f,  then,  if  the  plaintiffs  had  failed  to  call  for  it,  and  the 
QOney  became  worthless,  it  would  have  been  the  plaintiSTs' 
oBs;  but  as  the  defeudants  used  the  money  as  their  own, 
ritliout  giving  the  plaintiffs  any  notice  that  they  had  the 
Dooey  arising  from  the  sale  of  their  snufif,  they  were  liable 
or  its  value  at  the  time  it  was  so  used  by  them. 
Let  the  Judgment  of  the  Court  below  be  affirmed. 


i 
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Daniel  Pittman,  plaintiff  in  error,  vs.  Rebecca  E.  Ghis- 
olm^ administratrix^  et  aLy  defendants  in  error. 

Where  a  note  is  indorsed  *'  to  be  liable  only  in  the  second  instance,"  the 
indorser  is  not  liable  until  the  maker  of  the  note  has  been  sned  toin* 
solvency,  or  some  legal  excuse  alleged  for  not  having  done  so;  bat  if 
it  be  alleged  and  proved  that  the  maker  of  the  note  is  notorioaslj  in- 
solvent, and  was  so  at  the  time  of  the  indorsement,  that  would  bet 
sufficient  legal  excuse  for  not  suing  the  maker  of  the  note  to  ascertam 
that  fact. 

Indorsers  in  second  instance.     Before  Judge  Hopkins. 
Fulton  Superior  Court.     April  Terra,  1871. 

On  the  30th  of  August,  1861,  R.  E.  Kennon  gave  his 
promissory  note  to  Taylor  &  Miller,  payable  to  them,  or 
bearer,  due  the  1st  of  December,  1861.     This  note  afterwards 
belonged  to  Chisolm,  and  he  sold  it  to  Pittman,  indorsing  it 
as  follows:     "I  indorse  this  note,  liable  only  in  the  second 
instance,  this,  the  10th  of  March,  1862.     Wm.  A.  Chisolm." 
Wm.  A.  Chisolm  died,  and  Pittman  sued  his  executors  on 
said  indorsement.     They  pleaded  the  general  issue,  that  the 
consideration  of  the  note  was  slaves,  and  that  the  maker  of 
said  note,  Kennon,  was  solvent  for  many  years  after  said 
note  was  due,  and  no  effort  was  made  to  compel  him  to  pay 
it,   and  therefore    the  indorser  was  dischargeil.     This  last 
plea  was  demurred  to,    but   the   demurrer  was   overruled. 
Plaintiff's  counsel  read  in  evidence  the  note,  and  offered  to 
show  that  Kennon,  who  always  lived  in  Georgia,  except  in 
1867,  had  been  insolvent  since  1866,  by  producing  witnesses 
to  that  point,  and  fi,  fas,,  on  which  there  were  returns  of 
nulla  bona,  from  all  which  it  appears  that  he  owed  many 
thousands  of  dollars,  and  had  no  property.     This  evidence 
was  objected  to,  upon  the  ground  that  a  suit  against  Kennon 
on  this  note,  and  a  return  of  nulla  bona  on  a  fi.  fa,  issued 
upon  a  judgment  on  that  note,  was  absolutely  necessary  be- 
fore Chisolm  was  liable.     The  Court  rejected  the  evidence, 
and  non-suited  the  plaintiff.     That  is  assigned  as  error. 
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Jm  J.  Glenn  &  Son,  for  plaintiff  in  error.  Suit  is  not 
necessary:  Fell,  L.  of  guaranty,  319,  321;  15  Penu. 
(Harris)  R.,  293 ;  1  Gushing,  473 ;  11  Vermont  R.,  265. 

L.  J.  Gartrell,  H.  Jackson,  for  defendants :  Revised 
Code,  section  2738;  1  Wend,  R.,  457;  19  John.  R.,  69 ; 
18  Pick.  R.,  321;  11  Ga.  R.,  149  ;  32d,  380;  35th,  142. 

Warner,  Judge. 

This  was  an  action  brought  by  the  plaintiff  against  the 
defendants  on  a  note  indorsed  by  their  intestate.  The  note 
was  made  by  R.  E.  Kennon,  payable  to  Taylor  &  Miller,  or 
bearer,  for  the  sum  of  $413  15,  dated  20th  August,  1861, 
due  1st  December  after  date,  and  indorsed  by  the  defendants' 
intestate,  in  the  following  words  and  figures:  "I  indorse 
this  note,  liable  only  in  the  second  instance,  this  10th  March, 
1862."  The  plaintiff  moved  the  Court  to  dismiss  the  de- 
fendants' plea,  which  motion  the  Court  overruled,  and  the 
plaintiff  excepted.  When  the  plaintiff  offered  the  note  in 
evidence,  the  defendant  objected  thereto,  on  the  ground  that 
the  defendants  were  liable  only  in  the  second  instance,  and 
there  was  no  evidence  that  the  plaintiff  had  sued  the  maker 
of  the  note  to  insolvency,  which  objection  was  sustained  by 
the  Court,  and  the  plaintiff  excepted.  The  plaintiff  then 
offered  in  evidence  the  answers  of  Turnipseed  to  prove  that 
the  maker  of  the  note  was  and  had  been  hopelessly  insolvent 
since  the  fall  of  the  year  1866,  which  evidence  was  objected 
to  by  defendants,  and  sustained  by  the  Court;  whereupon 
the  plaintiff  excepted.  The  defendants  were  not  liable  on 
this  indorsement  until  the  maker  of  the  note  had  been  sued 
to  insolvency,  or  some  legal  excuse  alleged  for  not  having 
done  so.  If  the  evidence  offered  had  shown  that  the  maker 
of  the  note  was  entirely  insolvent,  at  the  time  of  the  indorse- 
ment, we  think  that  would  have  been  a  good,  legal  excuse 
fiJT  not  sueing  the  maker  merely  to  ascertain  that  fact.  Why 
zequire  the  plaintiff  to  do  an  unnecessary,  useless  act  to  ascer- 
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tain  the  insolvency  of  the  note  by  sueing  him,  when  the&ct 
of  his  insolvency  is  notorious  and  can  be  established  by  otha 
competent  evidence?     The  evidence  of  the  insolvency  of  the 
maker  of  the  note  should  be  confined  to  the  time  of  the  in- 
dorsement, so  as  to  exclude  any  presumption  of  the  want  of 
diligence  on  the  part  of  the  indorsee  in  failing  to  collect  the 
note  from  the  maker.     If  the  note  could  not  have  been  ool* 
lected  in  the  first  instance  at  any  time  af^er  the  indorsement, 
by  suit  against  the  maker,  why  go  through  that  unnecessaiy 
and  useless  ceremony  in  order  to  make  the  indorser  liable  io 
the  second  instance  f    The  evidence  offered  in  this  case  to 
prove  the  insolvency  of  the  maker  of  the  note  in  1866,  more 
than  four  years   after   the   date   of  the   indorsement, 
properly  ruled  out  by  the  Court. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


Samuel  A.  Durand,  plaintiff  in  error,  vs.  G.  W.  Craig, 

tenant,  defendant  in  error. 

Where  the  Court  below  granted  a  new  trial  on  the  groand  of  newly  dis- 
covered evidence,  not  merely  cumulative,  and  the  verdict  of  the  jaty 
not  being  entirely  satisfactory,  under  the  evidence  disclosed  Iq  the 
record : 

add,  That  this  Court  will  not  control  the  discretion  of  the  Court  belov 
in  granting  a  new  trial  in  the  case. 

New  trial.  Cumulative  evidence.  Before  Judge  Hop- 
kins.    DeKalb  Superior  Court.     April  Term,  1871. 

This  was  ejectment  by  Doe  upon  the  demise  of  Durand 
against  Roe,  casual  ejector,  and  Craig,  tenant.  It  was  ad- 
mitted that  the  title  was  in  William  Allen,  and  that  he  died 
on  the  6th  of  September,  1862.  Plaintiff's  attorneys  read 
in  evidence  a  power  of  attorney  made  by  Allen^  on  the  28tli 
of  April,  1862,  authorizing  one  McLean  to  act  as  his  attor- 
ney '^  to  collect  all  debts,  and  to  sell  and  convey  by  deed  all 
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y  lands/'  etc.,  and  described  no  land.  He  then  offered  in 
Idence  a  deed  made  on  the  3d  of  January,  1863,  by  which 
icLean,  as  such  attorney-in-fact,  conveyed  this  land  to  Du- 
nd.  It  was  signed  before  but  one  witness  and  was  not 
(imped,  but  its  execution  was  admitted.  It  was  objected  to 
icause  it  had  but  one  witness  and  was  not  stamped.  The 
jed  was  stamped  and  then  the  objection  was  overruled. 
arand  was  offered  as  a  witness  and  objected  to  because  Al- 
n  was  dead.  The  objection  was  overruled.  Durand  then 
stified  that  he  bought  said  land  from  McLean,  as  attorney- 
i-iact,  four  or  five  months  before  his  deed  was  taken ;  that 
ader  this  trade,  he  took  possession,  cultivated  it  and  exer- 
sed  acts  of  notorious  ownership  over  it,  from  that  time  till 
3  refugeed  in  July,  1864;  he  paid  McLean  the  price,  $1,- 
X)  00,  in  Confederate  money,  in  full ;  he  did  not  know  that 
lien  was  dead  when  he  made  the  trade.  By  other  witnesses 
3  showed  possession  of  the  premises  by  his  tenants  during 
te  balance  of  1864,  and  part  of  1865.  Defendant  showed 
lat  one  Hawkins  was  appointed  administrator  of  Allen,  and 
ider  an  order  of  Court  for  that  purpose,  sold  said  land  and 
^nveyed  it  to  one  Kirkpatrick.  This  deed  was  made  on  the 
,h  of  July,  1865.  Hawkins  testified  that  Allen  lived  on 
id  place,  went  into  the  Confederate  army,  and  died  in  1862; 
lat  he,  Hawkins,  first  sold  the  land  in  April,  1864,  but  the 
irchaser  failed  to  comply  with  his  bid,  and  it  was  resold  in 
jly,  1864,  and  bought  by  Kirkpatrick.  At  that  time  Haw- 
ins  did  not  have  possession  of  the  land,  and  did  not  know 
ho  was  in  possession.  Kirkpatrick  testified  that  he  did  not 
now  who  was  in  possession  when  he  bought  the  land,  and 
lat  he  did  not  take  possession  till  the  fall  of  1865.  The 
ourt  charged  the  jury,  among  other  things — 
lat.  If  the  evidence  in  the  case  shows  that  Allen  made 
id  delivered  to  McLean  a  power-of-attorney,  authorizing 
im  to  sell  the  land  in  dispute,  and  that  under  this  power- 
r-^ittorney  McLean  did  sell  the  land  to  Durand,  and  Du- 
ind  paid  to  hira,  McLean,  all  the  purchase-money  for  the 


446  SUPREME  COURT  OF  GEORGIA. 

Durand  vs.  Craig. 

same,  and  went  into  possegsion  of  the  land  under  that  pur* 
ohase^  and  this  was  all  done  before  the  death  of  Allen,  this 
makes  a  perfect  equitable  title,  and  there  being  nothiog 
further  in  tlie  case,  he  is  entitled  to  recover,  and  your  verdict 
should  be  in  favor  of  the  plaintiff,  for  the  premises  in  dis- 
pute. 

2d.  If,  at  the  time  of  the  purchase  of  the  land  in  dispute 
by  Kirkpatrick,  at  the  administrator's  sale,  he  had  no  notice 
of  Durand's  title,  his  title  would  be  paramount  to  Durand'e^ 
and  the  verdict  should  be  for  defendant.  If  Durand  was  in 
possession  of  the  land,  holding  it  adversely,  which  is  a  poe- 
session  under  a  claim  of  right,  pubh'c,  continuous,  peaceable 
and  exclusive,  that  would  operate  as  notice  of  his  title.  This 
notice  must  be  made  clearly  to  appear  by  the  plaintiff;  the 
burden  of  proof  is  on  him.     The  jury  found  for  the  plaintiff. 

Defendant  moved  for  a  new  trial,  upon  the  grounds  that 
the  Court  erred  in  not  rejecting  said  deed  smd  said  Duraod 
as  a  witness ;  because  said  first  charge  is  erroneous ;  because 
the  verdict  is  contrary  to  law  and  the  evidence  and  said  sec- 
ond charge,  and  because  of  certain  newly  discovered  evidence. 
This  last  ground  was  based  upon  an  affidavit  by  said  Haw- 
kins and  one  Pinnell,  that  Durand  told  them  on  the  3d  of 
May,  1863,  that  he  had  bought  said  land  from  McLean,  bat 
had  not  paid  for  it,  and  the  usual  affidavits  as  to  ignorance 
of  this  testimony  till  after  the  trial.  The  Court  granted  a 
new  trial,  and  that  is  assigned  as  error. 

L.  J.  Winn,  for  plaintiff  in  error :  No  error  in  admitting 
the  deed:  Cobb's  N.  D.,  270;  17  Ga.  R,  295;  29th,  26, 
121,  487.  Allen's  death  did  not  revoke  the  power  of  at- 
torney till  notice  of  the  death :  Uobb's  N.  D.,  165;  28  Ga. 
R.,  511 :  Story  on  Agency,  sections  466,  467.  It  was  right 
to  allow  the  deed  stamped:  39  Ga.  R.,  180.  Durand  was 
competent:  37  Ga.  R.,  586,  623;  36th,  107.  A  perfect 
equity  will  sustain  ejectment :  20  Ga.  R,,  26.  Durand  had 
a  perfect  equity  :  2  Story's  Eq.  Juris.^  sections  759  to  767; 
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14  Ga.  R.,  683;  Revised  Code,  sections  3131,  1940,  1941. 
The  verdict  is  right,  and  therefore  no  new  trial  sliould  be 
had:  10  Ga.  R.,  429;  18th,  13;  26th,  428;  31st,  351; 
3(Hh,  968 ;  Revised  Code,  sections  3162,  3166.  Possession 
done  was  sufficient  for  this  plaintiff:  Revised  Code,  sections 
2523,  3290;  5  Ga.  R.,  39 ;  7th,  100 ;  4th,  154.  The  newly 
discovered  evidence  is  immaterial  if  possession  is  sufficient; 
if  not,  is  but  cumulative:  10  Ga.  R.,  511 ;  17th, 418;  29th, 
257  ;  37th,  459.  No  diligence  shown  :  3  Ga.  R.,  332  ;  5th, 
85  ;  9th,  4.  It  would  not  probably  change  the  verdict:  22 
Ga.  R.,  76 ;  26th,  233. 

Hill.  &  Candler,  for  defendant :  Discretion  of  Judge 
as  to  new  trials:  37  Ga.  R.,  608;  26th,  290;  30th,  968; 
32d,  472;  Revised  Code,  section  3131;  26  Ga.  R.,  164; 
40th,  142.  Two  witnesses  necessary  to  a  deed  :  Revised  Code, 
section  2648.  Death  revokes  agency  :  Revised  Code,  section 
2157.  New  trial:  Revised  Code,  section  2663;  25th  Ga. 
B.,  184.  Durand  was  incompetent :  Revised  Code,  section 
3788;  37  Gra.  R.,  118.  It  takes  writing  to  convey  land: 
Revised  Code,  section  1940;  3  Kelly,  3;  29  Ga.  R.,  17, 
490;  39th,  95.  Parol  contracts  for  land  enforced  only  by 
equity :  Revised  Code,  section  3131.  Discretion :  Revised 
Code,  sections  2636,  ,  2638.  Newly  discovered  evi- 
dence :  Revised  Code,  section  3665. 

Warner,  Judge, 

This  was  an  action  of  ejectment  brought  by  the  plaintiff 
on  the  separate  demise  of  Samual  A.  Durand,  against  the 
defendants,  to  recover  the  possession  of  the  north  half  of  lot 
of  land  No.  110,  in  the  fourteenth  district  of  DeKalb  ix)unty. 
On  the  trial  of  the  case  it  was  admitted  that  William  Allen 
was  the  owner  of,  and  had  the  title  to,  the  land  in  dispute, 
both  parties  claiming  title  through  him.  The  plaintiff  read 
in  evidence  a  power  of  attorney,  executed  by  Allen  to  Mc- 
Lean, on  the  24th  April,  1862,  authorizing  McLean  to  sell 


448         SUPREME  COURT  OF  GEORGIA. 

Darand  vs,  Craig. 

the  land.  AIso^  a  deed  made  by  McLean,  as  the  attorney, 
in  part,  of  Allen,  on  the  23d  day  of  January,  1863,  to  Da- 
rand. This  deed  had  but  one  witness  to  it.  It  was  ad« 
mitted  that  Allen  died  in  the  State  of  Kentucky,  on  the  6th 
day  of  September,  1862,  more  than  four  months  prior  to  the 
making  of  the  deed  by  McLean,  under  the  power  of  attor- 
ney executed  by  Allen.  Allen  was  in  the  Confederate  army 
at  the  time  of  his  death.  The  lessor  of  the  plaintiff  claims 
that  he  has  a  perfect  title  to  the  land,  irrespective  of  the 
deed,  on  the  ground  that  he  purchased  the  land  of  McLean, 
paid  for  it,  and  took  possession  thereof  before  the  death  of 
Allen.  The  evidence  upon  this  point  in  the  case  is  that  of 
Durand,  the  plaintiff's  lessor,  and  is  not  very  full  and  satis- 
factory. The  newly  discovered  evidence  is  in  relation  to 
the  payment  for  the  land,  and  is  not  cumulative  merdy^  as 
there  was  no  evidence  offered  by  the  defendants  in  relation 
to  the  non-payment  for  the  land  by  the  plaintiff.  If  the 
defendants,  on  the  trial,  had  offered  evidence  as  to  the  non- 
payment of  the  purchase-money  for  the  land,  then  the  newly 
discovered  evidence  in  relation  to  that  point  in  the  case 
would  have  been  merely  cumulative  evidence.  The  newly 
discovered  evidence  relative  to  the  non-payment  of  the  pu^ 
chase-money  for  the  land  by  the  plaintiff,  might  have  pro- 
duced a  different  result  in  the  finding  of  the  jury,  as  that 
was  a  material  question  in  the  case.  In  view  of  the  feels 
disclosed  by  the  record,  we  cannot  say  that  there  was  any 
abuse  of  the  discretion  vested  by  the  law  in  the  Court  below, 
in  granting  a  new  trial  in  this  case. 

Let  the  Judgment  of  the  Court  below  be  affirmed. 
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CCELLUS  O.  Markham,  plaintiff  in  error,  vs.  Calvin 
W.  Hunnicutt,  defendant  in  errror. 

EEAivi.  Chief  Jiutioe,  having  been  of  counsel  below,  did  not  preside.) 

e  trial  of  an  equity  cause,  the  jury  found  the  following  special  Yer- 

t:     *'  We,  the  jury,  find  that  Marcellus  0.  Markham  was  present  at 

sale  made  by  George  W.  Adair,  auctioneer,  of  the  property  of 

tmes  Sells,  on  the  13th  of  September,  1866,  at  which  Calvin  W. 

nnicutt  became  the  purchaser  of  the  lot  described  in  exhibit  C,  at- 

bed  to  the  written  and  foregoing  bill,  and  that  said  M.  0.  Markham 

I  then  and  there  present  and  assenting  to  said  sale.'^     On  this  spe- 

[  verdict  the  presiding  Judge  entered  a  decree  that  the  defendant  be 

)pped  from  enforcing  his  mortgage  lien  upon  the  lot  purchased  by 

complainant,  and  perpetually  enjoining  him  from  doing  so: 

That  this  was  error,  in  view  of  the  facts  discloaed  in  the  record. 

jtoppel.  Decrees.  Before  Judge  Hopkins.  Fulton 
Tier  Court.    April  Term,  1871. 

annicutt's  bill  against  Marcellus  O.  Markham,  averred 
Hows:  On  the  19th  of  July,  1866,  Markham's  father 
one  Sells  certain  land  in  Atlanta,  on  credit,  for  $10,000, 
rhich  Sells  gave  his  two  notes  for  $5,000  00,  each,  pay- 
to  M.  O.  Markham,  and  secured  by  mortgage  on  the 
.  Sells  paid  the  first  note  by  a  resale  of  half  the  lot  to 
).  Markham,  and  the  lien  on  that  half  was  extinguished. 
September,  1866,  Sells  sub-divided  the  other  half  into 
parts,  and  sold  them  at  public  outcry  to  the  highest 
er,  it  being  previously  agreed  by  Sells  that  M.  O.  Mark- 
should  have  the  proceeds  on  his  mortgage.  Hunnicutt 
ht  one  of  them  at  $1,457  00,  and  took  a  deed  from 

•  Sells  had  his  agent  at  said  sale  and  proclaimed  that 
itle  was  good,  and  that  the  property  was  unincumbered 
iens  or  otherwise.  M.  O.  Markham  was  present  and 
1  this  announcement,  knew  that  Hunnicutt  was  bidding 
osing  the  land  was  free  from  any  incumbrance,  but  did 
aake  known  the  fact  that  he  held  such  mortgage.     One 

•  O.  Markham's  kinsmen  bought  another  of  said  lots  at 
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8aid  sale,  and  without  Hunuicutt's  knowledge  or  conseDt, 
M.  O.  Markham  released  that  lot  from  his  mortgage.    Sells 
did  not  pay  any  of  the  proceeds  of  said  sale  to  M.  O.  Mark- 
ham, nor  did  this  kinsman  pay  M.  O.  Markham  any  part  of 
his  bid;  had  they  paid  the  same  to  M.  O.  Markham,  the 
mortgage  would  have  been  paid  off.     Yet  M.  O.  Markham 
has  foreclosed  his  mortgage  and  is  about  to  sell  Hunnicott's 
land  under  his  mortgage  fi,  fa.     Hunnicutt  contended  that 
the  facts  estop  M.  O.  Markham  from  selling  this  lot,  and 
prayed  for  injunction.     M.  O.  Markham  answered,  thathb 
father  gave  him  the  proceeds  of  the  sale  to  Sells,  he  took  the 
mortgage  and  had  it  duly  recorded  within  a  day  or  two  from 
its  date.     He  admitted  the  payment  of  the  first  note  by  re- 
sale, said  Sells  bad  improved  the  property,  and  in  this  resale 
he  gave  Sells  his  note  for  $3,000  00,  which  was  subsequently 
transferred.     He  admitted  releasing  the  lot  bid  off  by  hie 
kinsman,  but  said  it  was  in  consideration  of  his  kiosman 
paying  his  bid  on  said  $3,000  00  note.     He  relied  upontlie 
record  of  his  mortgage,  and  denied  doing  or  saying  anything 
to  lead  Hunnicutt  to  suppose  he  had  no  lien  on  the  lot,  aod 
said  that  he  heard  no  such  proclamation  as  stated  in  the  bill| 
and  said  none  such  was  made.     Besides,  he  said  his  father, 
at  the  sale,  told  Hunnicutt  of  said  mortgifge,  and  Hunnicutt 
paid  afler  said  notice.     He  admitted  that  Sells  had  been  asked 
by  him  to  pay  him  part  or  all  of  the  proceeds  on  said  mort- 
gage, but  said  this  was  a  private  request,  unknown  to  Hun- 
nicutt, until  he  mentioned  it  afler  the  sale,  to  Hunnicutt 

At  the  trial  it  was  shown  that  M.  O.  Markham  was  pres- 
ent at  the  sale  and  made  no  objection  to  it,  that  his  mortgage 
was  duly  recorded  as  stated,  that  Hunnicutt  paid  part  cash 
and  gave  his  note  for  balance  of  his  bid,  which  note  Sella 
transferred  ten  days  afler  he  got  it  and  eighty  days  before  it 
was  due. 

Sells  testified  that  the  proceeds  of  the  lot  bought  by  Mark- 
ham's  kinsman,  was  to  be  credited  upon  the  mortgage  note 
of  $5,000  00,  and  that  another  small  credit  was  to  be  placed 
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in  it  for  certain  lumber.  Hunnicutt  testified  that  the  auo- 
joneer  said  the  claim  of  titles  was  perfect,  and  if  any  doubt 
iiras  had  on  that  subject,  Markham^s  father,  who  was  per- 
hctly  good,  would  warrant  the  title ;  that  afler  he  had  bid 
learly  the  value  of  the  property,  M.  O.  Markham  said  to 
iim  that  it  was  good  property  and  worth  more  than  was  be- 
ing bid  for  it.  He  went  on  to  its  full  value,  never  hearing 
>f  8uy  mortgage  or  lien,  and  supposing  it  was  unincumbered. 
Ele  paid  all  the  purchase-money  the  day  after  the  sale,  except 
the  last  third,  for  which  he  gave  his  note.  When  M.  O. 
Markham  told  him  of  the  mortgage,  this  note  had  been 
transferred. 

Adair,  the  auctioner^  swore  that  he  said  nothing  about 
any  incumbrances,  because  he  knew  of  none  and  thought  of 
none;  that  he  spoke  only  of  the  chain  of  title,  and  of  the 
bet  that  some  of  the  deeds  were  made  during  the  war,  and 
assured  purchasers  that  the  chain  of  titles  was  correct. 

M.  O.  Markham  testified  substantially  as  he  had  answered 
His  fiEither  testified  that  he  told  Hunnicutt  of  the  mortgage 
after  he  paid  part,  but  before  he  paid  the  last  payment.  One 
Alexander  testified  that  the  auctioneer  did  say  the  property 
was  unincumbered  and  the  title  good.  One  Thrasher  testi- 
fied that,  while  he  did  not  hear  Adair  say  the  property  was 
nnineumbered,  he  spoke  of  the  title  as  being  perfect,  and 
made  the  impression  on  him  that  there  was  nothing  in  thd 
way  of  bidders  getting  a  good  clear  title. 

Defendant's  counsel  requested  the  Court  to  charge  the 
jury:  "  1st.  Recording  a  mortgage  is  giving  notice  of  the 
mortgage;  and  the  holder  of  the  mortgage,  unless  he  has 
been  guilty  of  actual  fraud,  can  enforce  it  against  all  pur- 
ohasers  of  the  property  afler  the  record  is  made,  although 
the  purchasers  may  buy  without  actual  notice  of  the  lien. 
2d.  Markham  was  not  bound  to  give  notice  of  his  mortgage 
Dnless  he  heard  the  announcement  that  there  was  no  lien  or 
iDOumbrance  on  the  land.  3d.  The  bare  fact  that  Mark* 
ham  was  present  at  the  sale  and  failed  to  give  notice  of  a  re« 


462         SUPREME  COURT  OF  GEORGIA. 

Markham  V8.  Hannicutt. 

corded  mortgage  was  uot  such  a  fraud  as  to  estop  him  from 
enforcing  his  mortgage.  4th.  If  Markham  was  at  the  sale, 
but  not  at  the  consummation  of  the  purchase,  then  he  was 
not  present  at  the  scUCf  so  as  to  require  him  to  give  notice  of 
his  lien  on  the  land.  5th.  The  rule  which  requires  the 
owner  of  property  who  sees  another  assuming  to  sell  it  to 
a  third  party,  to  give  notice  of  his  title  to  the  purchaser, 
does  not  apply  to  the  case  where  a  mortagee  whose  mortgage 
is  recorded  sees  the  owner  of  the  lien  oflFering  the  property 
at  auction/' 

He  refused  so  to  charge,  but  charged :     "  If  Adair,  as  SelW 
agent,  announced  that  the  title  was  clear,  good  and  perfect^ 
and  defendant,  Markham,  was  present  when  the  announce- 
ment was  made,  and  complainant  bid  on  the  property,  and 
became  the  purchaser  at  that  sale,  with  the  understanding 
that  the  title  was  clear,  good  and  perfect,  and  Markham  heard 
the  announcement  of  Adair  and  did  not  correct  the  impres- 
sion made  by  it,  and  did  not  make  known  the  existence  of 
his  lien,  he  is  prevented  from  setting  up  his  mortgage  lien 
against  the  purchaser.     I  do  not  mean  by  this  that  the  de- 
fendant, Markham,  should  have  done  any  particular  act.   If 
the  circumstances  were  such  as  called  upon  him  to  make 
known  his  lien,  if  he  knew  that  complainant  was  purchasing 
with  the  impression  produced  by  Adair's  announcement,  and 
he  encouraged  or  countenanced  the  sale,  or  remained  silent 
and  failed  to  give  notice  or  make  known  his  lien,  he  cannot 
be  heard  to  set  it  up  against  complainant.     The  question  is 
whether  such  an  impression  was  made  upon  the  minds  of  the 
purchasers,  and  whether  the  defendant,  Markham,  by  anr 
act  or  by  his  silence,  upon  a  reasonable  construction,  gave 
countenance  to  the  sale  or  assented  to  the  sale.     If  so,  that 
would  estop  him.     You  will  pass  upon  these  acts  and  find 
whether  they  exist  or  not.     If  satisfied  they  do  not  exist,  or 
that  the  defendant,  Markham,  was  not  present  at  the  sale^ 
or  did  not  encourage  and  give  countenance  to  it,  or  did  not 
stand  by  when  such  announcement  was  made,  if  made,  and 
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impression  was  not  made  upon  complainant  who  was  a 
baser,  you  will  then  pass  to  tlie  second  branch  of  the 
&nd  find  whether  the  charge  has  been  satisfied  or  not/' 

le  verdict  was  as  follows:  "We,  the  jury,  find  that 
»llus  O.  Markham  was  present  at  the  sale  made  by 
ge  W.  Adair,  auctioneer,  of  the  property  of  Holmes 
,  on  the  13th  of  September,  1866,  at  which  Calvin  W. 
nicutt  became  the  purchaser  of  the  lot  described  in  Ex- 
C,  attached  to  the  within  and  foregoing  bill,  and  that 
M.  O.  Markham  was  then  and  there  present,  assenting  to 
*  And  thereupon  the  Court  decreed  that  Markham's 
gage  fi.  fa.  be  perpetually  enjoined  as  to  that  lot. 
ifendant's  counsel  moved  for  a  new  trial,  upon  the 
nds  that  the  verdict  was  contrary  to  law  and  against  the 
moe,  etc.,  that  the  Court  erred  in  refusing  to  charge  as 
3Sted,  and  in  charging  as  he  did,  and  in  decreeing  an  in- 
ion  on  said  verdict.  A  new  trial  was  refused,  and  er- 
i  assigned  on  each  of  said  grounds. 

)PE  &  Brown,  for  plaintiff  in  error.  Estoppels  not 
•ed:     Revised  Code,  section  3700;  11  Georgia  Beport 

To  make  estoppel  in  pais  three  things  must  concur: 
Y  must  make  statements  or  admissions,  or  do  acts :  13 
gia  Report,  492,  and  cases  cited  ;  20th,  600 ;  1  Selden, 
^,  401;  3  Hill,  222;  5  Denio,  157;  6  A.  &  El.,  469; 
al.,  280;  2Vern.,  554;  1  Pierre  W.,  394;  19  Wend., 

19  Ala.,  121 ;  9  Mich.,  131 ;  4  Jones  Eq.,  54,  32 ;  Me., 

18  Conn.,  138;  28  Me.,  525.  2d.  Silence  not  suffi- 
:     31  Penn.  St.,  334;  16th,  364;  7  Watts,  233;  3d, 

Rawls,  89;  6  Cush.,  215.  There  must  be  intention  to 
ve  or  gross  negligence:  17  Georgia  Reports,  449;  5 
o,  157:  8  Wend.,  483;  3  Hill,  222;  25  Conn.,  118; 
451 ;  29th,  107;  8  Barb.,  102;  31  Penn.  St.,  331 ;  17 
449;  43  Me.,  192 ;  18  Conn.,  444 ;  41  N.  H.,  465;  3 
).,  367 ;  28  M.  E.,  525.    And  purchaser  must  be  there* 
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by  defrauded:  29  Georgia  Reports,  312;  17th,  449,  515;  1 
Selden,  401 ;  3  Hill,  222,  225 ;  5  Denio,  157 ;  8  Barb.,  102; 
21  Conn.,  451;  25tli,  118;  14  Cal.,  280;  43  Me.,  192;  3 
Strob.,  367;  28  Me.,  525.  And  purchaser  must  have  bad 
no  means  of  learning  the  existence  of  mortgage:  14  Cal., 
280;  16  Penn.  St.,  363,  364;  31  Penn.  St.,  331;  17  8.  4 
R,  383;  3  Watts,  240;  7th,  401 ;  20  Pick,  193;  17  Md^ 
212;  1  Gill,  502;  12  B.  Munroe,  259;  43  Me.,  192;  32d, 
305;  3  Story,  183.  Bidders  are  bound  by  record  of  mort- 
gage, and  Markham  had  right  to  presume  they  kqew  it:  27 
Georgia  Reports,  205;  16  Penn.  St.,  364;  31st,  335;  8 
Peters,  30;  1  Hilliard  on  M.,  (3d— Ed.)  308,  641,  642;  7 
Gill,  354 ;  9  N.  H.,  337 ;  9  Vt.,  372  ;  5  Humph.,  20 ;  StorVs 
Eq.,  section  403;  2  Black.,  372,  389;  2  John's  R,  609; 
John  Ch.  R.,  297;  2  Cow.,  246;  4  John.  R.,  216,  221.  In- 
jury must  be  by  false  statements :  1 7  Georgia  Reports,  452; 
3  Hill,  222;  31  Penn.  St.,  331  ;  14  Cal.,  280.  Burden  on 
Hunnicutt:  29  Georgia  Reports,  312;  3  Hill,  N.  Y.,226; 
31  Penn.  St.,  335;  10  Barb.,  531 ;  7  Gill,  354.  Land  passes 
by  writing:  Revised  Code,  section  1940;  27  Georgia  Re- 
ports, 187;  18th,  353;  9  Ind.  L.  R.,  163;  25  Me.,  325, 
326.  No  constructive  fraud  when  purchaser  had  construc- 
tive notice:  2  John  R.,  509  ;  7  Gill,  354.  No  confidence 
reposed :  Revised  Code,  section  31 16.  Decree  too  broad 
for  verdict:  6  Ch.  R.,  273;  11  Wheat.  R.,  415;  4  How., 
147 ;  8th,  485 ;  18th,  60 ;  10  Bacon  abr.,  327 ;  2  John,  210; 
4th,  213. 

Collier  &  Hoyt;  P.  L.  Mynatt,  for  defendant.  Estop- 
pel: R.  Code,  sees.  2592,  2593,  2915,  3037,  3116,  3118; 
7  How.,  172;  9th  Ga.  R.,  23;  15th,  557;  6th  John.  Ch., 
417;  1  Foublanque's  Eq.,  161;  Story  on  agency,  sec.  91; 
2d  Vern.,  150,  239,  370  ;  3  Am.  L.  T.,  326  ;  16th  Ga.  R., 
593;  26th,  416  ;  32d,  58.  All  present  bound  by  what  auc- 
tioneer says :  20th  Ga.  R.,  588. 
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Warner,  Judge. 

This  was  a  bill  filed  by  the  complainant  against  the  de- 
fendant, praying  for  an  injunction  to  restrain  the  defendant 
from  selling  a  certain  described  city  lot,  it  the  city  of  Atlanta, 
by  virtue  of  a  mortgage  fi.  fa.  in  favor  of  the  defendant,  as 
mortgagee,  against  one  Holmes  Sells.     It  appears  from  the 
evidence  in  the  record,  that  Sells  executed  a  mortgage  to  the 
defendant,  for  the  lot  in  controversy,  on  the  19th  day  of 
July,  1866,  which  was  duly  recorded   on  the  20th  day  of 
July,  1866;  that  afterwards,  an  agreement  was  entered  into 
between  the  defendant  and  Sells,  the  mortgagor,  that  the  lot 
should  be  sold  by  Sells  and  the  proceeds  of  the  sale  be  ap- 
plied to  the  payment  of  the  defendant's  mortgage  debt;  that 
on  or  al>out  the  21st  day  of  March,  1867,  the  lot  was  sold  by 
Sells,  at  public  auction,  by  his  agent,  Adair,  and  purchased 
by  the  complainant,  Hunnicutt,  for  the  sum  of  §1,457  00, 
Sells  making  him  a  deed  to  the  lot  as  such  purchaser.     The 
complainant  alleges  that  he  had  no  actual  notice  of  the  defend- 
ant's mortgage,  that  the  defendant  was  present  at  the  sale  of  the 
lot,  when  it  was  announced  by  the  auctioneer  that  the  title 
to  the  lot  was  good,  and  the  purchaser  thereof  would  obtain 
a  clear  title,  etc.,  that  when  the  complainant  had  bid  for  the 
lot  nearly  its  full  value,  the  defendant  said  to  him  that  it 
was  good  property  and  worth  more  than  was  being  bid  for 
it,  the  complainant  continued  to  bid  for  the  lot  until  it  was 
knocked  off  to  him  as  the  purchaser  thereof,  the  defendant 
gave  no  notice  of  his  mortgage  lien,  nor  said  anything  about 
bis  having  a  lien  on  the  lot.     It  was  insisted  on  the  trial, 
that  the  presence  of  the  defendant  at  the  sale  of  the  lot,  his 
silence  in  regard  to  his  mortgage  lien  on  the  property,  and 
his  encouraging  the  complainant  to  bid  for  it,  by  saying  to 
him  that  it  was  good  property  and  worth  more  than  was  be- 
ing bid  for  it,  when  taken  in  connection  with  the  fact  that 
the  property  was  being  sold  by  the  consent  of  the  defendant, 
as  mortgagee,  and  the  proceeds  of  the  sale  were  to  be  applied 
in  payment  of  his  mortgage  debt,  was  such  a  fraud  upon  the 
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complainant^  as  a  purchaser  at  the' sale  of  the  lot,  as  will 
now  estop  the  defendant  from  setting  up  and  enforcing  bis 
mortgage  lien  against  the  property.     On  the  trial,  the  jury 
returned  the  following  special  verdict :     "  We,  the  jury,  find 
that  Marcellus  O.  Markham  was  present  at  the  sale  madebf 
George  W.  Adair,  auctioneer,  of  the  proj^erty  of  Holmes 
Sells,  on  the  13th  of  September,  1866,  at  which  Calvin  W. 
Hunnicutt  became  the  purchaser  of  the  lot  described  in  ex- 
hibit C,  attached  to  the  within  and  foregoing  bill,  and  that 
said  M.  O.  Markham  was  then  and  there  present  and  assent- 
ing to  said  sale/^     On  this  special  verdict,  the  presiding 
Judge  entered  a  decree  that  the  defendant  be  estopped  from 
enforcing  his  mortgage  lien  upon  the  lot  purchased  by  the 
complainant,  and  perpetually  enjoining  him  from  doing  sa 
The  defendant  made  a  motion  to  set  aside  the  verdict  and 
decree,  and  for  a  new  trial,  which  was  overruled  by  Uw 
Court,  and  the  defendant  excepted.     It  is  true,  that  the  juiy 
in  equity  causes,  may  find  a  special  verdict  decreeing  the 
performance  of  a  specific  duty  by  the  defendant,  and  when 
that  decree  is  found  by  the  jury,  upon  the  facts  ascertained 
by  them,  it  is  made  the  judgment  of  the  Court,  when  ap- 
proved and  signed   by  the  presiding  Judge  as  Chancellor, 
and  entered  on  the  minutes  of  the  Court.     Under  our  sys- 
tem of  equity  practice,  where  any  question  of  fact  is  involved, 
the  same  shall  be  decided  by  a  special  jury:  Code,  4147. 
In  this  case,  the  question  of  fact  involved  was,  whether  the 
conduct  of  the  defendant  at  the  time  of  the  sale  of  the  lot, 
was  such  a  fraud  upon  the  complainant,  as  would,  according 
to  the  principles  of  justice  and  equity,  estop  the  defendant 
from  enforcing  his  mortgage  lien  against  the  property,  and 
whether,  under  the  evidence  in  the  case,  he  should  be  per- 
petually enjoined  from  doing  so?     That  was  a  question  for 
the  jury  to  decide,  and  if  the  jury  had  found  a  special  ver- 
dict that  the  defendant  should  be  perpetually  enjoined  Aroffl 
enforcing  his  mortgage  lien  against  the  lot  purchased  by  the 
complainant^  the  legal  presumption  then  would  have  been, 
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bat  the  conduct  of  the  defendant  at  the  sale  of  the  property, 
fas  a  fraud  on  the  complainant,  otherwise  they  would  not 
ave  found  a  verdict  in  favor  of  a  perpetual  injunction.  But 
iie  jury  have  not,  by  their  verdict,  found  and  decreed  that 
le  defendant  should  be  perpetually  enjoined  from  enforcing 
is  mortgage  lien  against  the  property,  which  it  was  their 
uty  to  have  done,  if  they  believed,  from  the  evidence,  that 
lie  conduct  of  the  defendant,  at  the  time  of  the  sale,  was  a 
rand  upon  the  complainant.  All  that  the  jury  have  found 
y  their  verdict  is,  that  the  defendant  was  present  at  the  sale, 
nd  that  he  was  then  and  there  present  and  assenting  to  said 
&I&  Whether  these  facts  were  or  were  not  sufficient,  in  the 
pinioa.of  the  jury,  to  establish  fraud  on  the  part  of  the  de- 
endant,  the  verdict  is  silent.  The  legal  presumption  is,  that, 
nasmuch  as  they  did  not  find  and  decree  a  perpetual  injunc- 
ion  by  their  verdict,  they  were  not  satisfied  in  relation  to 
hat  material  fact  in  the  case.  And  until  the  jury  had  so 
band  by  their  verdict,  it  was  error  in  the  Court  to  have  en- 
ered  a  decree  for  a  perpetual  injunction  upon  that  verdict. 
Bie  material  issue  in  the  case  was  fraud  or  no  fraud  on  the 
>art  of  the  defendant  at  the  sale  of  the  property,  under  the 
ividence,  and  the  jury  have  not,  by  their  verdict,  found  for 
»r  against  that  issue.  And  they  not  having  done  so,  the  Court 
oald  not  assume  that  they  had,  and  enter  a  decree  of  estop- 
)el  thereon ;  for  no  fact  can  be  presumed  to  have  been  found 
)y  the  jury  other  than  those  which  appear  in  their  special 
refdict.  If  there  was  fraud  proved  on  the  part  of  the  de- 
fendant at  the  sale  of  property,  sufficient  under  the  law  to 
stop  him  from  enforcing  his  mortgage  lien,  then  the  jury 
lionld  have  decreed,  by  their  verdict,  a  perpetual  injunction, 
ind  if  not,  then  they  should  have  found  a  verdict  for  the 
lefendant.  As  there  is  to  be  a  new  trial  in  the  case,  we  ex- 
iress  no  opinion  in  regard  to  its  merits,  under  the  evidence 
liflcloeed  by  the  record. 

Let  the  judgment  of  the  Court  below  be  reversed  and  a 
Mw  trial  ordered. 

Vol.  xLin— 29. 
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E.  B.  MoRBisoN   et  al.,   plaintiffs   in  error,   vs.   Walus 

Warren,  defendant  in  error. 

When  a  debt  is  of  doubtful  solvency^  the  plaintiff  is  not  required  to  pay 
tax  on  it  under  the  provisions  of  the  Act  of  1870. 

Relief  Act  of  1870.     Before  Judge  Harvey.    Floyd 
Superior  Court.     May  Terra,  1871. 

Warren  obtained  a  judgment  against  Morrison  etaL^m 
the  7th  of  July,  1863.  In  January,  1870,  it  was  dormant, 
and  he  sought  to  revive  it.  It  was  submitted  upon  the  fol- 
lowing agreed  facts :  "  An  affidavit  of  payment  of  taxes 
has  not  been  filed  according  to  the  statute  of  October  13th| 
1870.  The  defendants  are  of  doubtful  solvency,  and  have 
always  been  so  since  the  plaintiff  has  owned  the  claim.  It 
is  insisted  that  the  Belief  and  Stay  Laws  of  this  State,  passed 
since  the  war,  aside  from  the  insolvency  of  defendants,  renda 
the  claim  of  doubtful  solvency.  The  tax  oath,  and  ques- 
tions put  to  the  tax-payer,  only  require  him  to  return  and 
pay  taxes  on  his  solvent  claims.  The  plaintiff  concedes  that 
he  has  paid  no  tax,  but  contends,  upon  the  above  gronnds, 
that  no  legal  tax  is  due.  The  facts  contained  in  the  for^ 
ing  statement  are  admitted  to  be  true.*'  Counsel  for  de- 
fendants moved  to  dismiss  the  cause.  The  Court  overrated 
the  motion,  and  that  is  assigned  as  error. 

J.  W.  H.  tiNDERWOOD,  for  plaintiff  in  error. 

Smith  &  Branham,  for  defendants. 

Warner,  Judge. 

This  was  a  scire  facias  to  revive  a  judgment.  It  was  ad- 
mitted that  the  defendant  was  doubtful  as  to  its  solvency, 
and  that  no  tax  had  been  paid  on  it.  The  defendants  conn* 
sel  moved  the  Court  dismiss  the  case,  on  the  ground  that  the 
taxes  had  not  been  paid,  which  motion  was  overruled  by  the 
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Court,  and  the  defendant  excepted  :     Held,  That  there  was 
so  error  in  the  judgment  of  the  Court  in  overruling  the  mo- 
tion to  dismiss  the  case  on  the  statement  of  facts  contained 
in  the  record. 
Judgment  affirmed. 


Tho6.  C.  Ayer,  plaintiff  in  error,  vs.  Newton  Cochran, 

administrator,  defendant  in  error. 

Loss  sastained  by  the  war  is  not  a  good  plea  of  set-off  to  the  plaintiff's 
demand,  onless  the  plaintiff  is  connected  therewith  by  some  act  or 
faalt  of  his  own,  and  the  fact  that  the  plaintiff  was  a  citizen  of  the 
State,  and  adhered  to  the  Confederate  cause,  is  not  sufficient  to  con- 
nect him  with  the  defendant's  loss  of  property  by  the  war. 

Belief  Act  of  1870,     Before    Judge  Harvey.     Floyd 
Saporior  CourU    May,  1871. 

Newton  Cochran,  as  administrator  of  W.  W.  Cochran, 
sned  Ayer  on  his  promissory  note,  payable  to  him  as  such 
administrator,  made  in  1860.  Ayer  sought  the  benefit  of 
ihe  recoupment  and  set-off  sections  of  the  Belief  Act  of  the 
13th  of  October,  1870.  Plaintiff  introduced  the  note,  and 
doeed.  Ayer  testified  that  he  lost  $73,500  00  by  the 
emancipation  of  the  slaves,  and  $7,160  00  by  loss  of  mules 
and  other  specified  stock.  This  stock  was  captured  partly 
by  the  troops  of  the  United  States,  and  partly  by  those  of 
the  Confederate  States.  The  latter  took  the  mules  for  which 
this  note  was  given.  These  losses  all  resulted  from  the 
war.  He  and  plaintiff  both  resided  here  during  said  war, 
and  adhered  to  the  Confederate  Government.  Plaintiff's 
intestate  has  a  widow  and  one  minor  child  surviving.  The 
fkmrt  charged  the  jury  that  defendant  could  take  nothing 
by  bis  plea,  unless  the  plea  and  evidence  connected  his 
lofiBi  in  some  way  or  other,  with  the  fault  of  plaintiff,  and 
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that  the  simple  fact  that  defendant  had  lost  property  bjthe 
war,  or  the  results  thereof,  was  not  of  itself  enough  to  allow 
his  claim  of  set-off;  and  the  fact  that  the  plaintiff  was  a 
citizen  of  the  State  and  adhered  to  the  Confederate  Govern- 
ment, is  not  sufficient  to  connect  plaintiff  with  defendant's 
loss.  Tlie  jury  found  for  the  plaintiff  the  amount  of  the 
note.     Said  charge  is  assigned  as  error. 

J.  W.  H.  Underwood,  for  plaintiff  in  error. 
Wright  &  Featherston,  for  defendant. 
Warner,  Judge. 

This  was  an  action  brought  by  the  plaintiff  against  die 
defendant,  on  a  promissory  note,  dated  20th  November,  1880. 
The  defendant  pleadeil,  as  a  set-off,  loss  sustained  by  the 
war.  Tlie  Court  charged  the  jury  "that  the  defendant 
could  take  nothing  by  his  plea,  unless  the  evideooe  oon* 
nected  the  defendant's  loss,  in  some  way  or  other,  with  the 
fault  of  the  plaintiff;  that  the  simple  fact  that  defendant  bad 
lost  property  by  the  war,  or  the  results  thereof,  was  not  of 
itself  enough  to  allow  his  claim  of  set-off,  and  the  fact  that 
the  plaintiff  was  a  citizen  of  the  State,  and  adhered  to  the 
Confederate  Government,  is  not  sufficient  to  connect  plaintiff 
with  defendant's  loss.''  To  which  charge  of  the  Court  the 
defendant  excepted.  According  to  the  repeated  rulings  of 
this  Court,  there  was  no  error  in  the  charge  of  the  Court  be- 
low to  the  jury  on  the  statement  of  facts  contained  in  the 
record. 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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le  Selma,  Rome  and  Dalton  Railroad  Company, 
plaintiff  in  error,  vs.  Ann  E.  Lacy,  defendant  in  error. 

len  an  action  was  instituted  by  the  plaintiff  in  the  Courts  of  this  State, 
igainst  the  defendant^  to  recover  damages  for  the  death  of  her  hus- 
landy  alleged  to  have  been  killed  by  the  defendant  in  the  State  of 
Alabama,  under  the  provisions  of  the  2920th  section  of  the  Code : 
Idj  That  the  action  could  not  be  maintained  in  the  Courts  of  this 
^tate,  for  the  injury  alleged  to  have  been  done  within  the  territory  of 
he  State  of  Alabama,  without  an  allegation  in  the  declaration  that  the 
aw8  of  that  State  were  similar  to  our  own  in  relation  to  the  injury 
»>mplained  of;  that  in  the  absence  of  any  such  allegation,  the  Courts 
>f  this  State  will  presume  that  the  common  law  is  of  force  in  that 
)tate ;  that  our  own  statute  has  no  extra  territorial  operation. 

Actions  against  Railroad  Companies.  Presumptions. 
jfore  Judge  Parrott.  Whitfield  Superior  Court.  Jan- 
ry,  1871, 

Mrs.  Laoy  avowed  that  ^*  E.  G.  Barney,  in  his  official  ca- 
(Mtjr  as  Superintendent  of  the  Selma,  Rome  and  Dal  ton 
ilroad  Company,"  and  "  A.  D.  Breed,  lessee  "  thereof,  had 
maged  her  $30,000  00 ;  for  that,  on  the  3d  of  August, 
70,  ''the  said  defendants,  in  the  State  of  Alabama,  at  or 
IT  Oxford,"  killed  her  husband  by  the  careless  running 
their  engine  and  cars.  The  road  was  avowed  to  be  in 
d  county. 

This  declaration  was  demurred  to :  1st.  Because  an  ac- 
n  did  not  lie  against  Barney  as  Superintendent.  2d.  This 
Jon  was  not  sustainable  in  said  county,  because  the  injury 
8  inflicted  in  Alabama.  3d.  Because  the  right  of  action, 
any,  was  in  the  husband's  representatives,  and  not  in  his 
dow,  and  because  it  showed  no  cause  of  action  in  plaintiff! 
le  Court  sustained  the  demurrer  upon  the  first  ground 
ly,  overruling  the  others.  This  is  assigned  as  error  by 
th  parties,  each  complaining  of  so  much  as  is  against  that 
rty.     Here  the  cases  were  argued  and  decided  together. 

McCuTCHiN  &  Shumate  ;  Printup  &  Fouche,  for  S.,  R. 
]  D.  B.  Co :    This  action  is  based  on  section  2920  of  Re- 
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vised  Code.  It  has  no  extra  territorial  force:  Story  on C. 
of  L.^  section  7;  13  Mass.  B.,  104.  Lex  UxA  governs  as  to 
contracts  and  torts :  2  Redf.  on  R.,  278 ;  1  Howard,  28. 
The  common  law  is  presumptively  of  force  in  Alabama:  4 
Denio.,  505;  10  Wend.,  78;  1  Hill,  270;  3  Abb.,  23;  23 
N.  Y.,  465 ;  6  Cald.,  582.  No  action  for  this  caose  at 
common  law:  15  N.  Y.  R.,  432;  28  Barb.  R.,  13;  27th, 
249  ;  24  Ga.  R.,  362;  38th,  433.  In  Alabama  the  widow 
cannot  sue,  but  representatives  may :  N.  C.  of  Ala.,  2297  to 
3000. 

JosEH  Glenn,  for  Mrs.  Lacy. 

Warner,  Judge. 

Tills  was  an  action  brought  by  the  plaintiff  against  the 
Selma,  Rome  and  Dalton  Railroad  Company,  in  the  county 
of  Whitfield  in  this  State,  to  recover  damages  for  the  death 
of  her  husband,  alleged  to  have  been  killed  by  the  defendant 
in  running  their  engine  and  train  of  cars  on  said  railroad  at 
Oxford,'in  the  State  of  Alabama.     The  defendant  demurred 
to  the  plaintiff's  declaration,  on  several  grounds,  and  espe- 
cially on  the  ground  that  the  action  cannot,  by  law,  be  main- 
tained against  the  Selma,  Rome  and  Dalton   Railroad  Com- 
pany in  the  Superior  Court  of  Whitfield  county,  Georgia, 
because  it  appears,  from  the  plaintiff's  declaration,  that  the 
injury  was  inflicted  in  the  State  of  Alabama.     This  ground 
of  demurrer  was  overruled  by  the  Court,  and  the  defendant 
excepted.     There  is  no  allegation  in  the  plaintiff's  declarar 
tion  as  to  what  is  the  law  of  the  State  of  Alabama  in  rela- 
tion to  the  alleged  cause  of  action,  and  in  the  absence  of  any 
such  allegation,  the  Courts  of  this  State  will  presume  that 
the  common  law  applicable  to  the  alleged  cause  of  action,  is 
of  force  in  that  State.     By  the  common  law,   the  pliantiff 
could  not  have  maintained  her  action  against  the  defendant 
for  the  death  of  her  husband.     The  right  of  the  plaintiff  to 
recover  damages  for  the  homicide  of  her  husband  is  coo- 
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ferred  by  aspecialstatuteofthia  State:  Code,  2920,  But  tbe 
statute  of  this  State  has  do  extra  territorial  operation,  and 
the  Courts  of  this  State  cannot  admiaister  it  for  the  purpose 
of  redressing  injuries  inflicted  in  the  territory  of  Alabama. 
If  it  had  been  affirmatively  shown  that  the  law  of  the  foreign 
innBdiotion  in  which  the  injury  was  done,  was  similar  to 
that  of  our  own  as  to  the  alleged  cause  of  action,  then  it 
nrottld  have  presented  a  di9*«reut  question.  Although  tbe 
Courts  of  this  State  will  presume  that  the  principles  of  tbe 
Bommon  law  prevail  and  are  of  force  in  other  States  for  the 
redress  of  wrongs  and  injuries  done  there  as  recognized  by  it, 
still,  no  such  presumption  can  obtain  in  regard  to  the  posi- 
tive statutes  of  laws  of  this  State,  where  the  same  are  in  con- 
Sict  with  tbe  common  law.  If  it  had  been  alleged  in  tbe 
declaration  that  the  law  of  the  State  of  Alabama  gave  to  the 
plaintiff  a  right  of  action  to  recover  damages  there  for  the 
injury,  and  it  had  shown  what  that  law  was,  then  the  Courts 
a£  this  State  might,  in  the  spirit  of  comity,  hare  enforced 
that  law  here.  Inasmuch,  therefore,  as  it  does  not  afBrma- 
tively  appear,  from  the  plaintiff's  declaration,  that  in  the 
State  of  Alabama,  where  the  injury  is  alleged  to  have  been 
lone,  the  laws  of  that  State  are  similar  to  our  own  in  respect 
to  the  injury  for  which  redress  is  sought  here  under  the  pro- 
risionaof  our  statute,  or  that  the  common  law  is  not  offeree 
in  that  State,  in  respect  to  the  injury  complained  of,  the 
Ciourt  below  erred  in  overruling  the  demuarer  to  the  plain- 
tiff's declaration.  In  the  view  which  we  have  taken  of  this 
^and  of  the  demurrer,  it  becomes  unnecessary  to  express 
my  opinion  in  regard  to  the  other  grounds  taken,  to  the 
idfficieDcy  of  the  declaration. 
Let  the  judgment  of  the  Court  below  be  reversed. 
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W.  Akin,  executor,  plaintiff  in  error,  vs.  Alatoona  Ibok 

Works,  defendant  in  error. 

1.  An  executor  mnde  oath  that  all  legal  taxes  due  on  the  debts  had  been 
paid  by  him  since  he  was  qualified  as  executor,  under  the  Act  of  1870, 
but  could  not  swear  that  his  testator  had  done  so  in  his  lifetime.  The 
Court  held  and  decided  that  the  plaintiff,  as  executor,  must  swear  that 
all  legal  taxes  chargeable  by  law  on  the  debts  on  which  the  judgments 
were  founded,  had  been  paid  from  the  time  of  making  or  implying  of 
the  contracts  on  which  the  judgments  and  executions  %ere  fouDded, 
and  dismissed  the  plaintiff's  liens : 

Hddf  That  this  was  error  on  the  statement  of  facts  disclosed  by  the  rec- 
ord. 

2.  A  man  is  presumed  to  perform  his  legal  and  social  duties     (R.) 

Taxes.     Relief  Act  of  1870.      Before  Judge  Parbott. 
Bartow  Superior  Court.     March  Term,  1871. 

The  facts  in  this  case  as  agreed  on  and  submitted  to  the  Court 
below,  were  as  follows :     In  1861,  Clayton  obtained  judg- 
ments against  several  parties.     Clayton  died  testate  in  1864| 
and  in  November,  1865,  Akin  qualified  as  his  sole  executor. 
In  1867,  Ji.  fas.  were  issued  upon  said  judgments,  and  in 
November,  1868,  were  levied  upon  certain  land  as  the  prop- 
erty of  the  defendants  in  said  Ji.  fas.     These  lands  were 
claimed  by  the  Alatoona  Iron  Works.     Akin  had  paid  til 
taxes  due  on  the  amounts  of  said  Ji.  fas.  since  his  qualifica- 
tion as  executor,  but  he  could  not  swear  that  all  taxes  due 
on  said  debts  had  been  paid  prior  to  his  qualification.     There 
was  a  motion  to  dismiss  the  levies,  because  there  was  no  affi- 
davit that  all  legal  taxes  due  on  said  debts  had  been  duly 
paid  for  each  and  every  year  since  the  same  were  contracted, 
as  required  by  the  Act  of  13th  of  October,  1871.     And  the 
Court  sustained  the  motion.     This  is  assigned  as  error,  ujwn 
the  grounds  that  said  Act  is  unconstitutional,  and  if  not,  said 
decision  is  wrong. 

W.  Akin,  for  plaintiflF  in  error. 
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>HN  W.  WoFFORD,  by  J.  A.  W.  Johnson,  for  defend- 
No  affidavit  of  any  kind  being  filed,  it  was  right  to 
liss  the  levies. 

^ABKEB,  Judge. 

his  was  a  claim  case  in  favor  of  Warren  Akin,  executor 
layton,  plaintiff  in  fi.  fas,^  against  McConnel  and  Strick- 
,  defendants,  and  McDauiel,  claimant.  The  Court,  on 
on,  dismissed  the  plaintiff's  levies,  on  the  ground  that 
taxes  had  not  been  paid  on  the  judgment  debts,  as  re- 
ed by  the  Act  of  1870,  on  the  following  admitted  state- 
t  of  facts :  That  plaintiff's  testator,  Clayton,  died  in 
ember,  1864;  that  Akin,  as  his  sole  executor,  was  quali- 
as  such  on  the  first  Monday  in  November,  1865,  and  as 

executor,  had  paid  all  legal  taxes  due  on  said  executions 
s  he  was  qualified  as  such  executor;  but  that  said  Akin 
not  sworn  and  could  not  swear,  that  the  legal  taxes  had 

paid  on  the  debts  due  on  said  executions  prior  to  his 
ification  as  such  executor,  and  this  was  the  only  question 
Qitied  to,  and  decided  by  the  Court.  The  Court  held 
decided,  that  the  Act  of  1870,  required  the  plaintiff,  as 
otor,  to  swear  that  all  legal  taxes  chargeable  by  law  on 
debts  on  which  the  judgments  and  executions  were 
ded,  bad  been  paid  from  the  time  of  making  or  imply- 
of  the  contracts  on  which  the  judgments  and  executions 
)  founded.  Whereupon,  the  plaintiff  excepted.  The 
tor  died  prior  to  the  passage  of  the  Act  of  1870,  and  his 
Htor  could  not  swear  as  to  what  he  had  done  in  relation 
le  payment  of  taxes  on  these  debts  in  his  lifetime.  The 
tor  could  not  swear  as  to  that  fact,  for  the  obvious 
m  that  he  was  dead.  The  presumption,  however,  is,  in 
ibeence  of  any  evidence  to  the  contrary,  that  the  testator, 
a  in  life,  performed  all  his  legal  and  social  duties,  and 
sfbre  paid  all  the  legal  taxes  chargeable  by  law  on  these 
3,  and  in  view  of  the  statement  of  facts  contained  in  this 
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record,  we  think  the  Court  erred  in  dismissing  the  levies  of 
the  plaintiff's  executions. 

Let  the  judgment  of  the  Court  below  be  reversed. 


Noble  Brothers  et  al.j  plaintiff  in  error,  vs.  Thb  State 

OF  Alabama,  defendant  in  error. 

When  a  bill  was  filed  praying  for  an  injunction  to  restrain  the  sale  of 
that  portion  of  the  Alabama  and  Chattanooga  Railroad  situate  in  thn 
State,  which  was  advertised  for  sale  in  satisfaction  of  the  debts  of 
sundry  judgment  creditors,  alleging  that  the  company  was  insolrent 
and  that  the  sale  of  the  road  in  detached  portions  thereof  would  work 
irremediable  injury  to  the  complainant  and  other  creditors  of  the  Com- 
pany, the  road  extending  from  Meridian,  Mississippi,  to  ChattaQO0gi» 
Tennessee,  being  one  continuous  line  of  railroad,  with  a  prayer,  thit 
the  entire  road  might  be  sold,  as  a  whole,  for  the  benefit  of  the  credit- 
ors of  the  insolvent  Company  : 

HtLd,  That  under  the  allegations  in  the  complainant* s  bill,  the  i^jos^ 
tion  was  properly  granted  to  prevent  a  multiplicity  of  suits,  as  welliS 
to  prevent  irreparable  injury  and  damage  to  the  creditors  of  the  iiiiol* 
vent  Company. 

(The  Court  was  asked,  as  this  was  a  cause  of  great  public  Interest,  etc, 
to  deliver  its  opinion  before  regular  opinion  day,  but  would  not  do  sOi 
R.) 

Equity.  Comity.  Liens.   Before  Judge  Parrott.  Cham- 
bers.    Bartow  County.     September,  1871. 

The  State  of  Alabama,  invoking  "  that  comity  which  she 
extends  to  her  sister  States,"  filed  her  bill  against  Noble 
Brothers,  The  Alabama  and  Chattanooga  Railroad  Com* 
pany  and  one  hundred  and  thirty  other  defendants,  in  whidi 
were  the  following  averments  set  forth  in  extenso,  with  proper 
exhibits  of  the  conveyances  and  statutes  therein  alluded  to: 
Her  General  Assembly  passed  "  An  Act  to  establish  a  system 
of  Internal  Improvements  in  the  State  of  Alabama,  which 
was  approved  tiie  19th  of  February,  1867,  and  an  amend- 
ment of  said  Act,  which  was  approved  on  the  22d  of  Sep* 
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tember,  1868,  and  embraced  the  conditions  on*  which  Ala- 
bama wouhl  aid  in  constructing  railroads  therein. 

The  Wills  Valley  Railroad  Company,  and  the  Northeast 
and  Southwest  Alabama  Railroad  Company  were  corpora- 
tions in  said  State  many  years  prior  to  1868. 

On  the  6th  of  October,  1868,  an  Act  was  approved  by 
which  said  two  corporations  were  authorized  to  consolidate 
under  the  name  of  the  Alabama  and  Chattanooga  Railroad 
Company.  This  Act  extended  to  this  consolidated  company 
the  benefits  of  said  former  Acts,  i.  «.,  State  indorsement  of 
its  bonds.  Said  companies,  under  a  contract  and  said  last 
Act  consolidated  and  amalgamated. 

The  General  Assembly  passed  another  Act,  entitled  "  An 
Act  relating  to  the  Wills  Valley  Railroad  Company,  and  the 
Northeast  and  Southwest  Alabama  Railroad  Company,  which 
was  approved  on  the  17th  of  November,  1868,  under  which 
the  Wills  Valley  Railroad  Company  was  authorized  to  pur- 
chase, at  a  sale  of  the  Northeast  and  Southwest  Alabama 
Railroad  Company,  under  a  mortgage  of  said  railroad  to  said 
State,  all  its  property,  real  and  personal,  rights,  franchises, 
fixtures,  privileges  and  easements.  On  said  last  day  the 
Wills  Valley  Railroad  Company  made  said  purchase, 
changed  its  name  and  organized  under  the  name  of  the  Ala- 
bama and  Chattanooga  Railroad  Company. 

This  consolidated  company  issued  four  thousand  seven 
hundred  and  twenty  of  its  coupon  bonds  for  ^1,000  00  each, 
dated  the  1st  of  January,  1869,  and  due  the  1st  of  January, 
1889.  Before  issuing  these  bonds  this  company,  on  the  19th 
of  December,  1868,  made  a  trust  deed  and  mortgage  to  secure 
Alabama  upon  her  indorsement  of  these  bonds.  This  paper 
was  duly  recorded  in  Mississippi,  Tennessee,  Alabama  and 
Georgia,  in  each  county  through  which  said  railroad  runs. 
The  Governor  of  Alabama  indorsed  these  bonds  and  de- 
livered them  to  the  company. 

On  the  11th  of  February,  1870,  another  Act  was  approved 
to  loan  her  credit  to  said  company  to  expedite  the  construe- 
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tion  of  its  road  m  Alabama,  by  which  her  Governor  was  to 
issue  eight  per  ceDt.  bonds  of  the  State  of  Alabama,  to  said 
company  on  certain  conditions,  the  principal  of  which  was 
that  the  company  should  deposit  an  equal  amount  of  its  first 
mortgage  eight  per  (imi,  bonds,  to  l>e  secured  by  a  first  mort- 
gage on  all  its  land  granted  by  the  United  States  and  all  its 
other  property  in  said  four  States,  and  its  directors,  stock- 
holders, officers  and  incorporators  would  be  also  personallj 
bound  for  any  loss  incurred  by  Alabama  should  they  know- 
ingly violate  or  permit  the  violation  of  the  provisions  of  this 
last  Act.  Under  this  Act,  Alabama  delivered  to  said  com- 
pany $2,000,000  of  such  bonds,  took  such  mortgage  and  bad 
it  also  recorded  throughout  the  whole  length  of  said  road  in 
said  four  States  as  aforesaid.  Thus  it  acquired  a  prior  lien 
and  a  lien  of  higher  dignity  than  any  other  on  all  of  said 
property  in  said  four  States. 

The  Wills  Valley  Railroad  Company  was  chartered  many 
years  ago  by  Georgia  and  its  merger  into  the  Alabama  and 
Chattanooga  Railroad  Company,  and  this  asserted  priorityof 
lien  of  Alabama  was  recognized  by  Georgjia  in  an  Act  of  her 
General  Assembly,  entitled  "  An  Act  to  extend  the  aid  of 
the  State  of  Georgia  to  the  Alabama  and  Chattanooga  Rail- 
road Company ,''  approved  the  20th  of  March,  1869. 

Afler  obtaining  said    indorsement   and   said    bond,  the 
Alabama  and   Chattanooga  Railroad   Company   flagrantly 
violated  its  said  contracts  with  Alabama ;  its  corporate  action 
has  been  irregular  and  usually  informal ;  its  directors  do  not 
reside  in  either  of  said  four  States;  no  proper  publicity  has 
been  given  of  its  elections  or  meetings ;  the  public  only  know 
Daniel  L.  Stanton  and  John  C.  Stanton  in  its  management, 
the  former  as  President,  and  tiie  other  as  general  Superin- 
tendent.    The  money  raised  from  the  sale  of   said  bonds 
has  been  fraudulently   misapplied,  and  used  in  purchasing 
property  for  the  private  use  of  said  Stantons  and  their  asso- 
ciates, and  said  money  has  been  extravagantly,  recklessly  and 
illegally  diverted  from  its  proper  object  in  a  variety  of  other 


ATLANTA,  JULY  TERM,  1871.  469 

Noble  Brothers  et  al.  vs.  The  State  of  Alabama. 

lys.     With  part  of  this  money  was  bought  property  which 

i   corporation  could  not  legally  hold^  and  the  title  was 

:eD  in  the  name  of  individual   members.     The  company 

3  made  a  floating  debt  exceeding,  by  millions,  what  the 

ilding  and  equipment  of  the  road  should  have  cost.     The 

npany  improperly  and  illegally  secured  the  indorsement 

Alabama  on  $500,000  00  of  its  bonds,  in  excess  of  the 

lount  provided  for  by  law,  and  appropriated  these  bonds^ 

their  proceeds,  in  a  way  unknown  to  the  State  of  Alabama. 

failed  to  pay  the  interest  on  the  bonds  indorsed  and  loaned^ 

it  by  the  State,  and  thus  the  State  was  compelled  to  pay 

e  interest  on  $200,000  00  of  its  bonds,  besides  $168,088 

interest  on  the  State's  bonds  due  the  1st  of  January,  1871, 
194,189  00  of  interest  due  on  the  1st  of  July,  1871,  and  the 
ate  has  become  bound  for  all  the  accruing  interest  and  the 
'incipal  of  said  bonds.     The  company  is  insolvent,  has  had 

stop  its  cars  because  it  cannot  pay  its  employees  and 
'editors,  and  the  Superintendent  is  gone  to  parts  unknown ; 
id  he  and  the  President  both  are  non-residents  of  Alabama, 
he  property  of  the  company  in  said  four  States,  is  in  the 
Einds  of  subordinates,  many  of  whom  are  irresponsible, 
aid  property  has  been  wasted,  abused,  eloigned  and  seized 
Y  attachments,  and  by  every  other  legal  process  known  to 
le  laws  of  said  States.  These  causes  have  produced  im- 
lense  loss  and  will  cause  more  unless  the  Court  of  equity 
itervenes.  The  Governor  of  Alabama,  as  authorized  by 
iw,  has  taken  possession  of  said  road  and  placed  it  in  the 
ands  of  a  Receiver,  who  is  operating  the  road  in  Mississippi 
tid  Alabama.  For  various  reasons  he  cannot  operate  it  in 
^ennessee  and  Georgia.  The  income  from  the  present 
perations  will  not  pay  the  working  expenses.  The  company 
wes  Alabama  $700,000  00,  and  will  owe  it  more.  If  the 
tate  gets  all  the  security  property,  still  she  will  lose  heavily. 
*art  of  this  road,  oflSces,  telegraph  wires,  etc.,  are  in  Georgia, 
liis  part  has  been  levied  on  by  attachments  and  judgments, 
>anded  upon  foreclosure  of  liens  for  labor  and  material^  and 
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is  now  advertised  for  sale.     It  is  rapidly  deteriorating,  and 
if  sold  under  present  complications  it  will  be  sacrificed. 

The  prayer  was  for  a  Receiver^  for  subpoena  against  all  these 
parties  and  creditors,  and  for  injunction  against  a  sale  ander 
their  judgments,  or  further  prosecutioq  of  their  suits,  and  for 
relief  by  paying  it  first.  On  the  2d  of  September,  1871,  the 
defendants  were  ordered  to  show  cause  why  the  injunction 
should  not  be  granted. 

Some  of  these  creditors  answered  the  bill.  The  main 
allegations  in  it  were  admitted.  They  set  up  that  the  mort- 
gage was  not  duly  recorded  in  Georgia ;  said  the  propaly 
in  Georgia  was  not  being  wasted  or  destroyed,  but  was  taken 
care  of  by  persons  appointed  by  the  Governor  of  Geoi^gia; 
that  the  road  and  the  property  of  the  company  out^deof 
Georgia  was  sufficient  to  pay  Alabama's  claim,  and  that  thdr 
liens  for  labor  and  material  furnished  was  of  higher  dignity 
than  the  pretended  lien  of  Alabama,  on  so  much  of  the  road 
and  property  as  was  in  Georgia.  That  there  was  enoogh 
for  Alabama  out  of  Georgia,  was  supported  by  certain 
affidavits  as  to  the  value  of  the  property  in  Mississippi, 
Tennessee  and  Georgia.  And  they  urged  these  and  various 
other  reasons  of  like  character,  set  out  in  extenso,  as  grounds 
of  objection  to  the  issuing  of  injunction  or  ap])ointment  of  a 
Receiver. 

Georgia  was  no  party  to  the  bill ;  but  on  the  2d  of  August, 
1871,theGovernor  of  Georgia  had  issued  and  published  aproo- 
lamation  in  which,  after  reciting  that  said  company  had  failed 
to  pay  the  January  and  July  (1871)  interest  due  on  certain  of 
its  bonds,  indorsed  by  Georgia,  and  that  Georgia  had  been 
compelled  to  pay  said  interest,  that  said  company  bad  agreed  to 
the  terms  upon  which  said  indorsement  was  made  by  Georgia, 
he,  by  virtue  of  those  terms,  as  commander  of  the  army  and 
navy  of  Georgia,  proclaimed  so  much  of  said  road  and 
property  as  was  in  Georgia  to  be  in  the  possession  of  Geoipa, 
and  ordered  all  the  military  and  naval  forces  of  Georgia  to 
protect  the  agent  of  the  State  in  maintaining  the  said  posses* 
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sioD.  When  the  day  for  hearing  this  motion  for  injunction 
ind  Receiver  arrived,  counsel  for  the  State  appeared,  read 
mid  proclamation,  made  known  that  E.  D.  Graham  and 
James  C.  Nisbet,  Esqs.,  had  been,  by  the  Governor  of  Geor- 
pAj  appointed  as  such  agents  to  hold  such  possession,  and 
were  then  in  possession  thereof.  What  he  proposed  to  do  is 
not  stated. 

After  argument  the  chancellor  ordered  the  injunction  to 
isBPDe  as  prayed  for,  but  that  it  should  not  restrain  or  inter- 
fere with  the  sale  of  said  railroad  by  the  Grovernor  of  Georgia, 
according  to  the  laws  of  Georgia;  and  he  appointed  a 
Receiver  to  take  charge  of,  preserve  and  protect  said  property 
in  Georgia,  according  to  the  laws  of  Georgia  applicable  to 
the  cqiie.  He  further  ordered  the  Receiver  to  negotiate  with 
parties  in  charge  of  and  controlling  other  portions  of  said 
road  for  running  the  same  from  Meridian,  Mississippi,  and 
Chattanooga,  Tennessee — its  terminus.  The  defendants  to  the 
bill  assign  said  orders  as  errors.  Alabama  excepted  to  and 
EMsigned  as  error  so  much  of  the  order  as  to  injunction  as 
prevented  the  sale  of  the  property  and  road  in  Georgia,  by 
its  Governor. 

E,  D.  Graham,  D.  A.  Walker,  William  H.  Dabney, 
J.  A.  W.  Johnson,  E.  M.  Dodson,  J.  G.  Jackaway,  for 
plaintiffs  in  error ;  J.  W.  H.  Underwood,  for  the  State  of 
Georgia. 

KiSBETS  &  Jackson,  for  Alabama. 

Warner,  Judge. 

This  is  a  bill  filed  by  the  State  of  Alabama,  in  the  Su- 
perior Court  of  Dade  county,  against  the  defendants,  who  are 
the  creditors  of  the  Alabama  and  Chattanooga  Railroad 
Oompany,  having  numerous  and  various  claims  against  said 
company  which  they  are  endeavoring  to  enforce  against  the 
property  of  said  company,  in  the  county  of  Dade,  by  every 
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process  (in  the  language  of  the  complainant's  bill)  known  to 
the  law.     The  com])lainant  alleges  that  the  State  of  Alabamt 
is  the  indorser  of  the  bonds  of  said  company  to  the  amoont 
of  several  millions  of  dollars;  that  the  company,  owing  to 
the  fraudulent  conduct  of  Daniel  N.  Stanton  and  JohnC. 
Stanton,  the  one  as  President  and  the  other  as  Superioten- 
dent  of  said  road,  and  their  associates,  in  the  misapplication 
of  the  funds   of  the  company,  and    mismanagement  of  its 
affairs,  is  utterly  insolvent;  and  that  the  State  of  Alabama, 
the  complainant,  must  lose  heavily  as  the  indorser  of  the 
bonds  of  said  company ;  that  said  road  is  constructed  in  the 
States  of  Mississippi,  Alabama,  Georgia  and  Tennessee;  that 
a  large  portion  of  the  property  of  said  road  in  the  coontjof 
Dade,  consisting  of  rolling  stock,  wood,  crossties,  fi^torei, 
etc.,  has   been   levied  on  by   attachments,   and  judgmento 
founded  upon  the  foreclosure  of  liens  for  labor  and  matariili 
and  is  now  advertised  for  sale;  that  the  said   property  ii 
rapidly  deteriorating  in  value,  and  will  be  sacrificed  if  sold 
under  the  present  complications,  and  serious  and  irremedm- 
ble  injury  will  be  suffered  by  the  complainant.     The  execa- 
cution  of  the  mortgage  deed  of  trust  to  the  State  of  Alabamti 
on  the  road,  was  acknowledged  by  the  President  of  the  com- 
pany and  Treasurer,  in  its  corporate  capacity,  before  the  Clerk 
of  the  Superior  Court,  of  Dade  county,  and  recorded  in  his 
office  on  the  1st  day  of  January,  1869.     By  the  Acts  of  the 
General  Assembly  of  this  State  the  company  was  authorized 
to  construct  the  road  through  the  county  of  Dade  on  certain 
conditions   therein   explained.     The   bill    prayed,    amongst 
other  things,  for  an  injunction  to  restrain  the  creditors  of  the 
company  from  selling  the  property  of  the  road  in  the  countj 
of  Dade,  and  for  the  appointment  of  a  Receiver  to  take  charge 
of  the  same.     On  the  hearing  of  the  motion  for  the  injuno- 
tion  and  the  appointment  of  a  Receiver,  counsel,  representing 
the  State  of  Georgia,  (though  the  State  was  not  a  party  to 
the   bill)  appeared  before  the   Court   and  objected  to  the 
granting  of  the  injunction,  and  read  to  the  Court  the  prods- 


ATLANTA,  JULY  TERM,  1871.  473 

Noble  Brothers  et  al.  vs.  The  State  of  Alabama. 

nation  of  the  Governor  of  this  State,  made  in  pursuance  of 
ibe  Acts  of  the  General  Assembly,  passed  in  1869  and  1870, 
granting  State  aid  to  this  railroad  company,  and  other 
x>mpanies  in  this  State,  the  Governor  having  indorsed  the 
3onds  of  the  company  to  the  extent  of  $8,000  00  per  mile. 
The  third  section  of  the  Act  of  1869  provides,  "  That  in 
iie  event  any  bond  so  indorsed  by  the  State,  as  provided  in 
the  first  section  of  the  Act,  or  the  interest  thereon,  shall  not 
be  paid  by  said  railroad  company,  at  maturity,  it  shall  bo 
the  duty  of  the  Governor,  upon  information  thereof,  to  seize 
lad  take  possession  of  all  the  property  of  said  railroad 
company,  and  apply  the  earnings  thereof  to  the  extinguish- 
ment of  said  unpaid  bonds  and  the  interest  on  the  same,  and 
upon  qontinued  default  for  the  period  of  six  months,  he  may 
sell  said  property  in  such  manner  as  may  best  subserve  the 
oterestof  all  concerne<l."  The  proclamation  of  the  Governor 
s  dated  the  2d  of  August,  1871,  and  recites  that  the  com- 
lany  has  failed  to  pay  the  semi-annual  interest  due  on  the 
ndorsed  bonds  on  the  Ist  days  of  January  and  July,  and 
irdered  a  seizure  of  the  road  and  all  its  property  of  every 
lescription  lying  or  being  in  this  State,  and  placed  the  same 
n  the  possession  of  Messrs.  Nisbet  &  Graham,  as  agents  for 
he  State.     The  Court  granted  the  following  order  : 

"Ordered  by  the  Court  that  the  State's  writ  of  injunction 
88ue  in  accordance  with  the  prayer  of  complainant's  bill, 
)ut  that  said  injunction  shall  not  restrain  or  interfere  with 
;he  sale  of  said  railroad  by  the  Governor  of  Georgia,  accord- 
ing to  the  laws  of  said  State.  It  is  further  ordered,  that 
William  T.  Wofford,  of  the  county  of  Bartow,  in  this  State, 
l)e  and  he  is  hereby  appointed  Receiver  in  said  case,  to  take 
charge  of  and  preserve  and  protect  the  property  of  the  said 
Alabama  and  Chattanooga  Railroad  Company,  in  accordance 
writh  the  law  of  this  State  applicable  to  this  case.  The  Be- 
oeiver  appointed  in  this  case  so  soon  as  he  is  qualified  as  re- 
paired by  the  order  of  appointment,  is  directed  to  take  into 
bis  custody  and  safe  keeping  that  portion  of  the  Alabama 

Vol.  xliii— 30. 
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and  Chattanooga  Railroad  8itiiate<l  in  the  State  of  Georgia, 
and  all  the  property  of  the  Alabama  and  Chattanooga  Rail- 
road Company  now  in  said  State  of  (Jeorgia  of  every  liod 
and  description  whatsoever;  and  it  is  further  ordered,  that 
said  Receiver  negotiate  with  the  parties  in  charge  of  and 
controlling  other  portions  of  said  Alabama  and  Chattanooga 
Railroad  situated  in  other  States,  for  the  running  of  said 
road  through  its  entire  lengthy  from  Meridian  to  Chattanoo- 

ga." 

Whereupon  the  defendants,  by  their  counsel,  excepted. 

It  appears  from  the  complainant's  bill  that  this  is  a  con* 
tinuous  line  of  railroad  from  Meridian,  in  the  State  of  Mis- 
sissippi, to  Chattanooga,  in  the  State  of  Tennessee.  In  oar 
judgment,  the  allegations  in  the  complainant's  bill  make  a 
proper  case  for  an  injunction  to  restrain  the  sale  of  tbatpo^ 
tion  of  the  road  being  in  this  State,  and  the  property  of  the 
company  appertaining  thereto  in  this  State  by  the  judgment 
creditors  who  have  levied  on  the  same  in  satisfaction  of  their 
numerous  conflicting  liens,  so  as  to  prevent  a  multiplicity  of 
suits,  and  to  prevent  irreparable  injury  and  damage  to  the 
respective  indorsers  of  the  bonds  of  the  company,  both  in 
regard  to  the  State  of  Alabama,  and  the  State  of  Georgia, 
as  well  as  the  other  creditors  of  the  company  in  this  State. 
When  the  road  is  sold  it  will  be  best  for  all  the  creditors  of 
this  insolvent  company,  that  it  should  be  sold  together,  with 
its  equipments,  as  an  entire  road,  and  not  in  detached  parts, 
and  in  the  meantime  the  road  should  be  run  and  kept  in 
operation  throughout  its  entire  length,  for  the  benefit  of  til 
concerned,  so  that  when  it  shall  be  sold  it  may  bring  its  fall 
market  value.  We  therefore  affirm  the  judgment  of  the 
Court  below  in  granting  the  injunction  and  ap[>ointingaB^ 
ceiver,  with  the  instructions  given  to  said  Receiver,  with  tWi 
additional  instruction,  "  that  said  Receiver  negotiate  wiA 
the  Governor  of  Georgia  in  regard  to  the  i>ossessioa  aad 
running  of  the  road  through  this  State,''  as  well  as  with  ti* 
other  parties  in  charge  of  and  controlling  other  portions  w 
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said  road  situated  in  other  States,  for  the  running  of  said 
road  through  its  entire  length,  from  Meridian  to  Chattanooga. 
Let  the  judgment  of  the  Court  below  and  the  instructions 
to  the  Receiver  be  affirmed,  and  the  Court  below  is  directed 
to  give  to  the  Receiver  the  additional  instruction,  as  herein 
specified. 


Representatives  op  Dupree,  plaintiffs  in  error  vs.  B. 
Adkins,  sheriff  et  oL,  defendants  in  error. 

QIcCat,  Jadge,  finding  by  the  argament  that  he  was  related  to  one  of  the  par- 
ties, declined  to  act  farther  in  the  cause.) 

As  between  the  judgment  creditors  of  an  intestate,  who  obtained  their 
judgments  after  the  intestate's  death,  in  a  contest  for  money  in  the 
hands  of  the  sheriff,  raised  by  the  sale  of  the  intestate's  property,  the 
oldest  jndgment  is  entitled  to  be  first  paid,  in  the  absence  of  any  evi- 
dence of  the  insolvency  of  the  intestate's  estate  or  any  reason  shewn 
why  the  money  should  not  be  paid  to  the  oldest  judgment  as  between 
the  contesting  parties  before  the  Court. 

■ 

Distribution  of  Estates.  Lien  of  Judgments.  Tried  be- 
fore Judge  Andrews.  Oglethorpe  Superior  Court.  April 
Term,  1871. 

Dupree  obtained  a  judgment  against  the  administrators 

of  one  Chandler,  deceased,  and  subsequently  other  parties 

also  obtained  judgments  against  said  administrators.  FLfds, 

were  issued  upon  these  judgments  and  levied  upon  certain 

firopertj  of  Chandler,  deceased,  which  brought  at  sheriffs 

tile  $1,990  00.     These  judgments  were  founded  upon  debts 

which  were  of  equal  dignity,  in  the  distribution  of  estates, 

tt  the  date  of  Chandler's  death.     Those  having  the  younger 

judgments  ordered  the  sheriff  to  hold  up  the  fund  until  its 

distribntion  was  ordered  by  the  Court.     Dupree  being  dead, 

;    lis  representatives  ruled  the  sheriff  to  shew  cause  why  he 

\   did  not  pay  over  said  fund  to  satisfy  their  older  judgment. 
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and  Chattanooga  Railroad  situated  in  the  State  of  Georgia, 
and  all  the  property  of  the  Alabama  and  Olmttanooga  Rail- 
road Company  now  in  said  State  of  (Jeorgia  of  every  kind 
and  description  whatsoever ;  and  it  is  further  ordered^  that 
said  Receiver  negotiate  with  the  parties  in  charge  of  and 
controlling  other  portions  of  said  Alabama  and  Chattanooga 
Railroad  situated  in  other  States,  for  the  running  of  said 
road  through  its  entire  length,  from  Meridian  to  Chattanoo- 
ga." 

Whereupon  the  defendants,  by  their  counsel,  excepted. 

It  appears  from  the  complainant's  bill  that  this  is  a  con- 
tinuous line  of  railroad  from  Meridian,  in  the  State  of  Mis- 
sissippi, to  Chattanooga,  in  the  State  of  Tennessee.    In  oor 
judgment,  the  allegations  in  the  complainant's  bill  make  a 
proper  case  for  an  injunction  to  restrain  the  sale  of  thatpo^ 
tion  of  the  road  being  in  this  State,  and  the  property  of  the 
company  appertaining  thereto  in  this  State  by  the  judgment 
creditors  who  have  levied  on  the  same  in  satisfaction  of  their 
numerous  conflicting  liens,  so  as  to  prevent  a  multiplicity  of 
suits,  and  to  prevent  irreparable  injury  and  damage  to  the 
respective  indorsers  of  the  bonds  of  the  company,  both  in 
regard  to  the  State  of  Alabama,  and  the  State  of  Georgia, 
as  well  as  the  other  creditors  of  the  company  in  this  State. 
When  the  road  is  sold  it  will  be  best  for  all  the  creditors  of 
this  insolvent  company,  that  it  should  be  sold  together,  with 
its  equipments,  as  an  entire  road,  and  not  in  detached  parts, 
and  in  the  meantime  the  road  should  be  run  and  kept  in 
operation  throughout  its  entire  length,  for  the  benefit  of  all 
concerned,  so  that  when  it  shall  be  sold  it  may  bring  its  fall 
market    value.     We   therefore   affirm  the  judgment  of  the 
Court  below  in  granting  the  injunction  and  appointing  a  Re- 
ceiver, with  the  instructions  given  to  said  Receiver,  with  this 
additional  instruction,  "that  said  Receiver  negotiate  with 
the   Governor   of  Georgia  in  regard  to  the  possession  and 
running  of  the  road  through  this  State,"  as  well  as  with  the 
other  parties  in  charge  of  and  controlling  other  portions  of 
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said  road  situated  in  other  States,  for  the  running  of  said 
road  through  its  entire  length,  from  Meridian  to  Chattanooga. 
Let  the  judgment  of  the  Court  below  and  the  instructions 
to  the  Receiver  be  affirmed,  and  the  Court  below  is  directed 
to  give  to  the  Receiver  the  additional  instruction,  as  herein 
specified. 


Representatives  op  Dupree,  plaintiffs  in  error  vs.  B. 
Adkins,  sheriff  et  cd.,  defendants  in  error. 

QIcOat,  Jadge,  finding  by  the  argament  that  he  was  related  to  one  of  the  par- 
ties, declined  to  act  farther  in  the  cause.) 

Am  between  the  judgment  creditors  of  an  intestate,  who  obtained  their 
jadgments  after  the  intestate's  death,  in  a  contest  for  money  in  the 
lianda  of  the  sheriff,  raised  by  the  sale  of  the  intestate*  s  property,  the 
oluest  judgment  is  entitled  to  be  first  paid,  in  the  absence  of  any  evi- 
dence of  the  insolvency  of  the  intestate's  estate  or  any  reason  shewn 
why  the  money  should  not  be  paid  to  the  oldest  judgment  as  between 
the  contesting  parties  before  the  Court. 

Distribution  of  Estates.  Lien  of  Judgments.  Tried  be- 
fore Judge  Andrews.  Oglethorpe  Superior  Court.  April 
Term,  1871. 

Dapree  obtained  a  judgment  against  the  administrators 
of  one  Chandler,  deceased,  and  subsequently  other  parties 
also  obtained  judgments  against  said  administrators.  FLfaa. 
were  issued  upon  these  judgments  and  levied  upon  certain 
property  of  Chandler,  deceased,  which  brought  at  sheriffs 
8ale  $1,990  00.  These  judgments  were  founded  upon  debts 
which  were  of  equal  dignity,  in  the  distribution  of  estates, 
at  the  date  of  Chandler's  death.  Those  having  the  younger 
jadgments  ordered  the  sheriff  to  hold  up  the  fund  until  its 
distribution  was  ordered  by  the  Court.  Dupree  being  dead, 
his  representatives  ruled  the  sheriff  to  shew  cause  why  he 
did  not  pay  over  said  fund  to  satisfy  their  older  judgment. 
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He  replied  the  foregoing  facts.  There  being  no  denial  of 
these  statements,  and  nothing  else  appearing,  the  Court  held 
that  the  fund  should  be  paid  to  all  of  plaintiffs  injifa, 
pro  rata.  The  representatives  of  Dupree  assign  that  order 
as  error. 

Toombs  &  DuBose,  for  plaintiffs  in  error. 

W.  G.  Johnson,  John  C.  Reed,  for  defendants. 

Warner,  Judge. 

This  was  a  rule  against  the  sheriff^  for  the  payment  of 
money  in  his  hands,  arising  from  the  sale  of  the  intestate's 
property,  on  the  following  statement  of  facts:  Dupree  ob- 
tained a  judgment  against  James  M.  Chandler,  administra- 
tor, and  Susan  Chandler,  administratrix  of  James  O.  Chan- 
dler, deceased.  Three  other  plaintiffs  had  obtained  judg- 
ments against  the  administrator  and  administratrix  of  James 
O.  Chandler  which  were  of  younger  date  tlian  Dupree's 
judgment.  Executions  had  issued  on  these  judgments,  and 
were  levied  on  the  property  of  the  intestate,  which  was  sold 
by  the  sheriff^  for  the  sum  of  $1,990  00.  The  representa- 
tives of  Dupree  claimed  that  the  money  arising  from  thesaleof 
the  intestate's  property  in  the  hands  of  the  sheriff*  should  first 
be  applied  in  satisfaction  of  their  judgment,  the  same  being 
of  prior  date.  The  other  plaintiffs  in  fi.  fa.  claimed  that 
the  money  in  the  hands  of  the  sheriff*  should  be  distributed 
and  paid  pro  rata  to  all  the  executions  in  the  bands  of  the 
sheriff*,  without  regard  to  the  dates  of  the  respective  judg- 
ments, inasmuch  as  the  notes  on  which  the  judgments 
were  foundeil  were  of  equal  dignity  at  the  time  of  the 
intestate's  death.  The  Court  decided  that  the  money  in  the 
sheriff''s  hands  should  be  paid  pro  rata  to  all  the  executions, 
without  regard  to  the  priority  of  the  date  of  Dupree's  judg- 
ment. Whereupon  the  counsel  for  Duprees'  representativeB 
excepted. 


ATLANTA,  JULY  TERM,  1871.  477 

Representatives  of  Dupree  va.  Adkins  et  al. 

When  a  judgment  is  entered  against  an  executor  or  ad- 
ministrator who  is  sued  in  his  representative  character,  ex- 
3ept  when  he  pleads  ne  ungues  executor,  or  a  release  to  him- 
jelf,  or  plene  administramiy  or  plene  administravU  prealer^  and 
his  plea  is  found  against  him,  such  judgment  must  be  entered 
de  bonis  testatoris.  In  this  case,  so  far  as  appears  from  the 
record,  the  judgments  were  all  rendered  against  the  property 
Df  the  intestate  in  the  hands  of  his  administrators,  without 
any  plea  of  want  of  assets  in  their  hands  to  pay  all  the  in- 
testate's debts,  and  the  legal  ])resumption  is,  that  they  had 
sufficient  assets  in  their  hands  for  that  purpose.  The  prop- 
erty of  the  intestate  was  sold  by  the  sheriff  under  executions 
iMrbich  issued  on  these  judgments,  and  the  question  is,  as  be- 
tween these  judgment  creditors,  who  has  the  prior  lien  upon 
the  money  in  the  sheriff's  hands  arising  from  the  sale  of  the 
intestate's  property,  as  between  each  other?  The  adminis- 
trators of  the  intestate  were  not  parties  to  this  controversy, 
bat  it  is  simply  a  contest  between  the  judgment  creditors, 
who  have  obtained  their  judgments  since  the  intestate's  death, 
as  to  the  priority  of  their  respective  judgments.  If  a  bill 
had  been  filed  by  the  administrators  to  mai*shal  the  assets  of 
the  intestate's  estate  on  the  ground  of  insolvency,  or  other 
sufficient  reason,  then,  the  debts  of  the  estate  would  have 
been  decreed  to  be  paid  according  to  their  dignity  at  the  time 
of  the  intestate's  death,  or  if  under  the  provisions  of  our 
Code,  the  junior  judgment  creditors  had,  by  petition  with 
proper  allegations,  made  it  judicially  appear  to  the  Court 
that  the  intestate's  estate  was  insolvent,  or  shewn  some  good 
reason  why  the  money  in  the  sheriff's  hands  should  not  be  paid 
to  tlie  judgments  according  to  their  legal  priority,  but  according 
to  the  digj^Uy  of  the  debts  at  the  time  of  the  intestate's  death, 
then  the  question  as  the  dignity  of  the  debts  might  have  been 
properly  considered.  In  order  to  defeat  a  legal  lien,  some  good 
reason  must  be  shewn ;  for  it  is  a  general  rule  that  when  dif- 
ferent persons  hold  a  lien  on  the  same  property,  of  the  same 
dignity,  then  the  oldest  lien  shall  have  the  preference.    As 
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between  the  judgment  creditors  in  this  case,  the  oldest  jadg- 
meut  was  entitled  to  be  first  paid,  there  being  nothing  in  the 
record  going  to  show  any  reason  why  the  debts  of  the  intes- 
tate should  be  marshaled  and  paid  according  to  their  diffniiji 
at  the  time  of  his  death,  or  that  there  was  not  sufficient  la- 
sets  in  the  hands  of  the  administrators  to  pay  all  the  intes- 
tate's debts.  Our  judgment  is  confined  to  the  statement  of 
facts  made  by  the  record  in  this  case. 

Let  the  judgment  of  the  Court  below  be  reversed. 


Sarah  Ru&sel,  plaintiff  in  error  vs.  Andrew  Chambebs, 

defendant  in  error. 

When  a  defendant  is  in  possession  of  land  under  a  deed  claiming  legal 
right  to  the  possession  of  the  premises  in  good  faith,  he  cannolbe 
ejected  therefrom,  as  an  intruder,  under  the  4000th  section  of  the 
Code. 

Intruders.  Before  Judge  Robinson.  Laurens  Superior 
Court.     April  Term,  1871. 

Mrs.  Russel  made  affidavit  that  Chambers  was  in  the  poees- 
sion  of  five  acres  of  land,  in  Irwinton,  to  which  she,  bonajidtf 
claimed  the  right  of  possession,  that  Chambers  did  not  b(m 
fide  claim  a  right  to  such  possession,  and  procured  a  warrant 
to  eject  him  therefrom.  Chambers  made  affidavit  that  hedid, 
in  good  faith,  claim  a  legal  right  to  said  possession,  and  the 
papers  were  returned  to  Court  for  trial  of  that  issue.  Plain- 
tiff's counsel  introduced  evidence  to  show  title  in  one  Cochran, 
that  Mrs.  Russel  was  in  possession  of  the  premises  as  bis 
tenant,  and  that  Chambers  broke  down  her  fence,^  etc.,  and 
took  possession. 

In  reply  Chambers  showed  that  the  Inferior  Court  of  said 
county  claimed  that  said  land  belonged  to  the  said  county^ 
and  had  it  sold  at  public  outcry,  and  he  bought  it  and  took 
a  deed  to  the  same,  and  that  he  took  the  possession  becaas6 
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James   J,    McCowan,  tax  collector,  plaintiff  in  error,  vs. 
William  M.  Davidson  et  al.,  defendant  in  error. 

The  foarth  section  of  the  Act  of  1868)  providing  for  a  specific  tax  on 
liquors  sold  was  not,  by  the  terms  of  it,  to  go  into  effect  until  the  lit 
of  October,  1869.  The  Act  of  1866  in  relation  to  the  tax  onspiritaoos 
liquors  was  not  of  force  after  the  adoption  of  the  Constitution  of  1868 
and  the  passage  of  the  subsequent  Acts  of  1868  and  1869,  and  there  ii 
no  law  of  force  authorizing  the  tax  collector  now  to  collect  the  tax  oo 
spirituous  liquors  for  the  year  1808,  subsequent  to  the  adoption  of  tbe 
Constitution  of  1868.  And  the  Act  of  14th  March,  1869,  cannot  be 
held  to  have  a  retroactive  operation  so  as  to  subject  the  complainftnts 
to  the  penalty  of  $1|000  for  not  making  their  returns  for  that  year  prior 
to  the  date  of  the  Act. 

Taxation,  Constitutional  Law.  Before  Judge  Schley. 
Chatham  Superior  Court.     May  Term,  1871. 

The  bill  of  Davidson  d  al.,  made  this  case  for  injunction: 
Each  of  them  is  a  citizen  of  Savannah  and  a  merchant  who 
sells  brandy,  gin,  whisky  and  rum,  foreign  and  domestic,  and 
frequently  in  quantities  less  than  thirty  gallons.  McCowan, 
tax  collector  of  said  county,  is  about  to  proceed  to  collect 
from  each  of  them  three-tenths  of  one  per  cent,  on  the  value 
of  all  brandy,  gin,  whisky  and  rum  sold  by  them  during 
1868.  This  proceeding  is  illegal,  because  there  is  no  law 
fixing  such  tax  upon  such  sales  for  1868. 

On  the  18th  of  March,  1869,  the  General  Assembly  of 
Georgia  passed  an  Act  to  levy  and  collect  a  tax  for  the  sap- 
port  of  the  Government  for  1869,  and  other  purposes.  By 
the  eighth  clause  of  the  second  section  of  that  Act  it  is  en- 
acted, that  there  shall  be  levied  a  specific  tax  for  educational 
purposes  of  twenty  cents  per  gallon  upon  every  gallon  of 
brandy,  gin,  whisky  and  rum,  whether  foreign  or  domestic, 
which  is  sold  by  any  person  in  quantities  less  than  thirty  glU- 
lons  in  this  State,  and  the  amount  sold  shall  be  given  in 
under  oath.  Quarterly  returns  shall  be  made  on  the  firstdaya 
of  April,  July,  October  and  January  in  each  year,  by  all  per- 
sons within  the  county  who  sell  liquors  in  quantities  less  than 
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tiirty  gallons,  of  the  amount  sold  the  preceding  quarter. 
aid  returns  shall  be  made  to  the  tax  collector  of  the  county, 
rho  shall  collect  the  tax  due  when  the  returns  are  made.  It 
fiall  be  the  duty  of  the  tax  collector  to  require  all  persons 
filing  said  liquors  to  make  their  returns  and  pay  the  tax 
liereon  ;  and  if  any  person  shall  fail  or  refuse  to  make  his 
eturn  and  pay  said  tax,  he  shall  be  assessed  by  the  tax  col- 
actor  a  specific  tax  of  $1,000  00,  and  the  tax  collector  shall 
proceed  to  collect  the  same  by  execution,  as  in  other  cases  of 
ther  taxes  due  and  unpaid.  This  was  to  go  into  effect  on 
he  Ist  of  January,  1869. 

In  pursuance  of  this  enactment  the  tax  collector  has  called 
\n  each  of  them  to  make  his  return  of  all  liquors  sold  by  him 
ince  the  date  of  said  last  Act.  As  there  was  no  such  Act 
Q  1869,  till  the  18th  of  March,  1869,  they  did  not  keep 
lieir  accounts  with  reference  to  said  tax,  and  therefore,  it  is 
mpossible  for  them  to  make  any  return  for  that  period,  and 
ilia  without  their  fault.  The  tax  collector  refuses  to  receive 
lieir  returns  for  liquors  sold  by  them  subsequent  to  the  18th 
tf  March,  1869,  and  is  about  to  assess  against  each  of  them 
tl,000  00  for  not  making  such  return  for  the  time  prior  to 
I8th  March,  1869.  Said  eighth  clause  of  said  second  section 
is  void,  because  it  could  not  go  into  effect  on  the  1st  of  Janu- 
iry,  1869,  not  being  then  in  existence,  and  cannot  go  into 
sffeotat  any  time  other  than  the  time  mentioned  in  the  Act. 
A.nd  as  to  the  time  between  the  1st  of  January,  1869,  and 
;he  18th  of  March,  1869,  said  clause  is  retroactive  and  is 
inconstitutional,  because  it  imposes  a  fine,  penalty  or  tax  for 
ioing  what,  at  the  time  it  was  done,  was  subject  to  no  fine, 
lenalty  or  tax,  under  the  laws  of  Georgia. 

They  prayed  an  injunction  against  the  collection  from  them 
>f  any  such  tax  for  1868,  or  for  the  time  between  the  1st  of 
Frauary,  1869,  and  the  18th  of  March,  1869,  or  of  said 
peoifio  tax.     The  injunction  was  granted. 

The  defendant  answered  that  he  was  proceeding  to  collect 
iid  taxes  under  instructions  from  the  Comptroller  Greneral 
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of  the  State,  and  that  it  was  his  duty  so  to  do;  that  theod 
valorem  tax,  three-tenths  per  cent,  for  1868,  was  imposed  by 
an  Act  of  the  15th  of  December,  1866,  which  is  of  foroe,asd 
the  other  was  due  for  their  failure  to  make  returns  as  afore- 
said. 

He  contended  that  said  clause  was  not  unconstitutioDili 
and  last  that  the  Chancellor  could  not  enjoin  the  ooUeciioD 
of  said  taxes.  He  moved  to  dissolve  the  injunction  opoa 
said  grounds.  The  Chancellor  refused  to  dissolve  the  in- 
junction and  dismiss  the  bill.     That  is  assigned  as  error. 

A.  W.  Stone  ;  William  Dougherty,  for  plaintiff  in 
error. 

Fleming  &  Lester,  for  defendants. 

Warner,  Judge. 

This  was  a  bill  filed  by  the  complainants  to  restrain  the 
defendant  as  the  Tax  Collector  of  Chatham  county  fromod- 
lecting  a  tax  on  spirituous  liquors  for  the  year  1868,  all^iif 
there  was  no  tax  due  thereon  by  law  for  that  year,  and  also 
to   restiaiu  the    defendant  from  collecting  the  penalty  of 
$1,000  00  for  not  making  their  returns  for  liquors  sold  by 
them  during  the  first  of  the  year,  1869,  prior  to  the  18th 
March,  1869,  the  date  of  the  Act  of  that  year.     By  the  eighth 
section  of  the  Act  of  1868,  providing  for  a  specific  tax  on 
liquors  sold,  it  is  expressly  provided,  that  that  section  of  the 
Act  is  to  go  into  effect  from  and  after  the  first  of  October 
next.     The  Act  is  dated  5th  October,  1868,  but  the  eighth 
section  thereof  was  not  to  go  into  effect  until  the  1st  October 
next  thereafter,  which  would  be  the  1st  October,  1869.  The 
Act  of  1866  in  relation  to  this  tax  on  spirituous  liquors,  in 
view  of  the  provisions  of  the  Constitution  which  was  adopted 
in  1868,  cannot  fairly  be  said  to  be  of  force  in  relation  to  this 
tax  after  the  adoption  of  the  new  Constitution,  and  the  pas- 
sage of  the  subsequent  Acts  of  1868  and  1869.     Our  con- 
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elusion  then,  is,  that  there  was  no  law  of  force  in  1868^  sub- 
sequent to  the  adoption  of  the  Constitution  of  1868,  which 
will  authorize  the  tax  collector  now  to  collect  the  tax  on 
spirituous  liquors  for  that  year,  subsequent  to  that  time,  and 
that  as  the  Act  of  1869  was  not  passed  until  the  I8th  March, 
1869,  it  would  be  a  harsh  construction  of  it,  to  say  the  least, 
that  the  complainants  should  be  required  to  pay  the  assess- 
ment of  $1,000  00  for  not  making  their  returns  for  that  por- 
tion of  the  year  1869,  prior  to  the  date  of  the  Act. 

It  is  true  the  Act  is  retroactive,  inasmuch  as  it  declares 
that  the  eighth  section  of  it  shall  go  into  effect  from  and  after 
the  first  day  of  January,  1869,  but  the  defendants  could  not 
have  known  its  provisions  and  requirements  prior  to  its  pas- 
sage on  the  18th  March,  1869,  so  as  to  have  regulated  their 
conduct  by  it  prior  to  that  time.  And  now  to  assess  them 
$1,000  00  for  not  doing  what  they  were  not  required  to  do 
until  the  passage  of  the  Act,  would  be  contrary  to  the  fun- 
damental principles  of  justice  and  right.  We  therefore  affirm 
the  judgment  of  the  Court  below,  refusing  to  dissolve  the  in- 
junction. 

Judgment  affirmed. 


JiscsEY  A.  Hunter,  plaintiff  in  error,  vs.  The  State  op 

Georgia,  defendant  in  error. 

Wbere  in  a  crimiDal  case  the  defendant  applied  for  a  change  of  venae, 
upon  making  affidavit  that  an  impartial  trial  coald  not  be  obtained  in 
the  Courts  'where  the  homicide  was  committed,  and  the  Court  overruled 
the  application,  and  went  on  with  the  trial,  and  obtained  a  jury  : 

JSM  Ist.  That  this  was  not  error  in  the  Court.  The  provisions  of 
the  Constitution  clothes  the  Superior  Court  with  power  to  change 
the  Tenne  when  the  presiding  Judge  is  satisfied  an  impartial  jury  can- 
not be  obtained  in  the  county,  and  while  the  Judge  may,  in  his  judg- 
ment, become  satisfied  of  this  fact  by  aliunde  evidence,  still  we  hold 
that  that  most  satisfactory  method  of  arriving  at  such  conclusion,  as 
well  as  that  most  within  the  contemplation  of  the  provision  of  the  Con- 
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stitution,  13  to  test  the  question  by  trying  to  get  a  jury  in  the  coanty 
where  the  crime  was  committed. 
2.  Where  the  witness  for  the  State,  admitted  upon  cross- examiaatioo, 
that  he  had  given  a  different  statement  upon  examination  at  the 
inquest,  and  stated  his  reason  to  be  fear  of  the  accused  with  whom  at 
the  time  he  lived  as  a  servant,  and  that  he  had  made  a  similar  state* 
ment  to  that,  then  given,  to  the  brother  of  the  accused,  and  aliunde 
evidence  was  admitted  to  show  his  conduct  and  appearance  upon  the 
former  trial  as  a  part  of  the  original  evidence  offered  by  the  State : 

Held,  That  this  testimony,  under  the  facts  in  this  case,  was  properlj 
^admitted,  and  the  theory  of  the  defense  upon  cross-examination  by 

them,  let  in  the  facts  disclosed  by  the  evidence  in  this  case. 
8.  When  in  an  indictment  for  murder  the  evidence  showed  the  accused 
to  be  a  rejected  suitor  and  the  deceased  an  accepted  suitor,  rumors  of 
the  approaching  marriage  and  of  such  engagement  was  brought  home 
to  the  accused  and  was  offered  and  admitted  by  the  Court  as  a  fact  to 
show  motive  for  the  crime : 

Hddj  That  it  was  properly  admitted  as  a  fact  or  circumstance  in  the 
case.  Every  fact  or  circumstance  shedding  light  upon  the  transactioo 
will  be  permitted  to  go  to  the  consideration  of  the  jury,  either  in  attes- 
tation of  innocence  or  pointing  to  the  perpetrator  of  the  crime;  and  the 
facts  of  this  case  show  its  importance  and  materiality. 

4.  When  in  the  argument  before  the  jury,  counsel  for  the  State  contended 
that  confessions  were  the  highest  species  of  evidence,  and  the  counsel 
for  the  defendant  insisted  it  was  not,  under  the  rule  laid  down  in 
the  Code,  and  the  Court  refused  to  charge  the  jury  that  it  was  not  the 
highest  evidence,  but  charged  the  jury  in  the  very  language  of  the  Code 
on  the  subject  of  confessions  : 

Heldj  That  this  was  no  error — it  was  not  the  duty  of  the  Judge  to  dassily 
the  evidence  as  to  its  weight  or  consideration,  or  intimate  any  opinion 
thereon. 

5.  When  the  evidence  in  the  case  was  mostly,  if  not  entirely  as  to  its 
material  parts,  circumstantial,  and  the  Judge  charged  the  jury,  as  to 
their  rights  under  the  facts,  if  they  found  their  verdict  upon  circnm' 
stantial  evidence,  reading  from  the  Code  : 

Held,  That  this  was  not  error,  for  the  reason  that  the  jury  by  such  charge 
were  only  instructed  as  to  their  legal  rights  in  the  premises. 

6.  Where,  upon  the  trial,  after  some  of  the  jury  were  in  the  box,  bat  the 
whole  not  impanneled,  and  in  the  presence  of  the  Court,  those  sworn 
were  seen  by  counsel  for  accused  reading  a  newspaper  which  con* 
tained  an  article  reflecting  upon  the  counsel  for  prisoner,  etc.,  and  no 
motion  or  notice  was  then  taken  in  regard  thereto  : 

Heldj  That  this  was  not  such  irregularity  upon  the  part  of  the  jury  as 
would  be  sufficient  to  set  aside  the  verdict,  and  that  such  acts  tEantpi^ 
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ing  in  the  Coart  room  and  in  the  presence  of  the  Court  and  of  counsel, 

when  not  objected  to,  will  not  be  favorably  regarded  after  the  verdict. 
7.  When  a  juror  upon  a  criminal  case  has  been  placed  upon  trial  and 

accepted  by  the  Court,  and  is  afterwards  impeached  by  ailidavits,  and 

counter-affidavits  sustain  him  and  his  co-jurors,  and  show  he  was  the 

▼ery  last  to  find  a  verdict  against  the  accused : 
Stld,  That  the  juror  appears  by  the  proof  exculpated  of  any  prejudice 

arising  from  previous  statements  made  bj  him,  and  this  Court  will  not 

set  aside  the  verdict  of  the  jury  upon  such  point. 
8.  When  all  the  facts  in  the  case  sustain  the  verdict,  and  the  law  has 

been  fairly  given  in  charge  : 
^eld.  That  the  Court  will  not  interfere  ^ith  the  judgment  of  the  Court 

below  refusing  a  new  trial. 

Murder.  Evidence.  New  Trial,  etc.  Tried  before  Judge 
Alexander.  Brooks  Superior  Court.  November  Term, 
1870. 

Thomas  M.  Alexander,  on  the  night  of  the  12tli  of  July, 
1870y  was  found  in  the  road,  in  said  county,  dead.  His 
death  was  caused  by  several  buckshot  projected  from  a  gun, 
eight  or  ten  steps  off,  into  one  wound,  in  the  posterior  part 
of  the  right  shoulder.  A  coroner's  inquest  was  liad,  and  sub- 
sequently Jimpsey  A.  Hunter  was  indicted  for  murdering  him. 
Before  going  to  trial  he  made  aflSdavit  that,  "  on  account  of 
the  excitement  and  prejudice  against  him  in  the  community 
he  could  not  obtain  a  fair  trial  in  the  county  of  Brooks,  and 
moved  for  a  change  of  venue.  The  Court  held  that  he  ought 
not  to  change  the  venue  unless,  after  trying  to  get  a  jury, 
it  should  appear  that  an  impartial  jury  could  not  be  had 
in  Brooks  county,  and  refused  then  to  change  the  venue. 

A  jury  was  impanneled  after  about  two  hundred  persons 
had  been  put  upon  their  voir  dire.  The  Quitman  Banner  is 
a  newspaper  published  in  said  county  every  Thursday  after- 
noon. Three  persons  who  subscribed  for  it,  and  another  who 
was  a  son  of  another  subscriber,  got  the  paper  of  that  week, 
and,  on  Friday  morning,  were  summoned  as  tales  men  and 
sworn  to  try  said  case.  While  the  balance  of  the  jury  was 
being  made  up  these  jurors  had  and  were  reading  their  said 
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paper^  and  Hunter's  counsel  saw  them  doing  so.     The  paper 
contained  the  following  two  allusions  to  said  case : 

THE  SUPERIOR  C?OURT. 

"  The  November  Term  of  Brooks  Superior  Court  com- 
menced on  last  Monday  morning — Judge  J.  R.  Alexan- 
der,  presiding.  Tiie  local  and  neighboring  bars  were  well 
represented^  and  the  business  of  the  term  appears  to  be  pro- 
gressing satisfactorily. 

"The  call  of  the  civil  docket  attracted  but  little  attention 
from  others  than  those  interested ;  but  when  the  criminal 
docket  was  entered  upon,  on  Wednesday  evening,  and  the 
case  of  the  'State  vs.  Jimpsey  A.  Hunter/  charged  with 
murder,  was  called,  the  Court-room  was  soon  filled  by  an 
apparently  interested  and  anxious  public.  For  it  is  a<9M 
of  great  importance — the  issue  involved  being  life  or  death— 
and  the  circumstances  surrounding  the  case  being  of  such  a 
character  as  to  astound,  and,  in  a  measure,  mystify  hundreds 
who  have  only  heard  rumors  of  the  circumstances  attetiding 
the  killing  of  Thomas  M.  Alexander. 

"The  prisoner  having  been  brought  before  the  Court,  his 
counsel  moved  that,  for  certain  specified  reasons,  the  trial  of  • 
the  case  be  transferred  to  another  county.  The  motion  elicited 
considerable  argument,  and  occui)ied  the  balance  of  the  day. 
On  the  following  morning,  (Thursday)  his  Honor,  Judge 
Alexander,  after  a  review  of  the  argument,  decided  to  over- 
rule the  motion  for  a  change  of  venue,  until  after  an  attempt 
had  been  made  to  secure  a  competent  jury.  At  this  writing 
the  call  of  the  special  venire  is  progressing,  and  it  is  oar 
opinion  that  an  impartial  jury  can  be  procured." 

DEFAMATION  OF  THE   CITIZENS  OF   BROOKS. 

"As  a  general  rule,  the  eccentricities  of  certain  membersof 
the  legal  profession  are  excusable;  the  display  of  their  ora- 
torical ability,  although  frequently  damaging  to  their  clients, 
is  amusing;  but  when  they  override  precedent,  set  at  defi- 
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nee  established  rules  of  coartesy,  and  in  an  effort  to  carry 
heir  pointy  cast  off^  all  restraint,  and  characterize  an  entire 
ommunity  as  lawless,  prejudiced  and  unjust,  we  must  con- 
ider  and  protest  against  such  a  line  of  argument,  as  simply 
fifamous. 

"In  an  argument  before  the  Superior  Court  on  last  Wed- 
lesday,  on  a  motion  to  transfer  the  important  case  of  the 
State  tw.  Jimpsey  A.  Hunter,'  to  another  county  for  trial, 
,  zealous  advocate  from  the  county  of  Thomas,  took  occa- 
ion  (and  it  is  not  the  first  time)  to  villify  and  outrageously 
lander  the  entire  community  of  Brooks  county. 

"He  charged  that  the  entire  body  of  county  officials,  from 
he  Ordinary  to  constable,  were  inimical  to  the  defendant, 
n  the  case;  by  implication,  he  charged  that  the  large,  intel- 
igent,  respectful  and  orderly  assemblage  of  citizens  then  in 
he  Court-room,  was  a  mub,  thirsting  for  the  blood  of  the 
)rifioner;  that  our  entire  people,  from  the  devout  preacher 
o  the  most  humble  laborer,  was  pr^udiced  against  the 
State's  prisoner ;  and  that  it  was  utterly  impossible  to  im- 
[Minnel  a  jury  of  twelve  men  who  would  render  an  honest 
rerdict  in  the  case  under  consideration — notwithstanding 
ihey  would  be  awoi^n  to  render  such  verdict  in  accordance 
irith  the  law  and  the  testimony ;  that  the  awellhg  tide  of 
pr^tidice  would  swerve  them  from  the  path  of  duty. 

"  Of  course  this  is  only  the  honorable  gentleman's  opinion  of 
bhe  character  of  our  citizens,  and,  therefore,  strictly  speak- 
ing, is  of  little  consequence;  but  even  if  true,  our  condition 
might  be  worse — a  greater  infliction  than  all  alleged  deprav- 
ity, miffht  be  imposed  upon  us.  We  thank  our  God  the  c/w- 
tinguished  lawyer  is  not  a  resident  of  the  county  ! 

"  We  do  not  censure  the  gentleman  for  the  exhibition  of 
zeal  in  the  defense  of  his  client;  it  is  right  and  proper — and 
we  pray  God  he  may  be  able  to  produce  evidence  abundance 
to  free  him  of  the  serious  charge  preferred — but  think  such 
leal  should  be  bounded  by  a  trifle  of  discretion.  The  intem- 
perate charges  preferred  against  our  people,  are,  of  course, 
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utterly  false  and  slanderous^  and  we  spurn  them  as  tbe 
impotent  ravings  of  one  who  has  lost  the  vigor  of  yoatlii 
and  now  mistakes  billingsgate  for  legal  lore. 

"  In  this  connection,  on  behalf  of  the  vilified  citizens  of  tiie 
county,  we  tender  thanks  to  Captain  H.  G.  Turner,  for  his 
eloquent,  vehement  and  masterly  vindication  of  our  charac- 
ter, as  order-loving,  law-abiding  men,  and  peaceful,  moral 
citizens.  It  was  a  grand  spectacle  to  behold  the  cool,  mod- 
est and  eloquent  young  attorney  (who  will,  ere  long,  take 
position  at  the  head  of  the  bar  of  Georgia,)  hurling  back  the 
anathemas  and  rebuking  the  aspersions  and  false  conclusions 
of  one  whose  age  and  experience  should  have,  at  least,  coun- 
seled moderation  and  discretion,  when  assailing  the  manhood, 
justice  and  morality  of  an  entire  community  of  high-toned 
citizens.^' 

Counsel  did  not  call  attention  to  this  matter  till  after  the 
verdict,  though  they  knew  the  contents  of  the  paper.  It 
was  shown  that  Alexander  had  been  at  the  house  of  Colonel 
Gaulden  visiting  his  daughter  till  a  late  hour  that  night; 
that  his  horse  had  been  hitched  near  Gaulden's  gate  and  in 
sight  of  the  public  road  ;  that  his  dead  body  was  found  in  , 
the  road  not  far  from  a  haw  bush,  about  one  o'clock  that 
night,  had,  in  the  wound,  three  buckshot ;  and  that  paper 
wadding,  blood  and  tracks  were  found  near  this  bush.  The  ^ 
evidence  to  show  that  Hunter  shot  him  was  as  follows: 

Henry  Frazer,  a  negro,  living  with  defendant  at  the  time 
of  killing,  had  been  out  serenading,  and  was  of  the  party 
who  found  the  dead  body.     He  testified  as  follows : 

"We  went  home,  to  defendant's;  he  was  at  home  when  we 
got  there;  the  dogs  barked  as  we  came  up  to  the  house;  de- 
fendant said :  '  Hello  !  Serenaders  !'  We  told  him  what  a 
bad  misfortune  we  had  found.  He  said,  ^  What  was  itf 
told  him  we  had  found  Mr.  Alexander  dead.  He  said: 
^  Lord,  what  a  pity !'  and  told  two  of  us  to  go  into  the  field 
and  hunt  the  horses;  I  and  Sampson  Maxwell  went;  we 
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rere  gone  about  one  hour ;  did  not  get  the  horses ;  defend- 
nt,  Ben.  Henderson  and  Sampson  Maxwell  then  went  on 
own  to  Mr.  Alexander's  body ;  I  went  to  Colonel  Jones', 
rith  Mitchel  Harvey,  to  let  Colonel  Jones  know  it;  defend- 
nt  did  not  send  any  one  to  Dr.  Alexander's  ;  he  made 
emarks  al)out  sending  there,  but  did  not  send  any  one ;  next 
lorning  I  noticed  a  mark  on  defendant's  hand ;  it  looked 
ike  it  >vas  scratched  by  the  briars — the  mark  seemed  to  be 
resh.  Some  two  or  three  weeks  before  this  defendant  came 
0  Quitman  to  get  his  gun  fixed,  and  told  me  not  to  use  it 
ny  more ;  it  was  a  double-barrel  gun.  I  never  heard  defend- 
nt  say  anything  about  Mr.  Alexander  more  than  other  gen- 
lemen,  but  heard  him  say,  '  if  he  and  another  young  man 
iras  going  to  see  a  young  lady,  and  the  other  young  man  was 
o  cut  him  out  unjustly,  he  would  flog  him  ;'  have  heard  him 
ay,  '  he  had  no  use  for  Mr.  Alexander,'  but  did  not  hear 
lim  assign  any  reason  for  it.  The  body  of  the  deceased  was 
band  in  Brooks  county;  I  came  down  to  Quitman  with  de- 
fendant to  sell  oats;  we  stayed  all  night;  he  and  Hardy 
BLunter  came  in  the  buggy  together;  went  back  home  next 
lay,  in  the  evening;  I  went  also  the  next  day,  in  the  even- 
Dg ;  be  was  at  his  mother's  when  I  got  there ;  I  went  on 
lome  with  the  wagon  ;  I  came  after  that  back  to  Quitman 
rith  sheaf  oats ;  Edmondson  &  Peacock  sold  them ;  it  was 
ate  in  the  evening  before  they  got  through  it ;  I  suppose  I 
iTBS  about  a  xnile  from  town  when  dark  overtook  me ;  when 
[  got  home  defendant  was  absent ;  went  in  the  house  and 
ighted  the  lamp ;  soon  after  I  went  out  to  the  lot  with  my 
)xen,  to  take  them  out ;  I  called  to  him  ;  he  did  not  answer ; 
he  came  up  after  awhile — did  not  say  where  he  was — 'but 
(aid  he  could  have  laid  his  hand  upon  me;  in  going  home, I 
«rent  by  Abram  Hunter's,  Colonel  Jones',  Captain  Gauld- 
ing's,  and  Mr.  Morrow's  ;  do  not  remember  seeing  any  horse 
it  daptain  Gaulding's  gate  that  night ;  got  home  that  night 
ibout  10  or  11  o'clock  ;  it  was  oats  made  this  year ;  deceased 
killed  after  this,  I  think ;  defendant  was  standing  in  his 
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door  when  we  got  there,  after  we  found  Alexander's  body. 
I  left;  Ben  Henderson,  Mitch  Harvey,  Rose  Maxwell,  Samp- 
son Maxwell,  Delia  Thomas  or  Thompson,  at  Mr.  Hunter's 
when  I  started  off  on  the  serenade.  Ben  Henderson  and 
Mitch  Harvey  came  to  me  at  Col.  Jones',  after  supper;  went 
serenading  frequently  before  this ;  went  one  Saturday  night 
with  Mr.  Hunter  to  take  a  bee  tree;  went  over  to  Mr.  Jones', 
and  failed  taking  it;  loaded  our  cart  with  shucks;  started 
back  home ;  as  we  passed  Mr.  Gaulding's,  he  insisted  that  I 
should  go  and  look  at  a  horse,  and  see  whose  it  was ;  went  to 
see  the  horse,  and  told  him  it  was  Mr.  Alexander's;  he  said 
nothing  more,  and  we  went  on  home;  the  horse  was  hitched 
to  a  tree  in  front  of  the  house ;  can't  say  how  long  it  was 
before  the  killing;  it  was  this  year,  but  can't  say  what  month; 
though  it  was  about  the  first  or  last  of  July  when  he  went  to 
take  the  bee  tree;  can't  remember  the  month  Mr.  Alexander 
was  killed  ;  it  was  aft«r  the  trip  made  with  the  oats;  the  bee 
tree  trip  was  made  before  the  killing. 

Cross- Examined. — "I  was  at  Col.  Jones'  on  the  night  Mr. 
Alexander  is  said  to  have  been  killed ;  I  went  over  there  for 
some  tobacco;  I  went  at  my  own  accord;  got  the  tobacco; 
stayed  there  until  about  11  o'clock,  then  went  to  Adolphus 
Wright's,  stayed  there  about  one  hour ;  then  went  to  Matilda's, 
stayed  there  about  half  an  hour;  then  WTut  for  home;  I 
played  for  Hardy  Hunter  that  night,  at  Colonel  Jones',  until 
about  11  o'clock ;  it  was  at  Captain  Gaulding's  place  I  saw 
Matilda;  got  there,  I  think,  about  one  o'clock;  Colonel 
Jones'  is  a  mile  or  so  from  Captain  Gaulding's;  Colonel 
Jones',  in  a  straight  line,  is  about  a  mile  or  three-quarters, 
the  near  way,  through  the  phintation,  from  defendant's ;  the 
same  distance  from  Hunter's  to  Captain  Gaulding's,  I  think; 
I  don't  know  how  far  from  Captain  Gaulding's  to  the 
Okapilco  bridge,  but  I  think  three  miles  and  a  half;  from 
Captain  Gaulding's  to  the  Peacock  store  is  two  hundred 
yards;  thence  to  the  corner  fence  sixty  or  seventy  yards; 
thence  to  the  gin-house  three-quarters  of  a  mile;  defendant 
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lives  about  half  way  the  lane — nearer  to  the  old  gin-house 
Llian  the  creek;  Dr.  Alexander  lives  beyond  Mr.  Lane's;  I 
think  it  isfourand  a  half  miles  from  defendant's  to  Dr.  Alexan- 
der's ;  we  found  the  body  between  Capt.  Gaulding's  and  the 
old  bridge — nearest  to  the  bridge — about  half  a  mile  or  three- 
quarters   from   Capt.    Gaulding's — about  half  a  mile  from 
Morrow's;  it  was  nearest  to  Mr.  Morrow's;  when  the  body 
^as  found  I  was  excited,  and  I  felt  that  home  was  the  nighest 
to  me,  and  said,  '  let  us  go  home/     Defendant  was  standing 
at  the  door  when  we  got  to  his  house;  the  dogs  barking  at 
us;  the  door  was  open;  it  was  bright  moonlight;  do  not 
xecollect  swearing   before,    that  he  came  out  of  the  door ; 
can't  say  what  defendant's  habit  was  about  getting  up  when 
the  dogs  barked;  don't  recollect  that  defendant  told  us  to 
go  and  give  the  news  until  after  we  went  for  the  horses.     I 
was  so  excited  at  the  time  that  I  can't  state  certainly,  whether 
it  was  before  or  after  we  went  for  the  horses  that  defendant 
said  to  carry  the  news;  T  think  what  I  have  said  to-day  is 
correct;  I  was  so  excited  that  I  can't  tell  whether  it  was  be- 
fore or  after  we  came  from  the  field.    I  know  that  was  what 
he  wanted  with  the  horses,  but  can't  say  the  time  exactly  he 
said  it.    Have  not  taken  anything  to  drink  since  we  went  to 
dinner;  did  not  find  the  horses  in  the  field  :  defendant  told 
Mitch  to  go  to  Col.  Jones';  I  went  with  him;  I  went  no- 
where else;  there  was  no  horse  found  to  go  anywhere  else; 
Mr.  Hunter  was  not  in  the  habit  of  visiting  his  neighbors 
much  at  night;  he  went  to  Mr.  Morrow's  occasionally  in  the 
day  time.     Defendant  and  I  were  in  conversation  together 
about  courting,  and  he,  defendant,  said,  if  any  young  man 
was  to  cut  him  out  unjustly  he  would  put  him  to  punish- 
ment;  can't  say  how  the  conversation   got  up;  Sampson 
Maxwell  was  present;  can't  say  who  first  got  up  the  conver- 
sation; did  not  say  who  he  was  courting;  did  not  mention 
anybody's  name;  can't  say  what  I  replied,  if  anything;  did 
not  hear  Mr.  Alexander's  name  mentioned  at  that  time;  at 
another  time  heard  him  say  he  had  no  use  for  Mr.  Alexan- 
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der ;  I  think  this  was  said  to  Sampson;  I  heard  the  remark. 
I  never  went  to  defendant  to  borrow  his  bowie-knife — I  car- 
ried it  sometimes.     I  just  carried  it  to  carry  it  in  the  name 
of  bowie-knives ;  I  carried  his  gun  sometimes;  lie  never  told 
me  not  to  use  it  till  after  he  had  it  mended.     This  was  some- 
time before  Alexander  was  killed — the  first  part  of  the  year; 
he  shot  birds  oflF  his  oats;  I  shot  turkeys,  squirrels,  etc.; 
the  gun  was  generally  kept  loaded;  when  I  brought  the  gun 
home   empty,  or  he  wanted  to  use  it  next  day,  he  would 
load  it;  I  think  there  was  a  light  in  Capt.  Gaulding's  house 
the  night  I  passed  there,  with  defendant  and  Sampson  Max- 
well in  the  cart,  and  I  went  to  see  whose  horse  was  tied 
there;  do  not  remember  anything  was  said  about  any  one 
being  sick,  or  doctor,  etc. ;  can't  say  jiositively  there  was  a 
light,  but  think  there  was;  can't  say  how  long  before  Mr. 
Alexander  was  killed;  think  it  was  a  moonshining  night." 
Col.  John  Dunn  testified  as  follows :     "  On  the  morning 
after  the  homicide,  information  was  brought  to  the  family, 
and  Dr.  Alexander  and  myself  went  to  the  place  as  soon  as 
we  could  get  there;  reached  there  a  half  or  three-quarters 
of  an  hour  by  sun  ;  found  several  persons  present — remem- 
ber Capt.  Gaulding  was  there.    A  few  minutes  afterwards 
looked  down  the  road  towards  Clark's  creek,  and  saw  de- 
fendant coming  up  the  road  ;  turned  my  face  from  him;  set 
down  in  the  corner  of  the  fence;  did  not  look  at  him  for 
sometime ;  did  not  notice  particularly  what  effect  the  pres- 
ence of  tlie  dead  body  would  have  upon  him ;  shortly  after 
this  some  one  suggested  we  walk  up  the  road  to  the  place 
where  it  was  supposed  the  shooting  was  done;  within  two 
hundred  or  more  yards  we  saw  fragments  of  paper  in  the 
road;  two  or  three  parties,  with  myself,  picked  them  up- 
as near  all  as  we  could — they  were  handed  to  me;  defend- 
ant, near  by,  remarked  that  was  not  half;  I  made  no  reply; 
Capt.  Gaulding  said  he  would  like  to  know  what  became  of 
the  rest ;  Mr.  Hunter  made  no  reply ;  very  soon  thereafter 
I  returned  to  Dr.  Alexander's  home;  just  before  I  got  to 
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Clark's  creek,  I  noticed  defendant  on  his  horse,  going  in 
the  direction  of  his  home;  he  rode  in  a  gallop  most  of  the 
way  from  the  creek  to  his  home — at  least  faster  than  I  drove; 
he  got  to  his  house  a  few  minutes  before  I  passed  it;  I  turned 
over  the  fragments  of  paper  picked  up  to  the  jury  of  in- 
quest; Capt.  Kingsberry  handed  me  a  package  this  morn- 
ing; witness  then  opened  it,  and  said  the  fragments  of  paper 
therein  resembled  those  he  picked  up — they  looked  as  though 
they  were  well  suited  for  wadding;  saw  some  foot  prints 
rather  on  the  nortii  side  of  the  tree,  as  if  some  one  had  been 
stamping  around  there;  did  not  examine  them  minutely; 
witness  here  explained  a  diagram,  pointing  out  the  various 
places  referred  to;  saw  signs  of  blood  near  by  there;  going 
from  Dr.  Alexander's  to  Capt.  Gaulding's  the  road  leads  by 
defendant's  homo,  thirty  or  forty  paces;  there  is  a  clear,  open 
view  from  the  house  to  the  road.'' 

Cro88-Examhied. — *^  The  place  where  he  was  killed  may 
have  been  a  little  nearer  Morrow's  than  defendant's ;  Mor- 
row's house  may  be  a  few  paces  further  from  the  road  than 
Hunter's ;  there  are  some  houses  on  the  road  at  Morrow's, 
but  there  is  an  open  view  from  the  dwelling  to  the  road; 
there  are  a  number  of  negroes  about  Morrow's  and  Captain 
Gaulding's;  there  is  a  negro  house  three  or  four  hundred 
yards  from  where  the  body  was  found— one  hundred  and 
fifty  yards  from  the  haw  tree ;  the  fragments  of  paper  were 
found  about  ten  or  twelve  feet  from  the  haw  tree;  the  frag- 
ments of  paper  found  I  do  not  think  were  all  of  the  wad- 
ding ;  do  not  know  where  the  balance  is. 

JBy  the  State. — "  If  any  of  the  deceased's  valuables  were 
taken  we  never  discovered  it;  his  watch  and  a  little  money 
on  his  person  we  got." 

Sampson  Maxwell,  a  negro,  testified:  "I  lived  at 
defendant's  this  year,  working  with  him ;  on  Tuesday  night 
defendant  came  home  about  an  liour  after  night;  he  called 
for  his  house  key.  I  went  with  the  key  and  unlocked  the 
door;  he  went  in^  lit  his  lamp,  took  up  his  gun,  commenced 
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wiping  it  out,  and  said  to  me :  *  Sampson,  how  long  is  it  to 
supper?     I  want  to  go  and  look  round   my  hogs.'    I  asked 
what  was  his  hurry?    He  replied,  he  wanted  to  go  and  see 
if  he  couldn't  catch  old  Monk  ;  I  said  to  him,  the  hogs  are 
not  fat  enough  for  anybody  to  steal  yet;  he  said,  'you  don't 
know  how  them  hogs  have  improved  since  I  put  them  in  the 
field  ;  go  and  hurry  Rose  with  supper.'     I  then  started  out, 
and  Ben.  Henderson  and  Mitch  Harvey  was  coming  in  the 
door;  after  supper  I  went  into  the  lot,  helped  Rose  milk  the 
cows,  came  right  back  and  lay  down ;  I  became  restless  and 
could  not  sleep  ;  I  lay  there,  and  after  awhile  I  got  up,pulle<l 
off  my  shirt,  and  thought  I  would  slee})  then;  about  mid- 
night, as  near  as  I  can  come  to  it,  I  heard  a  gun  shot,  and 
then  two  screams,  and  sounded  (as  witness  imitated  to  jury.) 
I  hunched  Rose ;  she   spoke  and  said,   *  Do  you  hear  that 
gun  f  I  said,  '  Yes — that  person  hollows  like  he  was  hurt, 
and  I  hope  none  of  the  black  folks  have  gone  yonder  and 
pestered  Mr.  Hunter's  hogs,  and  now  he  has  shot  them.'  I 
got  right  up  and  went  to  the  door,  opened  it  and  looked  out, 
heard  nothing  then.     I  shut  the  door,  walked  right  back  to 
the  bed,  and  just  as  I  got  to  the  bed,  heard  the  horse  cornea 
running,  and  the  dogs  ran  out,  and  I  went  out.    I  glimpsed 
the  horse  as  he  ran  by,  but  never  spoke  to  the  dogs;  just  as 
I  went  to  speak  the  dogs  hushed  ;  then  I  felt  troubled,  and 
turned  right  round  by  the  little  steps  that  were  there,  and  sat 
down ;  by  this  time  I  heard  a  fiddle — heard  one  tune  played 
while  sitting  there;  sat  there  ten  or  fifteen  minutes;  the  next 
thing  I  saw,  was  the  defendant  coming  right  through  the 
field  towards  me,   very  fast,  with  his  gun  on  his  shoulder; 
he  came  up  to  me,  and  about  ten  or  fifteen  steps  from  me  he 
said,  'Who  is  that,  Sampson  ?'  I  got  up  and  said  to  him, 'I 
thought  you  would  have  had  beef — I  heard  yon  shoot !'  he 
said,  '  No,  I  didn't  shoot!'    I  said,  '  Yes — why,  didn't  you 
shoot?    I  heard  some  one  hollow,  and  they  hollowed  like 
they  were  hurt.'     He  then  said  to  me  :    '  Yes,  I  shot,  but 
don't  you  say  nothing  about  it;  if  you  do  your  life  will  be 
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in  danger!'  Then  he  said  something  else,  which  I  cannot 
now  recollect;  he  went  into  his  house,  and  I  went  into  mine; 
about  an  hour  and  a  half  afterwards,  theserenaderscame  up  : 
Ben.  Henderson,  Mitch  Harvey  and  Henry  Frazer ;  I  heard 
very  loud  talking  at  the  iiouse;  by  this  time  defendant  com- 
mence<I  calling  nie:  'Oh!  Sampson!  Oh!  Sampson!  they 
say  that  Alexander  is  killed  !'  Then  I  got  up  and  opened 
the  door ;  he  said  :  *  Come  here,  quick  !'  came  to  the  door, 
and  said,  '  Yes,  I  heard  the  horse  running  by.'  He  said, 
*  Yes,  I  heard  it  too,  but  I  thought  it  was  some  of  Bill 
Bryant's  fool,'  and  said,  'go  and  get  my  horse;  you  must 
go  and  let  the  neighbors  know.'  I  said  to  him,  the  horses 
are  in  the  field.  He  said,  '  Go  and  get  them ;  take  Henry 
along  to  help  you.'  I  and  Henry  went  into  the  field  and 
hunted  an  hour;  came  back  and  told  him  we  couldn't  find 
the  horses  ;  he  said,  '  well,  let  us  take  it  afoot ;  Henry,  you 
and  Mitch  go  over  and  let  Mr.  Jones  know  ;  and  I,  Ben. 
Henderson  and  witness  will  go  up  to  where  Mr.  Alexander 
18  killed.'  He,  I  and  Ben  went  on  to  about  ten  steps  of 
deceased,  and  he  said :  Sampson,  you  and  I'll  stay  right 
here;  Ben,  you  go  on  and  let  Mr.  Morrow  and  Gaulding 
know,  and  we  will  stay  right  here  till  the  company  gathers. 
After  the  company  gathered,  I,  defendant  and  Henry  Frazer 
went  back  to  the  house  to  breakfast;  in  going  back,  just 
before  we  got  to  the  house,  he  went  ahead ;  after  we  went 
backf  I  saw  Mr.  Hunter,  when  we  were  carrying  deceased  up 
to  Mr.  Morrow's,  going  up  the  road  toward  Mr.  Gauldings, 
and  a  short  time  afterwards — can't  tell  how  long  though — 
Bose  came  to  Mr.  Morrows,  and  said  for  me  to  go  there,  the 
cattle  is  on  your  cotton  ;  when  I  went  there,  defendant  said 
to  me  :  *  Have  they  questioned  you  any  ?'  I  told  him  yes. 
Defendant  said  :  '  What  all  have  they  said  to  you  ?'  I  said, 
I  have  not  said  anything  to  hurt  you  !  Defendant  said,  *No, 
don't  you!'  then  said,  'I  did  love  Charlie  Gaulding — she 
and  I  were  engaged  to  be  married  when  we  were  going  to 
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school,  but  old  man  Gaulding  kei)t  her  out  of  my  way— car- 
ried her  off  up  the  country/ 

Cross-Examined. — "  Was  sworn  on  the  inquest ;  what  WM 
read  over  I  testified  then  ;  swore  to  tell  the  whole  truth  then, 
but  I  was  afraid,  because  Mr.  Hunter  threatened  my  life  for 
seeing  what  I  did ;  he  threatened  it  when  he  first  came  op 
to  me  in  my  yard  ;  no  one  was  present  but  he  and  I;  swore 
on  the  inquest  to    a  lie,   because  I   was  afraid  to  tell  the 
truth.     Suppose  I  could  Iiave  told  a  lie  and  said   I  knew 
nothing  about  it,  as  well  as  have  sworn  to  one  by  telling  what 
was  said  then  ;  the  remark  that  defendant  made  that  scared 
me  was:  '  Yes,  I  did  shoot;  don't  you  say  anything  about  it; 
if  you  do  your  life  will  be  in  danger/     I  did  not  say  any- 
thing about  it  before  sworn ;  thought  I  would  tell  some  of  the 
truth  ;  don't  know  Captain  Turner,  that  I  know  of — ^Oh,  yes, 
Mr.  Turner — know  him  ;  he  wrote  out  a  paper  I  swore  to 
before  Mr.  Dukes  a  few  days  afler  the  inquest — it  was  on 
Saturday ;  did  not  say  the  reason  I  made  that  affidavit  I  was 
afraid  they  would  put  mo  or  ray  wife  in  prison  ;  was  at  Mr. 
Morrow's  when  that  affidavit  was  written  out  for  me  ;  Mr. 
Dukes  was  there  when  I  swore  to  it;  they  sent  for  him; 
Kingsbery  was  there ;  Jesse  Hunter,  Hardy  Hunter  and  W. 
McCall,  came  there  after  the  affidavit  was  made ;  Captain 
Gaulding  and  Dr.  Alexander  were  not  there;  Smith  was  there. 
Mr.  Kingsbery  carried  me  there  from  my  place.  They  told  nae 
they  wanted  the  truth  out  of  me;  Kingsbery  did  not  tell  me 
what  they  wanted  as  we  were  going  on;  Henry  Frazer  was 
there,  sitting  on  the  door;  I  knew  what  I  had  told  him; 
they  told  me  they  wanted  the  truth  out  of  me — if  I  knew 
anything,  they  wanted  me  to  tell  them.    I  said  I  was  a  poor 
black  man,  had  no  protection,  no  friends,  and  if  they  would 
protect  me  I  would  tell  them  the  truth,  so  far  as  I  knew  it ; 
they  said  they  would  protect  me ;  that  I  would  live  as  long 
as  God  would  let  me ;  that  I  wouldn't  die  by  people  killing 
me ;  they  did  not  say  how  long  they  would  protect  me.   I 
then  told  them  the  truth,  and  they   wrote  out  the  aflSdavit; 
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they  then  carried  me  to  Mr.  Alexander's,  and  then  to  Mr. 

Smith's;  went  in  a  wagon ;  Smith's  is  sixteen  miles   from 

Quitman  ;  it  was  Captain  Gaulding's  wagon ;  Mr.  Smith  is 

in  Florida,  on  Mr.  May's  place ;  they  carried  me  there  to 

work ;  Smith  hired  me  to  work  on  the  farm  after  I  got  there; 

they  said  they  would  send  me  down  there  to  stay — it  would 

be  a  safe  place ;  people  could  not  get  in  there  to  interrupt  me. 

I  am  scary  of  white  folks;  always  have  been  ;  aint  afraid  of 

a  negro;  never  was;  was  scared  and  troubled  when  Kings- 

bery  came  after  me ;  was  more  troubled  than  scared  ;  was 

scared   all   the  time;   Kingsbery  was   the  sheriff;  when  I 

got    over    to    Morrow's   I    was  scared,  troubled  and    felt 

bad;  did    not  talk  with  Jesse  Hunter   after  the   affidavit 

was  made;  don't  recollect  telling  him   that    I    was  afraid 

some  of  the  black  ones  would  be  put  in  jail;  talked  with 

McCall  and  Mr.  Hunter;  felt,  after  I  was  told  that  they 

would  protect  me,yt1iat   I  was   delivered;    defendant    was 

in  jail  then ;  wa^not  afraid  of  him  then,  but  was  afraid 

of  his  people v-lhey  could  have  found  me  down  in  Florida; 

they    never  threatened    me;  they    treated    me    kindly.     I 

tmce  iold/^esne   Emiter  tvhat   I  saw    and    heard^  and    he 

^(^idj    If^p    that   to  yourself  till  the  judgment  day;  this  oo- 

<5WTi(|f  tJic  next  day  after  defendant  was  brought  down   here. 

]^S^e    was    present;    Jesse    Hunter  was  present,  talking  to 

Jtose,  tryiug  to  get  her  to  say  that  Jimpsey  was  in  the  house ; 

8ai<l  that  house  there  would  save  Jimpsey;  Rose  was  scared 

also.    A  colored  man  named  Jack  came  down  to  Florida  to 

see  me ;  did  not  tell  him  I  was  afraid  I  would  be  put  in  a 

dungeon;  did  not  tell  him  I  was  afraid  any  of  the  sorona- 

ders  would  be  put  in  jail;  told  him   I  believed  I  was  put 

there  by  the  Lord,  as  a  witness;  didn't  know  what  I  was 

doing;  was  at  Morrow's  when  the  dwid  body  was  tlicve;  I 

put  my  hand  on  the  head  and  said:  If  I   know  anything 

about  this  more  than  I  have  said,  I  hope  God  Almighty 

may  strike  me  dead!     Mr.  Gaulding  told  me  to  say  this  to 

Bee   if  He   would;   and   said  if  I  told  a  lie  and  did  this, 
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God    Almighty   would   kill    me.     I   am  a  member  of  the 
Methodist  church;  Capt.  Gaulding  is  a  Baptist  minister;  be 
said  this  to  me,  but  I  did  not  believe  it;  I  have  seen  many 
ministers  who  didn't  toll  the  truth.    Jimpsey  Hunter  put  hii 
hand  on  the  dead  body ;  saw  defendant  about  one  hundred 
and  fifty  yards  before  he  came  up  to  me,  when  I  was  on  the 
steps  ;  this  was  the  night  of  the  shooting  ;  it  was  moonligbt; 
I  knew  it  was  him  by  his  walk;  there  was  a  fence  betwen 
us.     I  watched  him  coming  on  towards  me;  there  was  no 
house  between  us ;  he  did  not  come  from  right  around  my 
house ;  he  came  sorter  quartering  by  my  house.    I  didswetf 
as  was  read  to  Hift,  and  meant  that  he  came  sorter  quartering, 
as  described  by  the  \\lt«e3s.     He  did  not  have  to  come  from 
round  the  house  for  me  to^flee  him.    Jimpsey  Hunter  is  a 
lame  man.    Think  the  gun  was^Jired   about  midnight;  tke 
horse  came  quick  after  that;  I  jum]v^d  up,  saw  a  glimpse  of 
the  horse;  in  an  hour  and  a  half  the  s^K^naders  came;  heari 
the  fiddle  after  the  gun  was  fired.    FrazerVised  the  gun  when 
he  wanted  to ;  was  in  the  habit  of  going  inV^the  house  and 
getting  it  when  he  wanted  to.    When  the  serenlSiders  came  op 
to  the  house,  there  was  loud  talking;  there  waS^uo  one  at 
the  body  when  we  got  there ;  defendant  was  at  honl^  ^^^ 
the  serenadcrs  came;  he  was  there  an  hour  and  a  half  ibefow 
they  came ;  they  came  in  an  hour  and  a  half  after  the  Tgp"^ 
fired.    Hunter  got  to  the  house  in  ten  or  fifteen  minutes  a 
the  gun  fired;  I  went  to  bed  soon   that  night,  and  stayed 
there  until  the  gun  fired ;  then  got  up  at  once ;  the  horse 
passed  very  quick  after  the  gun   fired  ;  never  sent  word  by 
Rose  to  any  one  that  if  defendant  got  clear  I  would  be  killed; 
never  sent  any  such  word  by  Rose  to  anybody. 

Colonel  William  Jones:  **I  was  present  part  of  tlie 
time  when  the  neighbors  collected  around  the  bodj^of  tli* 
deceased ;  prisoner  had  some  conversation  with  m5 
Morrow's  house.  Doctor  Williams  came  up  and  sa 
would  like  to  have  some  conversation  with  me;  we  stepj 
off  to  talk ;  as  we  commenced  to  converse  defendant  came 
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up  ami  said  :  'I  would  like  to  have  a  word  with  you/  I  said, 
Doctor,  hold  on  till  I  see  what  Jimpsey  wauts;  we  went  to 
one  side  a  little,  and  he  said  to  me,  '  I  am  accused  of  killing 
Tom  Alexander,  and  don't  want  to  stand  a  law-suit;  I  be- 
lieve IMl  leave;  what  do  you  think  about  it  ? '  I  said,  Jimp- 
sey, you  know  whether  you  can  prove  yourself  at  home 
that  night ;  he  said  he  could  ;  said  I,  who  by?  He  said  by 
Sampson  and  Rose;  I  said,  Jimpsey,  if  you  can  prove  that, 
I  don't  see  why  you  should  be  in  any  dread  of  a  law-suit; 
said  I,  were  you  at  home  all  that  night?  He  remarked  to 
me  he  had  thought  of  going  to  the  mill  pond  to  go  in  wash- 
ing, but  recollected  he  had  been  taking  sulphur  and  turned 
back;  I  said,  if  you  want  to  leave,  Jimpsey,  I  will  give  you 
all  the  assistance  I  can ;  I  then  said,  you  had  better  go  see 
your  mother  and  brother  Hardy,  and  advise  with  them,  and 
not  take  my  advice ;  he  said,  my  horse  is  hitched  over  yon- 
der ;  will  you  take  him  over  to  your  place  and  I  will  walk; 
he  then  went  to  my  place.  This  conversation  occurred  at  8 
or  9  o'clock  in  the  morning;  did  not  see  him  any  more  till 
12  or  1  o'clock;  he  was  then  in  Morrow's  house;  at  2  or  3 
o'clock,  in  Morrow's  house,  he  touched  me  and  we  walked 
off  towards  the  water  pail,  and  he  said  to  me,  *  What  do  you 
think  about  it  ?'  I  said,  I  do  not  know  what  about  it ;  I 
have  been  standing  round  here  since  you  left,  but  have  not 
yet  been  called  in  question  about  it;  asked  him  if  he  had 
seen  his  mother  and  brother ;  he  said  he  had ;  what  did  they 
tell  you  ?  he  said  they  told  him  to  come  back ;  if  he  left 
suspicion  would  rest  upon  him.  We  then  went  to  the  oppo- 
site side  of  the  house,  west  from  the  water  pail ;  he  then 
asked  me  again  what  I  thought  about  it;  I  said,  I  don't 
know,  Jimpsey ;  as  your  mother  and  brother  have  advised 
you  to  remain,  perhaps  it  is  best.  He  said,  'I  don't  know; 
X  don't  want  to  be  troubled  in  law ;  can't  you  go  and  see 
Sampson,  and  find  out  what  he  is  going  to  swear  to  ?'  I  said, 

tdoi^'t  know,  Jimpsey ;  I  don,t  like  to  go  out  there  and  hold 
\y  conversation  with  Sampson;  they  might  think  I  was 
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meddling  vvliere  I  had  no  business ;  he  said,  'go  and  seeand 
find  out  what  he  is  going  to  swear  to ;  I'll  stand  about  here, 
and  if  you  can  find  out,  come  back  and  let  me  know/  I  left 
him  and  looked  about  for  Sampson ;  got  my  eye  on  him. 
Just  then  the  jury  of  inquest  was  got  together,  and  Sampson 
was  called,  and  I  had  no  further  conversation  with  him.  I 
live  about  a  mile  and  three-quarters  from  the  prisoner,  through 
the  fields,  but  the  usual  route  is  along  the  road  by  Capt 
Gaulding's ;  that  way  is  further.  I  was  at  home  the  night 
of  the  homicide;  but  did  not  see  the  defendant;  directly  I 
got  in  the  house  from  the  field,  the  supper  bell  rang ;  I  went 
in  and  my  little  boy  came  running  in  and  asked  his  mother 
to  let  him  go  home  with  Jimpsey;  she  said  no,  at  first;  I 
asked  then  where  Jimpsey  was;  he  said,  out  at  the  gate; 
and  then  I  directed  him  to  be  called  in  to  supper;  sent  word 
back  he  did  not  have  time ;  I  said  to  my  wife,  let  the  little 
boy  go  on  with  him  ;  this  was  quite  early — not  dark  good; 
the  boy  went;  I  have  heard  him  say  that  he  could  have 
married  Miss  Charlie  Gaulding,  if  it  had  not  been  for  the 
Captain  and  his  wife;  on  one  occasion  I  said  to  defendant, 
Jimpsey,  I  think  Charlie  is  gone — she  is  going  to  marry 
Tom  Alexander ;  he  sorter  laughed,  and  said  he  thought  it 
was  doubtful. 

Cross-Examined, — "  I  and  Jimpsey  went  a  fishing  once, 
and  in  our  conversation  Charlie  Gaulding'sname  was  brought 
up,  and  I  said  to  him  to  marry  her  if  he  could ;  he  said  the 
Captain  and  his  wife  were  opposed  to  it,  and  that  he  had  no 
place  to  take  her ;  I  said  you  can  take  her  to  my  place ;  on 
another  occasion  he  also  said  that  the  Captain  and  his  wife 
were  opposed  to  it,  and  talked  as  though  he  did  not  have 
much  use  for  them  ;  this  was  after  the  land  disagreement 
Do  not  know  of  defendant  visiting  them  for  a  year;  it  was 
spring  a  year  ago,  he  said  he  didn't  have  much  use  for  Cap- 
tain, etc.;  can't  say  of  my  knowledge  that  he  has  visited  there 
since.  I  was  at  the  inquest ;  did  not  see  Graham  or  Sampson 
sworn  ;  I  did  not  hear  anything  said  as  to  any  particular  per- 
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M)n  they  wanted  to  fasten  it  on  ;  they  seemed  to  want  to  find 
3at  the  man  that  did  the  deed  ;  in  the  afternoon  conversa- 
bion,  the  defendant,  in  reply  to  a  question  from  me,  said  it 
WS3  Captain  Gaulding  that  charged  him  ;  he  remained  there 
Sifter  I  left  and  went  home;  have  never  liadany  conversation 
with  Sampson.  Defendant  brouglit  my  little  boy,  four  years 
Did,  next  morning,  to  where  the  dead  body  was ;  I  carried 
him  up  to  Morrow's;  he  was  carried  home  from  there.  I 
pretty  generally  kept  my  gun  loaded,  and  have  loaded  it  at 
night ;  have  seen  Henry  Frazer  going  about  with  a  double- 
barreled  gun  ;  have  seen  him  with  defendant's  gun  a  few 
times ;  he  has  applied  to  me  for  powder  and  shot ;  am  familiar 
with  defendant's  place ;  know  how  the  houses  are  situated. 
The  last  conversation  testified  to,  when  anything  passed  about 
Charlie  Gaulding's  marriage,  was  about  three  weeks  before 
the  killing." 

Delia  Thompson. — "  I  was  at  the  defendant's  the  night 
of  the  killing ;  I  got  there  at  dark ;  defendant  got  there 
about  an  hour  in  the  night ;  while  the  woman  of  the  house 
was  getting  supper,  I  heard  three  caps  pop  in  the  house;  said 
to  the  woman,  it  seems  somebody  is  fixing  to  go  out  shoot- 
ing to-night.  She  said,  *  it  is  Jimpsey  cleaning  out  his  gun.' 
Bbe  said  he  had  some  fat  hogs  in  the  field,  and  he  was  going 
oat  to  look  round  his  hogs;  supper  was  eat;  Sampson  and 
bis  wife  went  to  the  cow  pen  ;  I  washed  up  the  dishes  ;  when 
ahe  came  back  she  fixed  a  place  and  told  me  to  lie  down  ;  did 
BO ;  when  the  gun  fired  that  woman  got  up  in  the  bed  and 
said,  'Lord,  Sampson,  I  heard  a  gun  fire!'  He  said,  'Which 
^ray  ?*  She  said,  '  Up  the  road.'  In  a  few  minutes  the  horse 
came  by,  and  tried  to  come  to  the  house  two  or  three  times, 
bat  the  dogs  wouldn't  let  him  come;  Sampson  got  up  then 
and  went  out,  and  never  came  in  the  house  no  more  till  after 
defendant  come  and  was  talking  to  him ;  when  defendant 
Came  up,  he  said,  'Sampson,  this  you?'  Sampson  said,  *Yes, 
this  18  me.'  He  and  Sampson  stood  and  talked  awhile,  and  I 
beard  bim  say^  '  Sampson,  if  you  ever  tell  this  I  will  kill 


502  SUPBEME  COURT  OF  GEORGIA. 


Hunter  vs.  The  State  of  Georgia. 


you/     This  was  about  an  liour  and  a  half  before  thesere- 
naders  came  in.     When  Frazer  came  he  said,  *  Sara|>son,  I 
have  met  with  a  very  bad  accident  to-night.'    Sampson  said, 
'  What  is  it?'     He  said,  *  I  found  a  man  dead  in  the  road 
up  yonder.'  He  asked  him  who  it  was  ;  he  replied,  '  it  looked 
like  Tom  Alexander   as  well  as  I  could  see  in  the  night' 
Defendant  came  out  and  asked  him  where  was  he?    Here- 
plied  he  was  just  across  the  branch.     Defendant  said,  *  Boys, 
it  wont  do  to  let  him  lie  there  till  daylight  in  the  morning; 
some  of  you  go  down  there  and  stay  with  me  till  they  gather 
the  company.'     He  lighted  a  lamp  ;  then  he,  Maxwell  and 
Ben.  Henderson  went  on  down  where  he  was  ;  the  defendant 
came  back  to  the  house  the  next  morning  when  the  sun  was 
about  an  hour  high ;  he  took  Sampson  out  to  the  chicken 
house,  and  they  talked  a  right  smart  while,  and  he  then  came 
in  and  ate  his  breakfast ;  then  he  took  one  of  his  little  brothers 
behind  him,  and  one  in  his  lap,  and  they  went  on  up  to  Mr. 
Morrow's;  I  did  not  see  him  any  more  till  10  or  11  o'clock, 
when  he  came  back  home ;  when  he  came  back  he  came 
through  the  field,  from  towards  his  mother's;  he  called  Rose 
before  he  got  to  the  liouse.     I  said,  Rose,  somebody  is  calling 
you  ;  and  he  said,  *  Rose,  come  here,  quick  !'     Rose  met  him 
at  the  horse  lot  gate,  just  behind  his  house ;  I  went  to  the 
door  to  look  for  Rose,  and  saw  her  running  up  the  road 
towards  Mr.  Morrow's ;  defendant  came  then  to  the  cook 
house,  and  said  to  me,  'How  nigh   is  dinner  done,  girl? 
Rose  said  something  is  lacking  for  dinner — what  is  it  ?*    I 
said,  I  don't  know.     He  told  me  to  get  the  pan  and  come 
on  to  the  house  and  get  whatever  it  was  ;  went  to  the  door 
and  said  I  was  afraid  of  the  dog.  He  said,  'come  in,  thedog 
aint  going  to  bother  you.'     I  got  in  the  house — he  asked  me, 
'  what  is  it?'  I  said  1  didn't  know;  he  said  he  didn't  know; 
he  then  asked    me   was  I  married  ;  told    him  no ;  said  he 
wanted  me  to  live  with  him,  as  well  as  I  can  remember,  Mf 
he  wan't  bothered  with  the  damn  scrape  that  was  on  baud; 
the  way  the  thing  is  going  now  I  expect  to  be  bothered ;' 
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len  said,  *go  back  to  the  kitchen  and  wait  till  Rose  conies, 
id  she  can  get  it,  whatever  it  was.'  When  I  got  to  the 
itchen  saw  Rose  and  Sampson  coming,  and  they  all  went 
lund  behind  the  house  and  talked  till  just  a  few  miuutes 
?fore  the  sheriff  came;  Rose  then  came  in  the  house;  I  went 
>  the  door  and  said  to  her,  '  Yonder  comes  somebody  now.' 
lie  run  to  Sampson  and  said,  *  Yonder  comes  somebody 
)w  !'  Sampson  went  round  one  corner  of  the  house  and  de- 
ndant  the  other,  and  said,  'Sampson,  what  you  know,  keep 
to  yourself.'  Sampson  replied,  *  I  expect  to  do  that/ 

Cross-Examined. — "Rose  called  to  Sampson  ;  don't  know 
hether  he  was  asleep  at  the  time;  Sampson  did  not  go  off 
at  nights-only  out  on  the  steps;  he  had  not  been  away 
at  night ;  some  one  started  that  night  to  look  for  the  horses, 
it  they  never  went ;  they  came  back  in  a  few  minutes. 
impson,  Ben.  Henderson,  Henry  Frazer  and  Mitch  were 
ere  in  the  early  part  of  the  night ;  some  of  them  went  off 
I  a  serenade  aft^r  supper ;  they  ate  cold  victuals ;  Henry 
razer  did  not  drive  up  there  with  an  ox-cart  that  evening ; 
5  carried  off  a  fiddle;  I  went  to  bed  about  two  hours  in  the 
ght;  the  report  of  the  gun  and  the  man  hollowing  waked 
e  up;  I  did  not  go  to  sleep  any  more  that  night;  did  not 
)  out  of  the  house  until  the  serenaders  went  off.  (The  wit- 
»8  here  described  the  distance  between  the  houses.)  I  heard 
m  talking  in  the  yard  ;  heard  defendant  talking  with  Samp- 
an about  an  hour  and  a  half  before  the  serenaders  came ;  the 
>rse  passed  before  I  heard  him  talking;  I  heard  the  boys 
ij  it  was  not  worth  while  to  go,  for  the  horses  were  at  the 
ick  side  of  the  pasture  ;  he  wanted  the  horses  to  send  to 
[r.  Alexander  and  round  to  let  the  people  know  it.  One  of 
le  little  boys  was  there  that  night;  I  heard  him  crying  ;  the 
iher,  defendant  brought  there  that  morning.  The  dogs  would 
ot  let  the  horses  come  to  the  house  that  night; Sampson  did 
ot  come  back  in  the  house  till  after  I  heard  them  talking 
at  of  doors;   he  came  for  his  coat  when  he  was  going  off. 

don't  know  what  defendant  and  Sampson   were  talking 
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about  out  on  the  steps  ;  I  heard  him  say,  'Sampson,  if  yoa 
ever  say  anything  about  this  I  will  kill  you/  When  the 
sercnaders  came  up  I  heard  Frazer  and  Sampson  talk;  I 
never  had  any  acquaintance  with  defendant ;  I  have  seen  him 
passing  the  road  several  times  ;  I  have  been  staying  with  Mr. 
Hyers  since  the  occurrence.  I  have  talked  with  people  about 
it.  Edmondson  and  Dunn  brought  me  here  ;  I  talked  with 
them  about  it;  Dunn  asked  me  was  I  there  that  night,  what 
I  saw  and  heard,  and  who  was  there.  I  had  started  to  hant 
work,  and  as  I  passed,  a  woman  told  me  Hunter  wanted 
hands,  and  sent  her  little  boy  with  me  to  Hunter's;  Dunn 
came  after  me  last  Saturday ;  I  went  over  the  creek  next  day 
after  the  occurrence,  to  my  brother's.*' 

Z.  T.  Durham  testified  :  "  I  have  had  some  conversation 
with  defendant  about  Miss  Charlie  Gaulding;  (objected  to 
and  overruled ;)  defendant  told  me  that  he  had  heard  that 
deceased  had  been  making  remarks  about  him  ;  that  he  would 
call  Mr.  Alexander  to  account ;  can't  say  whether  he  said 
*  if  it  was  so,  tliat  Alexander  had  been  making  these  reraarka 
about  him;'  he  added,  also,  that  he  should  have  nothing  to 
do  with  Alexander  till  after  his  marriage — (witness  does  not 
pretend  to  give  the  exact  words) — for  people  might  mistake 
his  motives. 

Cross-Examined, — "This  conversation  was  last  year;  might 
have  been  last  spring  was  a  year;  can't  say  what  it  was  about 
that  Alexander  had  been  making  remarks;  don't  know  that 
it  was  about  Miss  Gaulding." 

J.  E.  Morrow  testified :  "  Resides  nine  miles  from  here; 
lives  three  or  four  hundred  yards  from  Captain  Gaulding, 
and  one  mile  from  Mr.  Hunter.  There  was  a  conversation  be- 
tween me  and  defendant  about  Miss  Gaulding  the  day  before 
the  homicide;  Hunter  asked  me  if  I  had  heard  the  news; 
told  him  I  had  not;  he  said  Mr.  Harrel  and  Mrs.  Cook  were 
to  be  married  in  a  few  days ;  I  then  asked  him  when  he 
thought  Miss  Charlie  and  Mr.  Alexander  would  marry;  he 
replied,  he  had  thought  they  would,  but  did  not  think  so 
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then;  he  asked  me  if  I  knew  aiiytliing  about  it;  told  him  I 
dill  uot;  that  I  had -been  over  his  crop  that  morning  witji 
Alexander,  and  that  he  had  nearly  finished  his  house,  and  I 
thought  wouUI  marry  some  one  soon,  but  did  not  know  who. 
I  had  frequently  heard  it  spoken  of  that  Alexander  and  Miss 
Charlie  were  going  to  marry ;  Gaulding,  myself  and  Hun- 
ter live  on  the  Coffee  road ;  Gaulding  and   Hunter  on  the 
south  side;  I  on  the  north  side;  the  land  is  all  cleared  on  the 
north  8i<le — woods  on  the  south  side;  two  hundred  and  sev- 
enty-five steps  from  the  haw  bush  to  where  the  body  was 
found ;  seven  and  a  half  feet  from  the  haw  to  the  middle  of 
the  road ;  the  haw  bush  is  thorny,  dense  growth  ;  the  limbs 
come  out  near  the  ground — it  was  very  thick.     I  suppose  a 
man  might  pass  there  in  the  day  time,  and   not  discover  a 
man  standing  behind  it;  saw  track  behind  it,  as  if  someone 
had  been  st^inding  there;  the  night  of  the  homicide  was  a 
very  bright  moonlight  night.    Alexander  usually  hitched  his 
horse  to  a  black  jack,  eight  or  ten  feet  from  the  gate  when 
he  went  to  Captain  Gaulding's  ;  ten  or  twelve  steps  from  the 
road  that  passes  Gaulding's,  going  from  Colonel  Jones',  the 
ground  is  open.    I  was  waked  at  three  in  the  morning  by  Ben 
Henderson,  to  go  down  to  the  body ;  went  down  with  Captain 
Gaulding;  saw  several  persons  standing  off  a  few  steps  from 
the  body;  did  not  know  who  they  were  until  Mr.  Hunter 
spoke,  and  I  knew  him  by  his  voice;  he  said  I  had  better  not 
go  too  near,  I  might  deface  some  tracks ;  that  he  had  matches 
and  a  lamp  that  he  wouhl  raise  and  light,  and  we  could  see 
who  it  was;  he  lit  the  lamp,  walked  up  and  said,  in  a  low 
tone,  '  It  is  Tom !  poor  fellow  1'  I  went  up,  squatted  down 
by  the  body,  put  my  hand  on  his,  satisfied  myself  that  ho 
was  dead,  and  went  after  his  father.    This  was  in  Brooks 
county;  all  these  locations  described  are  in  Brooks  county; 
it  was  in  July,  1870,  the  homicide  occurred. 

Cross- Examined, — *' Alexander  sometimes  stayed  with  me 
when  he  was  visiting  in  that  neighborhood ;  twenty-five 
times  or  more;  Mr.  Hunter  and  I  had  many  talks;  he  said 
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he  didn't  want  to  marry  until  lie  had  a  good  house;  his 
liouse  was  not  a  good  one ;  the  haw  bush  is  six  hundred  or 
seven   hundred   yards  from  my  house — nearer  to  me  tliao 
Hunters;  did  not  hear  the  gun  ;  my  wife  may  have,  but  not 
certain  that  she  did.    Aaron  Adams  lives  in  a  cabin,  one 
hundred  and  fifty  or  two  hundred  yards  from  the  haw  bush; 
there   are  two  or  three  trees  at  Captain  Gaulding's  where 
horses  arc  hitched ;   A.lexander's  was  a  deep  bay,  black  mane 
and    tail — tall  nag,  slender  built.    Alexan<ler  was  six  feet 
tall — rode  and  walked  erect;  there  were  some  young  ladies 
at  my  house;  when  Alexander  came   there   he   would  sit 
around  the  fire  and  talk  with  them  awhile;  have  not  seen 
Hunter  at  Gaulding's  in  twelve  months;  he  used  to  go  there, 
two  or  three  years  ago  ;  my  impression  is  that  Hunter  and 
Mias  Gaulding  were  school  children  together.    Mr.  Hunter 
told    me   there  was  some  unpleasantness  between  him  and 
Captain  Gaulding  about  some  oats ;  Alexander's  habit  wis 
to  come  to  my  house  in  the  evening,  have  his  horse  fed,  and 
then  go  the  Captain's;  that  was  when  he  stayed  all  night. 
Alexander  had  been  going  there  for  a  year;  don't  think  Hun- 
ter and  Alexander  visited  them  at  the  same  time.    I  was  in 
the  jury- room  the  other  day  with  tiie  witnesses  ;  I  did  not 
say  to  any  of  them   that  they   had   better   mind   how  they 
swore;  that  Jimpsey  Hunter  would  get  out  of  this  scrape, 
etc.     I  was  not  in  the  back  part  of  Creech's  store  with  the 
witnesses,  or  anywhere  else;  had  no  such  talk  that  I  can 
recollect  of." 

JoHX  Morrow  testified :  "Resides  with  J.  E.  Morrow,  at 
Okapilco.  I  was  at  home  the  night  Alexander  was  killed; 
went  to  the  Ixxly  when  the  negro  came  after  brother ;  had 
three  negroes  with  me ;  when  we  got  there  detendant  was 
there,  and  told  us  to  walk  right  in  the  middle  of  the  road; 
and  I  walked  up  to  where  the  body  was,  and  said,  good 
morning,  Jimpsey !  And  he  said,  is  that  you  ?  I  said  it  was 
John,  and  said,  I  suppose  Tom  is  shot,  and  got  down  on  my 
knees  to  see  whether  he  was  dead  or  alive;  defendant  was 
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about  ten  steps  off,  sitting  down.  We  commenced  talking 
about  how  bad  it  was  Tom  Alexander  had  to  be  killed  riding 
along  the  road,  troubling  nobody;  talked  a  good  deal  about 
him;  when  Captain  Gaulding  came  up,  defendant  said,  there 
was  a  dead  man,  and  strnck  his  lamp  to  see  who  it  was/' 

Bex  Henderson:  "  I  lived  at  defendant's  at  the  time  of 
the  killing.  I  was  at  home  that  night  when  defendant  came 
home ;  it  was  about  dark ;  he  had  his  gun  on  his  shoulder 
when  he  came;  he  loaded  it,  after  he  came,  with  powder  and 
buckshot;  this  was  before  he  eat  supper.  I  was  one  of  the 
serenaders  that  night. 

Crass-Examined, — "  We  played  at  Matilda's  house  after  the 
gun  was  fired  ;  stayed  there  a  while,  played  two  pieces ;  said 
nothing  about  the  gun  firing ;  heard  no  one  hallo ;  went  on 
down  the  road,  found  a  hat  with  flowers;  then  the  body; 
then  went  to  defendant's  house ;  when  we  got  there  the  dogs 
came  out,  and  Hunter  said,  *  Hallo  !  serenaders  !'  He  called 
Sampson  out;  sent  him  and  Henry  for  horses;  sent  me  to 
Craulding's  and  Morrow's  to  tell  about  it ;  left  Hunter's  when 
I  eat  supper,  and  never  went  back  till  after  we  found  the 
body.  When  we  were  going  to  Captain  Gaulding's  that  night 
Alexander  and  the  Misses  Gaulding  were  at  the  meeting 
liouse;  did  not  go  by  Captain  Gaulding's  gate;  did  not  see 
IRose  or  Delia  at  Hunter's  when  we  got  back.  Have  lived  at 
Mr.  Jones'  some :  at  Mr.  Gaulding's,  at  Agramontes,  in 
jThomas  county,  and  all  about.  No  one  ever  threatened  me 
on  either  side  if  I  swore  in  the  case.  When  I  started  off,  we 
passed  by  the  door,  and  I  said,  Mr.  Hunter  has  left  the 
door  open.  I  said,  Mitch,  call  him;  he  called  onetime — 
XM>  answer.  Saw  Colonel  Jones'  little  boy  that  night;  did 
Hot  notice  him  when  Mitch  called  ;  Mitch  came  out  and  closed 
the  door;  heard  Hunter  say  he  was  going  to  look  after  his 
liogs  that  night;  when  he  was  loading  the  gun,  I  said.  You 
^int  loading  with  peas  ?  He  said,  '  Look  out,  Monk.'  Only 
One  room  to  Mr.  Hunter's  house  ;  his  hogs  were  rather  slim; 
%e  went  off  immediately  when  Mitch  called  Mr.  Hunter." 
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MiTCUELi^  Harvey  :  "  I  lived  at  Abrain  Hunter's  when 
the  killing  took  place ;  I  was  at  defeiulant's  the  early  prtof 
that  night ;  I  went  there  a  little  before  night ;  the  sua  was 
down  when  I  left  our  fielil — that  is  about  two  miles  from 
Jimpsey  Hunter's.  Defendant  was  wiping  out  his  guu  whea 
I  got  there;  he  then  loaded  it  with  powder  and  buckshot. 
Defendant  was  not  at  home  that  night  when  I  left  there— I 
went  in  his  house,  and  he  was  not  there;  I  left  there  as  sooa 
as  I  eat  supper,  prelty  early  in  the  night.  I  went  into  his 
house  for  some  matches;  the  door  was  open;  I  called  one 
time — no  answer;  shut  the  door  when  I  came  out ;  went  to 
Captain  Ganlding*s,  to  aunt  Tilda's  house ;  went  by  the  big 
road  ;  saw  deceased  and  some  ladies  at  the  church,  two  han- 
dred  yards  or  more  from  Morrow's;  the  church  is  neara 
Captain  Gaulding's  than  Morrow's.  I  was  one  of  the  sere- 
uaders  ;  we  found  Henry  Frazer  at  Mr.  Jones' ;  returned  that 
night  with  the  rest  to  defendant's  place;  then  I  and  Heniy 
Frazer  went  to  Colonel  Jones'.  Mr.  Hunter  loaded  his  gun; 
didn't  notice  particularly  what  wadding,  but  saw  him  have 
some  brown  paper  and  some  newspaper  in  his  hand. 

Cross-Examined, — "Can't  tell  who  raised  me ;  I  used  to 
belong  to  old  Mrs.  Hunter,  when  she  died ;  said  defendaot 
was  not  at  home,  because  I  called  and  he  didn't  answer; 
went  in  for  some  matches;  did  not  see  any  one  in  there; he 
was  not  in  the  house  ;  did  not  notice  for  the  little  boy.  Been 
at  Mr.  Abram  Hunter's  since  the  killing;  went  to  Captain 
Gaulding's  quarter  before  we  went  to  Colonel  Jones';  Jones 
lives  on  the  right  side  of  the  Quitman  road,  this  side  of 
Morrow's;  went  first  to  Captain  Gaulding's,  then  to  Colonel 
Jones',  then  came  back  to  Captain  Gaulding's ;  went  to  Tilda's 
house ;  didn't  meet  Frazer ;  met  him  at  Colonel  Jones';  played 
there  pretty  late,  I  guess  till  nine  or  ten — can't  say  exactly. 
No  one  but  Ben.  went  with  me  to  Colonel  Jones';  come 
back  then  to  Adolphus  Wright's;  I'll  say  it  was  about 
nine  and  a  half  or  ten  o'clock  ;  it  may  be  a  mile  and  a 
half  or  so  from  Jones'  to  Adolphus  Wright's — ^may  be  a 
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little  more;  can't  say  liow  long  it  would  take  to  walk 
that  far  ;  stayed  abot]t  half  hour  there;  about  eleven  when 
we  left  there;  then  went  to  Tilda's  and  played  two  i>ieees ; 
the  gun  fired  when  wo  were  going  from  Wright's  to  Tilda's; 
from  Tilda's  we  went  on  towards  Hunter's ;  played  no  more; 
found  a  hat  in  the  road ;  may  have  been  a  quarter  or  half 
mile  from  Morrow's;  can't  say  exactly;  carried  the  hat  on 
till  we  found  the  bod}' ;  we  said  maybe  we  would  meet 
Bomebody  coming  for  it  ;  but  there  was  nothing  said  about 
each  man  paying  a  portion  and  one  keeping  it,  that  I 
heard.  Found  the  body  and  said,  let  us  go  back  and  let 
Graulding  and  Morrow  know  it ;  went  a  piece,  and  Henry 
saidy  'no,  let  us  go  to  defendant's.'  Adam  lived  in  a  house 
two  hundred  yards  distant  from  where  we  found  the  hat 
in  the  road ;  did  not  put  my  hand  on  the  body ;  went 
close  enongli  to  see  who  it  was.  When  we  got  to  defendant's 
he  said  to  them,  go  and  look  for  the  horses  ;  in  about  half 
an  hour  they  came  back  and  said  they  couldn't  find  them.  I 
went  over  with  Henry  to  Afr.  Jones',  the  rest  went  to  the 
body;  they  said  they  were  going  there;  when  the  sorenader's 
went  up  to  Mr.  Hunter's,  we  talke<l  in  a  common  tone;  I 
wa«  scared  near  about  to  death  ;  can't  remember  what  we 
said ;  know  what  I  say  to-night.  Came  with  Joe  Spencer  and 
Sam  Williams  here,  last  week;  came  to  listen  and  to  hear; 
my  mind  led  me  to  come;  my  ma  talked  to  me  about  com- 
ing; I  have  seen  no  subpoena  for  me  to  come;  I  wanted  to 
get  some  things.  I  thought  they  would  swear  me  if  they 
swore  the  rest  of  the  serenaders.  I  get  some  of  my  rations 
Up  at  Mr.  Kingsbery's,  and  some  at  the  store ;  don't  know 
who  pays  my  expenses  at  Kingsbery's;  consider  him  a  good 
neighbor." 

Captain  Gaulding  :  "  Was  at  home  the  night  of  the 
homicide;  got  home  from  Quitman  a  little  after  dark ;  de- 
ceased was  at  my  home  that  night;  went  into  the  parlor  and 
shook  hands  with  him,  and  came  out;  cannot  say  certainly 
what  time  be  left  my  home.    I  lay  down  after  eleven  o'clock 
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and  he  was  there  then ;  at  a  quarter  past  three  Ben.  Hend^- 
SOD  came  and  told  me  Mr.  Alexander  was  dead  in  the  rotd 
between  there  and  defendant's ;  I  was  much  agitated  ;  sent 
out  word  to  neighbors ;  went  down  with  Morrow  to  the  place; 
when  we  got  there,  Jimpsey  Hunter  said,  *Is  that  you,  Colood 
Gaulding?  there  is  a  dead  man  tliere;  as  you  have  come,  we 
will  see  now  who  it  is/  that  he  had  kept  the  tracks  in  the 
road,  lit  a  match,  went  up  and  said,  '  it  is  Tom  poor  felloVf'' 
as  if  he  had  been  in  doubt  who  it  was.  Witness  described 
the  localities ;  he  and  Hardy  Hunter  had  some  conversatioo. 
After  Dr.  Alexander  came,  he  and  I  examined  and  found 
blood  between  the  body  and  haw  tree;  most  blood  near  the 
tree;  under  the  tree  saw  where  the  breech  of  a  gun  had  made 
an  impression  ;  saw  no  tracks;  the  direction  of  the  waddiog 
would  show  that  the  gun  was  fired  from  behind  the  tree, and 
a  little  after  the  tree  had  been  passed  ;  the  wadding  consisted 
of  two  kinds  of  paper — one  was  newspaper  and  the  other 
]ooke<l  like  house- papering.  At  the  time  of  the  killing, don't 
think  defendant's  home  was  enclosed  on  the  front;  saw, a 
day  or  two  afterwards,  traces  of  blood  on  deceased's  saddle. 
Mr.  Alexander's  visits  to  my  home  were  acceptable  to  all  the 
family ;  Mr.  Hunter's  were  not  and  had  not  been  for  a  long 
time;  the  rest  of  his  family's  visits  were;  defendant's  were 
not,  and  never  had  been  acceptable  to  my  daughter.  Some- 
time, I  think  in  the  spring  of  last  year,  wife  and  daughter 
were  standing  together,  one  of  them  beckoned  to  me ;  daughter 
said,  '  Father,  Jimpsey  is  in  the  parlor  and  I  am  not  going 
to  see  him.'  I  said,  you  are  right,  daughter,  I  will  go  and 
tell  him.  Went  into  the  parlor  and  let  him  know  my 
daughter  would  not  see  him,  but  can't  state  the  words  I 
used  ;  this  was  the  decision  of  my  daughter  as  I  understood 
it,  and  I  told  her  she  was  right. 

0)^088- Examined, — "Do  not  know  that  a  gun  shot  wound 
will  bleed  less  at  first  than  a  cut  with  a  knife;  do  not  know  how 
this  is;  just  behind  the  haw  tree  there  is  some  fine  grass; 
the  Impression  of  the  butt  of  the  gun  was  in  soft  ground. 
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[)ver  a  mile  from  my  home  to  defeiKlant's;  nine  hundred 
rards  to  the  haw ;  it  is  nearer  to  Morrow's  than  to  defend- 
mt's;  my  house  is  tliree  hundred  yards  further  than  Mor- 
row's; tlie  guu;  I  suppose,  was  not  more  than  seven  or  eight 
feet  from  deceased  when  it  was  shot;  I  thought  from  the  ap- 
learance  of  the  face  that  deceased  bled  to  death ;  do  not  know 
Lbout  these  thiugs — it  is  only  my  opinion.  Defendant  has  not 
jeen  at  my  home  on  a  visit  (that  I  can  say  certainly  to  my 
Guuily  and  daughter,)  since  the  time  I  speak  of.  The  affida- 
7it  presented  is  my  daughter's;  he  had  visited  my  home 
previously  to  addressing  my  daughter ;  but  it  was  not  accep- 
;able  to  my  daughter.  I  had  told  him  at  one  time  that  I 
BTOuld  not  sell  him  some  oats;  did  not  feel  unkind  to  him^ 
Mit  there  were  some  things  which  made  me  think  it  was  best 
Mt  to  liave  anything  to  do  with  him;  have  had  no  dealing 
irith  him,  that  I  recollect,  in  a  year  or  two  ;  never  had  much 
»oept  to  buy  a  horse  from  him.  Sampson  denied  to  me 
knowing  anything  about  this  case,  especially  as  to  Mr.  Hun- 
ter; I  tried  to  lead  him  on ;  it  was  not  my  expression,  that 
if  be  put  his  hands  on  the  dead  body,  etc. ;  another  man 
made  that  expression,  but  he  may  have  understood  it  was  me. 
[  did  not  say  the  words  that  he  said  I  did;  if  he  made  the 
expression  to-day,  that  I  said  these  words;  he  did  put  his 
band  on  the  head  of  deceased,  and  said  he  did  not  do  it  and 
didn't  know  who  did  ;  there  was  no  danger  then  of  anybody 
hurting  him.  I  sought  an  interview  with  defendant,  and 
asked  him  the  ground  of  his  objections  to  me;  one  of  the 
grounds  of  his  objections  mentioned,  was  that  I  and  my  wife 
were  the  cause  of  his  not  being  seen  by  my  daughter.  He 
also  alluded  to  the  oats  matter,  and  I  acknowedged  that  I 
may  have  gone  too  far  in  that  case;  he  also  complained  of 
ipy  buying  some  land  that  he  wanted ;  defendant  was  not  a 
prisoner  when  Sampson  was  put  to  the  test  of  putting  his 
bands  on  the  dead  body." 

Simon  Williams  testified  :    "I  lived  with  Captain  Gauld- 
iog  when  the  killing  took  place ;  Mr.  Alexander  was  there 
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that  night,  his  horse  was  hitclied  to  a  little  oak  about  ten 
steps  from  the  gate,  in  front  of  the  house;  the  road  mos 
within  twelve  or  thirteen  steps  of  the  gate." 

Captain  H.  G.  Turver  testified :  I  was  acquainted 
with  Tom  Alexander  in  his  lifetime;  he  was  about  twenty- 
four  years  of  age,  and  had  lived  here  since  the  war.  I  was 
at  the  inquest,  conducte<]  the  examination  ;  Sampson  was 
sworn ;  what  I  got  out  of  him  I  got  out  by  questions.  He 
was  interrogated  and  I  don't  think  he  made  any  statement 
only  in  reply  to  my  questions;  some  person  may  have  asked 
him  a  question,  but  I  do  not  recollect  it  now.  After  the  in- 
quest, on  Saturday,  myself  and  others  met  at  Morrow's,  to 
obtain  all  the  evidence  we  could ;  on  the  way  to  Morrow's 
we  met  Frazer ;  he  went  with  us ;  there  we  met  several  col- 
ored persons;  Sam  Bryant,  Gus  McAfee,  Morrow  and  bis 
brother,  and  J.  J.  Hodges  were  present ;  we  were  seated  oo 
the  steps;  Sampson  came  up;  did  not  see  Captain  Gauld- 
ing  during  the  day.  I  said  to  Sampson,  perhai^s  you  are 
in  fear,  and  if  you  will  tell  all  you  know  about  it,  you  shall 
be  protected,  if  we  can  do  it ;  some  one  else,  perhaps  Dunn 
or  Smith,  said  the  same  thing  ;  and  while  they  Siiid  thisi  pe^ 
ceived  a  change  in  the  witness.  The  conversation  then  ceased, 
and  Sampson  made  his  statement,  just  after  saying,  *  I'm  a 
poor  negro  and  my  life  is  in  your  hands,  and  you  must  pro- 
tect me;*  that  he  had  felt  trouble  about  this  thing;  and  after 
the  statement  made  in  the  affidavit ;  but  before  it  wasrethiced 
to  writing,  he  also  said :  *  He  believed  God  had  put  him 
there  to  see  that  thing.'  [The  above  evidence  of  witness, H 
if)  the  circumstances  attending  the  taking  of  Sampson's  affi- 
davit, objected  to  by  the  defendant,  and  objection  overruled.) 
Witness  here  explained  a  diagram  showing  the  various  lo- 
calities. 

Cross-Examined, — "The  description  of  the  diagram  made 
by  Dunn  and  myself  differ  in  the  points  of  the  compass ;  I  ex- 
amined Sampson  at  the  inquest,  and  the  paper  shown  is  the 
examination;  the  affidavit  shown  is  the  one  taken  on  Satur- 
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day.  At  the  the  inquest  tliere  was  do  one  present  overawing 
Sampson,  that  I  know  of;  before  the  affidavit  was  taken  on 
Satunlay,  I  remarked  al)ont  fears  (Dunn,  Kingsbery  and 
others  were  present)  before  Sampson  said  anytliing  about  it. 

When  Sampson  Maxwell  stated  the  convq^ation  between 
himself  and  Jesse  Hunter,  in  italics  antCj  defendant's  counsel 
moved  to  reject  it.  The  Court  refused  to  do  so,  especially 
as  it  came  out  in  cross-examination. 

All  the  evidence  of  Dunn  and  others  as  to  rumors  that 
Alexander  and  Miss  Gaulden  were  to  be  married  was  objec- 
ted to  by  defendant's  counsel,  but  the  objection  was  overruled 
upon  the  statement  by  the  prosecuting  attorneys  that  they 
would  show  that  defendant  had  heard  this  rumor,  and  that 
he,  defendant,  had  been  rejected  by  Miss  Gaulden. 

The  testimony  of  Turner  as  to  the  circumstances  under 
which  Maxwell's  evidence  at  the  inquest  and  his  affidavit 
were  made,  and  what  was  said  at  the  time,  was  objected  to 
by  defendant,  but  the  objection  was  overruled  upon  the 
ground  that,  as  defendant's  counsel  had  tried  to  impeach 
Maxwell,  it  was  proper  thus  to  support  his  testimony. 

The  defendant  offered  no  evidence. 

During  the  argument  of  the  case  counsel  for  the  State  con- 
tended that  admissions  or  confessions  were  the  highest  species 
of  evidence,  and  to  support  it  read  17th  Georgia  Reports, 
146.  Defendant's  counsel  said  that  was  not  true,  and  asked 
the  Court  to  charge  the  contrary  as  hereafter  appears.  De- 
fendant's counsel  requested  the  Court  to  charge  the  jury  as 
follows: 

let.  The  law  presumes  the  defendant  innocent  when  placed 
on  trial,  and  requires  that  his  guilt  should  be  proven  by  com- 
petent and  credible  witnesses,  before  the  jury  can  find  him 
guilty. 

2d.  In  civil  cases  the  jury  may  weigh  the  evidence,  and 
find  according  to  its  preponderance,  but  in  a  case  of  this 
character  a  greater  strength  of  mental  conviction  is  required 
and  held  necessary  to  justify  a  conviction. 
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3d.  When  the  evidence  is  entirely  circumstantial  it  should 
connect  the  defendant  with  the  Criminal  Act^  26  Georgia  Be- 
ports,  633,  head  note. 

4th.  To  convict  ui>on  circumstantial  evidence  the  proof 
must  be  so  cles^as  to  exclude  every  other  reasonable  suppo- 
sition but  that  of  tlie  guilt  of  the  defendant ;  and  if  the  jaij 
can  find  any  reasonable  supposed  case,  consistent  with  tiie 
facts  and  yet  consistent  with  the  innocence  of  defendant,  tbej 
arc,  under  the  law,  to  find  him  not  guilty. 

5th.  A  witness  may  be  im|)eacheil  by  proof  of  contradic- 
tory statements  previously  made  by  him  as  to  matter  rele- 
vant to  his  testimony  and  the  case. 

6th.  If  the  jury  are  satisfied  from  the  evidence  that  aay 
of  the  witnesses  have  sworn  falsely  in  this  case,  tlien  the 
credit  of  such  witnesses  is  impeacheil,  and  such  witnesses  are 
entitled  to  no  credit,  except  so  far  as  they  may  be  corrobora- 
ted by  other  satisfactory  evidence. 

7th.  Under  the  present  law  of  this  State  admissione  or 
confessions  are  not  considered  a^  the  highest  species  of  evideMe^ 
.  but  the  hiw  is  iluii  they  should  be  scanned  with  care  and  re- 
ceived witli  great  caution,  and  a  confession  alone,  uncorrob- 
orated by  other  evidence,  will  not  justify  a  conviction. 

8th.  It  is  the  duty  of  the  jury  to  consider  the  evidence 
carefully,  and  to  give  credit  only  to  such  witnesses  as  they 
may  think  entithxl  to  credit;  and  in  judging  of  tiiat  credit, 
they  may  take  into  consideration  the  manner  of  the  witncseeB 
on  the  stiind,  the  consistency  or  inconsistency  of  the  wit- 
nesses' statements,  and  whether  their  evidence  is  contradicted 
either  by  statements  of  other  witnesses  under  oath,  or  by 
their  own  statements,  as  to  matters  relevant  to  this  cause  here- 
tofore made,  whether  under  oath  or  not. 

9th.  It  is  with  the  jury,  under  the  rules  of  law,  to  de- 
cide as  to  the  amount  of  credit  to  be  given  to  each  witness, 
and  if,  upon  full  investigation  of  the  law  and  evidence  m 
this  case,  they  have  any  reasonable  doubts  resting  upon  their 
minds  as  to  the  guilt  of  the  defendant,  they  must  acquit 
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In  charging  the  jury,  he  left  out  of  the  seventh  request 
the  italicized  words,  giving  tiie  balance  of  it.  He  further 
charged  the  jury  that  if  there  was  any  conflict  in  the  evi- 
dence it  was  their  duty  to  reconcile  the  same  if  they  could, 
and  if  not  to  give  the  credit  to  such  of  the  witnesses  as  they 
might  believe  entitleil  thereto.  He  also  charged  them  as  to 
the  [)enaity  in  easels  where  the  conviction  is  founded  solely 
on  circumstantial'evidence,  and  read  to  them  section  4257  of 
the  Code,  and  instructed  them  to  consider  the  question  of 
reoommeuding  the  punishment  of  confinement  in  the  peni- 
tentiary for  life,  if  they  found  defendant  guilty.  The  other 
requests  and  such  other  instructions  as  were  proper  were  given 
iu  charge  to  the  jury. 

The  defendant ^was  found  guilty. 

His  counsel  moved  for  a  new  trial  upon  the  following 
grounds : 

1,  2,  3.  Verdict  contrary  to  law,  evidence,  etc.  4.  The 
Court  erred  in  not  changing  the  venue.  6.  In  allowing  the 
evidence  of  Maxwell,  which  was  objected  to  as  aforesaid. 
6.  In  allowing  evidence  of  rumors  of  reported  marriage  of 
Alexander  and  Miss  Gauldcn.  7.  In  allowing  the  evidence 
of  Turner  objected  to  as  aforesaid.  8.  In  leaving  out  the 
italicized  words  iu  the  7th  request  of  charge.  9.  In  charging, 
as  he  did,  as  to  reeonciIii>g  conflicting  evidence,  etc.  10. 
In  charging,  as  he  did,  as  to  recommending  commuting  of 
punisiiment,  the  jury  being  thereby  made  to  believe  that  the 
Judge  could,  in  his  discretion,  so  commute  the  punishment. 
11.  Because  of  the  said  four  jurymen  having  read  said 
articles  in  the  Quitman  Banner  while  they  were  setting  as 
jurors.  12.  Because  W.  H.  Harrell,  one  of  the  jury,  was 
not  impartial. 

This  juror,  Harrell,  had  not  only  shown  himself  compe- 
tent by  his  answer  to  the  statutory  questions  propounde<I  on 
bis  voir  dire,  but  he  had  been  tried  by  the  judge  and  pro- 
nounoed  competent.  To  attack  Harrell,  defendant's  counsel 
presented  the  following  affidavit: 
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Mary  E.  Rainey  affirmed,  on  the  2(1  of  December,  1870, 
that  on  Sunday  in  July,  preceeding  the  Court,  she  heard 
Harrell  say,  "  from  what  he  knew,  the  prisoner  ought  to  be 
hung,  and  in  substance,  the  prisoner  was  guilty  of  murder," 

B.  M.  Collins  and  W.  M.  Collins  each  affirmed  thatabout 
the  5th  of  October  last,  he  heard  Harrell  say,  "the  prisoner 
should  be  hung."  Timothy  Carroll  affirmed  that  said  Dunn 
asked  him  not  to  allow  prisoner's  counsel  to  get  W.  M, 
Collins'  affidavit  as  to  said  Harrell's  statements.  J.  B. 
Pucket  affirmed  that  he  heard  Harrell  say,  soon  after  the 
difficulty  between  defendant  and  one  Robinson,  that  "they 
should  take  said  Hunter  up  and  hang  him."  Affidavit  of 
one  McCall,  that  B.  W.  Collins  reviewed  his  affidavit  some- 
time after  it  was  made,  and  said  it  was  correct.  Affidavit  of 
prisoner  and  his  counsel,  that  they  did  not  know  these  things 
before  the  verdict. 

In    reply    the   State's   counsel    produced    the  following 
evidence  :     Affidavit  of  Harrell,  that  when  on  his  voir  dirt 
he  stated  that  "  he  had  heard  a  good   deal   said   about  the 
case;  that  when  he  heard  those  reports  he  supposed  he  made 
up  an  opinion ;  that  sometimes  he  heard  reports  adverse  to 
the  prisoner  and  would  have  an  unfavorable  opinion  to  the 
prisoner;  sometimes  he  heard  favorable  reports  in  regard  to 
the  prisoner,  his  opinion  would  be  favorable  to  him;  thai»i. 
the  time  of  the  trial  he  had  no  opinion,  one  way  or  the  other, 
in  regard  to  the  guilt  or  innocence  of  the  prisoner,  and  he 
would  require  strong  evidence  to  hang  a  man."     He  further 
affirmed    that  he  was   impartial,  and   had  decidctl   on  the 
evidence  without  reference  to  reports  or  former   opinions, 
hoping  defendant  would  vindicate  himself  at  the  trial.     Fur- 
ther, he  and  prisoner  had  been  friends  from  boyhood,  and  he 
gave  the  verdict  reluctantly  and  only  because  he  felt  the 
evidence   compelled    him   to  do  so;    that  Martin   Collins, 
since   making   his   affidavit,    had  told    him   that   what  he 
intended  to  say  was  that  Harrell  said,  "  if  what  lie  heard  iw» 
^ru€,  defendant  should  be  hung,"  and  that  he  supposed  it  was 
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80,  not  being  able  to  read  or  write;  that  he  had  seen  the 
other  CoHins,  a  boy  ten  or  twelve  years  old,  and  desired  to 
question  hiiu  about  said  affidavit,  but  was  prevented  from 
seeing  him  by  his  two  uncles,  one  of  whom  said  the  boy 
\ronld  tell  anything,  and  the  other  of  whom  said  he  should 
tell  nothing  but  what  his  father  had  told ;  that  he  did  not 
see  Mrs.  Rainey  at  the  time  specified  by  her,  and  never  said 
what  she  attributed  to  him. 

Two  jurymen  swore  Ilarrell  Wiis  the  last  to  agree  to  the 
verdict.  Another  said  he  was  last  or  next  to  last.  One 
Stotemakcr  and  one  Stansel,  each  testified  that  the  elder  Col- 
lins told  him  that  what  he  heard  ITarrell  say  was  qualified 
as  stated  by  Harrell's  affidavit,  ante;  "  if,"  etc.,  and  that  if 
he  had  said  otherwise  he  would  go  and  correct  it,  that  he 
did  go  next  day,  but  said  McCall  had  the  affidavit  and  was 
out  of  the  way. 

Mrs.  Rainey,  by  another  affidavit,  said  that  all  she  heard 
Harrell  say  was,  if  reports  were  true  and  Hunter  was  guilty, 
Le  ought  to  be  hung.  Dunn  affirmed  denying  the  assertion 
as  to  him,  made  by  Timothy  Collins,  and  stated  the  same 
substantially  as  did  Harrell  as  to  the  uncles  keeping  them 
from  conferring  with  the  boy. 

The  Court  refused  a  new  trial  and  sentenced  defendant  to 
be  hung.  Error  is  assigned  on  each  of  said  grounds  in  the 
new  trial. 

(Note. — When  the  cause  was  called  here  it  was  ascertained 
that  several  affidavits  and  the  articles  from  the  Quitman 
Banner,  were  not  in  the  bill  of  exceptions.  By  consent  the 
Court  allowed  them  put  in  here.) 

Hansell  &  Haxsell,  J.  L.  Seavard,  W.  C.  McCall, 
E.  R.  Harden,  A.  T.  McIntyre,  for  plaintiff  in  error. 
As  to  venue:  Revised  Code,  sections  4593,  4966,  6201; 
Acts  of  1868,  133.  As  to  the  sayings  of  Jesse  Hunter, 
rumors,  etc. :  Revised  Code,  sections  3717,  3729 ;  31  Geor- 
gia Reports,  424,  470;  29th,  431 ;  1  Phil,  on  Ev.,  top  page 
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233;  11  Georgia  Reports,  233;  Roscoe,  23.  As  to  sustain- 
ing  impeachetl  witness:  16  Georgia  Reports,  200;  17th, 
482.  If  charge  wrong,  new  trial :  25  Georgia  Repoit?, 
184;  SOth,  102;  Code,  section  425;  38  Georgia  Reports, 
441,  500,  etc.;  Cixle,  section  3664;  14  Georgia  Reports, 
137,  216;  17th,  399,  415.  As  to  the  juror,  Harrell:  9 
Georgia  Reports,  121,  129;  31st,  191.  Maxwell  impeached 
himself,  and  verdict  is  wrong:  23  Georgia  Reports,  297, 
576.  Circumstantial  evidence:  34  Georgia  Rejiorts,  342. 
Either  ground  too  weak,  take  all :  20  Georgia  Report?, 
528 ;  33d,  571. 

W.  B.  Bennett,  Solicitor  General ;  H.  G.  Turner,  for 
the   State.     Verdict   8upi>orted   by  evidence:     28  Georgia 
Reports,  192,  484.     As  to  change  of  venue  and  jury:  24 
Georgia   Reports,   286;  14th,  14.     Judge  as  trior  decides 
finally:     22  Georgia  Reports,  545;  23d,  62.     As  to  sns- 
taining  Maxwell :     1  Gr.  Ev.,  sections  461,  462,  464,  469; 
20  Georgia  Reports,  264;  16th,  202;  Code,  section  5718. 
As  to  rumor  of  Alexander's  marriage :     1  Gr.  Ev.,  sections 
100,123;  14  Georgia  Reports,  55;  17th,  484.     Motive  of 
slayer:     5  Georgia  Reports,   137;  lOth,   55.     Confessions, 
weight  of:     17  Georgia  Reports,  146;  Code,  section  3739; 
Gr.   Ev.,  section  49;  36  Georgia  Reports,  473,  section  5; 
27th,  696,  section  4,  5:  12th,  148,  section   5.     Erroneous 
charge  ground  for  new  trial  under  Act  1853-4:     17  Georgia 
Reports,  202,  changed  by  the  Revised  Code.     Bad  charge  not 
necessarily  followed  by  new  trial :     14  Georgia  Reports,  55. 
As  to  charge  as  to  commuting  punishment,  error  was  in  de- 
fendant's favor:     38  Georgia  Reports,  571.    As  to  jury  read- 
ing the  Banner :     37  Georgia  Reports,  334 ;  21st,  225;  22d, 
556,  557;  23d,  225;  26th,  601;  27th,  294 ;  34th,  325;  39th, 
125.  As  to  sayings  of  juror,  Harrell :  15  Ga.  R.,  223,  241; 
24th,  286 ;  14th,  713.     Counsel  knowing  the  jury  had  Ban- 
ner waived  it  by  silence:     28  Georgia  Reports,  442;  23d, 
57;  9th,  125;  33d,  101 ;  27th,  294 ;  26th,  601  ;  28th,  681; 


\ 


ATLANTA,  JULY  TERM,  1871.  519 


Hunter  vs.  The  State  of  Georgia. 


36th,  346;  37tli,  334;  38th,  69.  Presumption  in  favor  of 
Court  below:  22  Georgia  Reports,  194.  Verdict  must 
stand  unless  shockingly  wrong  :  26  Georgia  Reports,  276  ; 
35th,  81  ;  38th,  506,  587;  18th,  346;  28th,  67,  194;  33d, 
136,268;  2d,  183;  10th,  524. 

LocnfiRANE,  Chief  Justice. 

1.  This  was  an  indictmeqt  from  Brooks  Superior  Court. 
Preliminary  to  the  trial  a  motion  was  made  to  change  the 
venue,  which   was  overruled   by    the  Court,  and  this  is  the 
first  ground  of  error  assigned.     This  motion  was  prc<licated 
upon  the  affidavit  of  the  defendant,  in  which  he  alleges  that 
uiK>n  the  ground  of  excitement  and  prejudice,  he  could  not 
obtain  a  fair  trial  in  the  county  of  Brooks.     The  Constitu- 
tion  of  1868,  Code,  section  6102,  declares  tliat  criminal  cases 
Bhall  be  tried  in  the  county  where  the  crime  was  committed, 
except  cases  in  the  Superior  Courts    where   the  presiding 
Judge  is  satisfied  that  an  impartial   jury  cannot  be  obtained 
in  such  county.     The  law  is  silent  as  to  the  mode  of  ascer- 
taining, by  the  presiding  Judge,  the  fact  upon  which  this 
judicial  discretion  is  to  be  exercised.     The  presiding  Judge 
fMut   be  aatisjied^  and   inasmuch  as    this  question  has  been 
the   subject  matter  of  grave   forensic   disputation,  we  feel 
invoked  to  express  our  opinion.     We  premise  by  saying, 
that  we  do  not  think  the  affidavit  of  the  defendant  as  to  the 
existence  of  excitement  and  prejudice  against  him  ought  to 
be  sufficient  to  invoke  a  change  of  venue.     It  is  but  natural 
that  a  community  of  peaceful  citizens,  attached  to  law  and 
the  good  order  of  ^society,  would  feel  the  shock  produced  by 
a  great  crime,  and  exhibit  towards  the  criminal  some  of  that 
natural  and  healthy  dislike,  which    he  would  more   aptly 
term  excitement  and  prejudice.     It   is  only  in  such  cases 
where   such   a   community  have   giv^en    utterance  to    their 
fiielings  by  prejudging  the  c^se,  and  an  upheaval  of  popular 
indignation  has  shaken  the  sober  convictions  of  the  people. 
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80  as  to  inchule  within  its  influence  those  who  are  otherwise 
qualified  as  jurors,  and  exc1u<le  the  idea  of  a  fair  and  impar- 
tial trial,  that  the  Court  would  be  properly  informed,  so  as 
to  be  justified  in  changing  the  venue. 

Such  an  exercise  of  power  was  not,  in  our  opinion,  dele- 
gated by  the  Constitution  as  comprehends  its  capricious 
exercise,  but  only  in  cases  where  the  facts  are  developed  by 
the  strongest  proof.  And  while  we  do  not  lay  it  down  as  a 
legal  rule  that  the  Judge  should  first  try  to  obtain  a  jury  by 
the  ordinary  process  of  the  Court,  before  changing  the  venue, 
still  we  are  clear  in  the  opinion  that,  perhaps,  this  is  the 
most  sutisfUctory  test,  and  the  one  most  in  consonance  with 
the  provisions  of  the  legal  interpretation  of  the  Constitution. 
And  in  the  case  at  bar,  we  concur  with  our  Brother  Alexan- 
der in  the  mode  and  manner  in  which  he  exercised  this 
judicial  duty,  and  affirm  his  judgment  upon  this.point. 

2  and  3.  The  second  ground  which  we  will  review,  is  in  re- 
lation to  the  admission  of  the  sayings  of  Sampson  Maxwell, 
one  of  the  witnesses  for  the  State.  It  appeared,  on  the  exam- 
ination of  this  witness,  that  at  the  time  of  the  homicide,  he 
was  one  of  the  servants  of  the  accused,  and  on  the  trial  before 
the  inquest,  had  given  in  evidence  statements  contradictory 
of  that  which  he  was  then  giving.  Upon  cross-examination 
as  to  this  fact,  in  which  he  admitted  this  contradiction  and 
inconsistency,  he  gave  as  a  reason  that  he  was  afraid  of  the 
defendant,  who,  on  the  night  of  the  homicide,  had  told  him 
he  would  be  in  danger  if  he  ever  said  anything  about  his 
shooting  the  gun  ;  and  also  what  he  had  stated  to  Jesse 
Hunter,  brother  of  the  accused,  and  his  reply,  to  **  keep  that 
to  yourself  till  the  judgment  day;''  also,  in  admitting  the 
testimony  of  Turner,  as  to  the  conduct  and  appearance  of 
Sampson  Maxwell  on  the  previous  examination,  and  also 
allowing  evidence  as  to  rumors  in  the  neighborhood  relative 
to  the  marriage  of  Miss  Gaulding  and  deceased. 

It  wjis  urged  by  counsel  for  the  accused,  that  the  above  evi- 
dence ought  to  have  been  rejected,  upon  the  ground,  first^  that 
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5  hearsay,  aud  that  it  was  illegal  to  admit  evidence  to 
n  a  State's  witness,  and  tliat  before  he  was  impeached 
e  witness  of  the  defense  the  rumors  were  not  admissible 
•  the  facts  in  this  case. 

3  propose  briefly  to  glance  at  the  character  of  this  evi- 
and  the  conduct  of  the  parties,  before  reviewing  the 
ion  of  the  admissibility  of  this  evidence  : 
appears  that  the  accused  was  a  rejected  suitor  of  Miss 
ling,  and  that  A^lcxander,  the  deceased,  was  an  accepted 
'.     On  the  niglit  of  the  homicide  the  prisoner  passed  by 
tin    Gaulding's  gate,  in  returning  from  Colonel  Jones'  to 
vn  house,  and  there  saw  the  horse  of  Alexander,  hitched 
inding.     Immediately  on  his  return  home,  he  cleaned 
id  loaded  his  gun  with  buckshot,  hurrying  supper,  and 
out  with  the  gun.     At  a  point  between  his  own  house 
Captain  Gaulding's,  some  halfway,  a  gun  was  fired,  and 
thereafter  the  horse  of  Alexander  galloped  by  the  gate 
inter.     In  a  short  time  Hunter  returned  through  the 
to  his  own  house,  with  his  gun,  and  met  Sampson  Max- 
in  the  yard  and  a  conversation  took  place,  about  which 
estified.     A   company   of   serenaders    returning   from 
iin  Gaulding's  found  the  dead  body  of  Alexander  on 
oad.     They  came  on  to  prisoner's  house,  finding  him  up 
;hey  told  him  that  they  had  found  Mr.  Alexander  dead, 
prisoner  went  to  where  Alexander  was  lying,  having  a 
iy  but  sat  down  with  some  others  aud  waited  the  arrival 
iptain  Gaulding,  apparently  as  if  he  did  not  know  who 
IS.     Before  any  accusation  was  made  against  him^  he 
jlted  with  Colonel  Jones  about  making  his  escape^  and 
a  party  to  Maxwell  to  see  what  he  would  swear.     The 
before  the  homicide  he  had  a  conversation  relative  to  the 
'iage  of  Miss  Gaulding  and   Alexander,  and  there  was 
evidence  of  some  bad  feeling  existing  between  Hunter 
Alexander,  on  account  of  the  marriage,  and  evidence  of 
I  private  conversations  between  himself  and  Maxwell. 

Vol.  xliii— 33. 
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Upon  his  trial  for  this  homicide,  the  testimony  of  Mazwdl 
in  the  manner  stated  was  drawn  out. 

We  think  there  was  no  error  in  the  Court,  under  ihehdO^ 
in  admitting  the  evidence.  The  attempt  of  the  defendanti 
by  cross-exan^ination,  was  to  impeach  the  witness  in  showing 
his  contradictory  statements,  and  he  was  entitled  to  give  i 
reason  for  these  contradictory  statements  elicited  by  crofii- 
ezamination,  by  showing  that  he  was  in  fear  at  the  time 
that  he  uttered  them.  And  the  evidence  of  Captain  Tarner 
was  properly  admitteil  to  show  any  facts  or  appearances  upon 
that  examination  which  went  to  show  the  witness  was  labo^ 
ing  under  fear.  And  it  was  equally  his  right  to  shov 
similar  statements  made  by  him  previous  to  his  relation  to 
tiie  prosecution,  which  would  go  to  show  the  truth  of  bis 
testimony:  Green  leaf  on  Evidence,  1  volume,  469.  And 
the  fact  that  there  was  a  rumor  of  the  approaching  marriige 
of  the  deceased  to  Miss  Gaulding,  was  properly  admitted  tf 
a  circumstance  in  the  case,  for  the  purpose  of  showing  motivi 
upon  the  part  of  the  accused,  especially  as  the  rumor  wis 
brought  directly  home  to  him,  and  conversations  growing 
out  of  this,  exhibited  on  his  part  towards  Alexander  an  an- 
friendly  feeling.  It  was  immaterial,  in  fact,  whether  the 
marriage  was  approaching  or  not. 

We  do  not  deem  it  necessary  to  multiply  authority  upon 
these  propositions.  They  stand  out  under  the  rules  of  law, 
commonly  recognized  and  supported  by  the  opinion  of 
publicists  and  the  adjudication  of  Courts ;  and  looking  to 
the  facts  of  the  case,  were  material  to  tlie  elucidation  of  the 
truth.  The  various  springs  by  which  human  motives  are 
supplied,  are  frequently  diflBcult  to  trace,  but  {>erhaps  none 
are  more  difficult  than  those  having  their  fountain  head  ia 
envies  and  jealousies  which  agit^ite  the  human  heart.  The 
unfortunate  prisoner,  from  this  record,  seemed  to  mark  with 
more  than  ordinary  prejudice,  the  man  to  whom  he  may 
have  attributed  his  defeat,  in  the  accomplishment  of  what  he 
regarded  the  object  of  his  domestic  happiness.     He  evidently 
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cherished  toward  him,  from  the  proof  in  tliis  case,  an  ani- 
mosity kindled  out  of  the  embers  of  his  own  disappointment, 
and  by  utterances  of  vindictive  feelings,  which  he  could  not 
suppress,  warmed  into  life  the  suspicion  against  himself 
before  it  found  existence  elsewhere.  It^  picture  became  so 
vivid  on  his  immagination  as  to  induce  him  to  seek  the 
advice  of  Colonel  Jones  about  flying  from  it  before  it  had 
been  felt  or  expressed  by  others.  In  the  administration  of 
the  criminal  law,  any  fact  shedding  h'ght  upon  the  motives 
of  the  transaction  will  not  be  excluded  from  the  considera- 
tion of  the  jury,  whether  it  goes  to  the  attestation  of  innocence, 
or  points  to  the  perpetrator  of  the  crime. 

Again,  complaint  is  made  that  in  as  much  as  no  evidence 
was  introduced  by  the  defense,  this  evidence  was  improperly 
admitted  to  sustain  the  witness  for  the  prosecution.  It  is 
not  necessary  to  await  the  admission  of  evidence  of  the 
witnesses  for  the  defense,  to  support  the  witness  for  the  State, 
by  the  admission  of  material  evidence  supporting  them,  as  to 
the  truth  of  their  testimony,  and  this  is  especially  true  from 
the  fact  that  the  defense  may  introduce  no  testimony. 

4.  During  tlie  argument  counsel  insisted  upon  the  author- 
ity in  17  Georgia,  that  confessions  were  the  highest  species 
of  evidence,  while  the  counsel  for  the  defense,  under  the  au- 
thority of  the  Code,  section  3739,  insisted  they  were  not. 
The  Court  was  requested  by  defendant's  counsel  to  charge 
that  confessions  were  the  highest  evidence,  which  he  declined, 
and  charged  the  jury  in  the  language  of  the  Code. 

We  see  no  error  in  the  charge  made  by  the  Judge,  under 
the  laws  of  this  State.  He  charged  the  jury  what  the  law 
was,  and  it  was  not  his  duty  to  have  intimated  to  them  its 
effect  or  to  have  graded  its  influence  upon  their  verdict  by 
any  classification. 

It  is  alleged  as  error  that  the  Judge  charged  the  jury  un- 
der the  general  rule  to  reconcile  the  testimony,  and  the  ground 
of  complaint  is,  that  this  rule  does  not  apply  to  cases  where 
the  evidence  is  only  introduced  by  the  State.     We  hold  the 
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rule  is  equally  applicable,  whether  there  be  evidence  by  the 
defense  or  not.  The  rule  in  relation  to  evidence  is  withoat 
exception. 

5.  Another  ground  of  error  complained  of  is,  that  the 
Court  charged  the  jury  in  this  case  in  relation  to  circumstan- 
tial evidence.  In  the  view  we  take  of  the  case  under  the 
facts  proven,  the  charge  of  the  Judge  below  on  this  subject 
was  not  only  correct,  but  proper. 

6.  In  relation  to  a  portion  of  the  jury  before  the  comple- 
tion of  the  pannel  reading  the  "  Quitman  Banner,"  it  appears 
that  this  newspaper  contained  no  portion  of  the  testimoof, 
either  for  or  against  the  prisoner,  but  contained  a  diatribe 
against  one  of  the  counsel  of  the  accused  for  a  speech  made 
on  the  motion  to  change  the  venue.  It  is  difficult  to  drav 
any  line  sufficiently  well  marked  to  constitute  a  rule  npoa 
this  subject,  and  we  can  readily  appreciate  the  propriety  of 
keeping  the  jury,  from  the  moment  they  are  sworn  in  chief, 
away  from  all  influences  and  communications  which  might, 
in  the  most  remote  degree,  influence  their  verdict;  butweare 
not  prepared  to  Say  that  the  reading  of  a  mere  newspaper 
under  the  circumstances,  being  known  to  the  counsel  of  the 
accused,  not  excepted  to  by  him,  then  and  there,  and  trans- 
piring in  open  Court,  would  constitute  a  ground  of  error 
sufficient  to  set  aside  a  verdict.  On  the  contrary,  we  bold 
that  it  would  not. 

7.  Another  ground  of  complaint  is  in  relation  to  the  com- 
petency of  the  juror,  Harrell.  We  have  examined  the  evi- 
dence by  affidavits,  inculpatory  and  exculpatory,  and  are 
clearly  of  the  opinion  that  he  was  a  qualified  juror,  andsQ9- 
tain  the  ruling  of  our  brother  below,  whose  pertinent  and 
able  opinion  embraced  in  this  record  entitles  it  to  great  weight 
with  this  Court. 

8.  In  view  of  the  whole  case  we  are  satisfied  that  theve^ 
diet  of  the  jury  is  sustained  by  the  evidence,  and  therefore 
affirm  the  judgment  refusing  a  new  trial. 

Judgment  affirmed. 
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Charles  L.  Mathews  et  al„  vs.  Catherine  Castle- 
berry.     Ejectment,  from  Clay. 

LocHRANEy  Chief  Justice. 

1.  Where,  upon  the  trial  of  an  issue  furmed  under  section  2670  of  the  Code, 
relative  to  the  genuineness  of  a  deed,  the  instrument  put  in  issue  was 
over  thirty  years  old  at  the  time  of  the  trial,  and  came  from  the  proper 
custody,  and  with  possession  under  it,  and  beariug  upon  its  face  marks 
of  genuineness : 

Jldd,  That  such  instrument  proved  itself,  and  did  not  need  evidence  of 
its  execution,  and  the  issue  provided  by  such  section  of  the  Code  did 
not  apply  to  such  instrument,  and  the  verdict  of  the  jury  sustaining  it 
was  in  accordance  with  law. 

2.  When  after  the  finding  of  such  issue  the  case  proceeded  to  the  jury, 
and  the  defendant  showed  his  purchase  iu  1850  and  his  deed,  and  that 
he  went  iuto  possession  in  the  year  1851,  and  had  exercised  such  acts 
of  dominion  over  it  as  are  usual  by  the  owners  of  land,  by  cutting  tim- 
ber off  it,  and  cultivating  it,  and  by  making  valuable  improvements  on 
it  in  1856,  and  living  upon  it  until  his  death,  in  18G3 : 

HMf  That  the  proof  of  possession  was  sufficient  to  sustain  the  verdict 
of  the  jury  for  the  defendant,  setting  up  such  statutory  title  with  claim 
of  right. 

(The  above  head  notes  belong  on  page  346.) 


Seymour,  Johnson  &  Company,  plaintiffd  in  error,  va, 
James  M.  Cobb,  defendant  in  error. 

A  suit  was  instituted  by  the  plaintiffs  against  the  defendants,  on  an 
account,  alleging  that  the  defendants  were  partners,  and  in  the  progress 
of  the  trial  evidence  was  introduced  for  and  against  the  existence  of 
the  partnership  without  objection,  and  on  the  argument  of  the  case 
before  the  jury,  the  point  was  made  that  no  plea  had  been  filed  denying 
the  partnership;  whereupon  the  Court  allowed  the  defendant,  at  that 
stage  of  the  case,  to  file  his  plea  under  oath,  denying  the  partnership. 
The  counsel  for  plaintiffs  claimed  a  continuance  of  the  case,  on  the 
ground  of  surprise,  which  was  overruled  by  the  Court.  The  plaintiffs 
then  offered  to  introduce  witnesses,  then  in  Court,  to  deny  the  truth  of 
defendants  plea  and  to  prove  the  existence  of  the  partnership  as  alleged 
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in  their  declaration,  which  the  Court  refused  to  allow  them  to  do; 
whereupon  the  plaintiffs  excepted,  and  also  excepted  to  the  admiaaion 
in  evidence  of  a  written  agreement  to  submit  certain  matters  in  con- 
troversy between  the  parties  to  arbitration : 

Held,  that  the  plaintiffs  had  the  legal  right  to  have  requested  the  Coott 
to  charge  the  jury,  that  if  the  defendants  were  sued  as  partners,  tin 
partnership  need  not  be  proved,  unless  denied  by  the  defendants,  on 
oath,  when  no  such  plea  denying  the  partnership  on  oath  had  been 
filed.  When  the  Court  allowed  that  plea  to  be  filed  by  he  defen- 
dant, it  materially  altered  and  changed  the  legal  status  of  the  case 
before  the  Court  and  jury,  so  far  as  the  defendant's  liability  aspirtaer 
was  concerned,  and  if  the  plaintiffs  were  not,  in  the  discretion  of  the 
Court,  entitled  to  a  contiuauce  on  the  ground  of  surprise,  they  certsinlj 
were  entitled  to  introduce  evidence  then  in  Court,  to  controvert  the 
defendant's  plea,  which  evidence  was  not  necessary  to  be  introduced 
to  entitle  the  plaintiffs  to  recover  against  the  alleged  partnershipi  until 
the  plea  was  allowed  to  be  filed  by  the  Court. 

Heldf  further,  that  the  written  agreement  to  submit  certain  matters  in 
controversy  between  the  parties,  without  more,  was  irrelevant  tfd 
improperly  admitted  as  evidence  to  the  jury. 

Evidence.  Pleading.  Amendment.  Continuance.  Be- 
fore Judge  Clark.  Sumter  Superior  Court.  April  Term, 
1871. 

Seymour,  Johnson  &  Company  sued  Seth  K.  Taylor  4 
John  M.  Cobb,  as  partners  under  the  firm  name  of  John  M. 
Cobb,  upon  an  account  for  goods  sold  to  them  on  the  22d  of 
December,  1866.     Taylor  pleaded  the  general  issue.     At  the 
trial  Cobb  testified  that  the  account  was  just,  and  that  he  and 
Taylor  were  partners  when  the  goods  were  bought,  and  that 
they  were  bought  for  the  benefit  of  the  firm.     Taylor  testi- 
fied that  he  and  Cobb  never  were  partners,  but  that  when 
Cobb  closed  business  he  let  him  (Taylor)  take  the  goods  then 
on  hand,  to  pay  what  Cobb  owed  Taylor.     In  rebuttal,  Cobb 
testified  that  these  goods,  on  the  26th  of  December,  were  sold 
to  Hooks  &  Rumph,  by  Taylor's  direction,  and  that  they 
gave  Taylor  their  note  therefor.     In   surrebuttal,   Taylor 
offered  in  evidence  a  writing  whereby,  on  the  1st  of  March, 
1867,  plaintiff  and  himself  agreed  to  submit  to  certain  arbi- 
trators, whether  Taylor  should  pay  the  account,  or  any  part 
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thereof,  with  no  offer  to  show  that  any  proceedings  were  had 
nnder  such  agreement.  The  Court  allowed  the  paper  read 
in  evidence,  over  plaintiff 's  objection.  During  the  argument 
by  Taylor's  attorney,  he  moved  to  amend  by  pleading  that 
there  never  was  such  a  partnership  as  charged.  This  amend- 
ment was  alloweil  to  be  made  over  plaintiff's  objection. 
When  this  amendment  was  filed  plaintiff's  counsel  moved  to 
continue  the  cause,  because  he  was  surprised  by  the  amend- 
ment and  wislied  to  get  evidence  to  show  that  there  was  such 
a  partnership.  The  Court  refused  the  continuance.  Plaintiff's 
counsel  then  proposed  to  introduce  evidence  to  show  that 
there  was  such  a  partnership,  but  the  Court  would  not  allow 
him  to  do  sov    The  jury  found  for  the  defendant 

Plaintiffs  say  the  Court  erred  in  allowing  said  writing  to 
be  used  as  evidence;  in  allowing  the  plea  amended;  in  re- 
fusing the  continuance,  and  in  refusing  to  allow  them  to  in- 
troduce evidence  afHer  the  plea  was  so  amended. 

N.  A.  Smith,  for  plaintiff  in  error,  said  writing  irrelevant : 
Code,  section  3703.  The  plea  was  in  abatement  and  came 
too  late :  Code,  section  1888 ;  3  Bl.  Com.,  301 ;  Code,  section 
3404.  Continuance  should  have  been  allowed :  Code,  sec- 
tion 3470. 

C.  T.  GooDE,  for  defendant. 

Warner,  Judge. 

On  the  statement  of  facts  disclosed  in  the  record,  let  the 
judgment  of  the  Court  below  in  this  case  be  reversed. 


Aaron  L.  Reid,  plaintiff  in  error,  vs  William  Godwin, 

defendant  in  error. 

Where  A  and  B,  being  partners,  executed  a  mortgage  in  the  partnership 
name  npon  all  the  partnership  property  to  A,  one  of  the  partners,  and 
A  transferred  the  mortgage  to  R,  the  plaintiff  in  error,  who  was  pro- 
ceeding to  foreclose  the  same  on  the  individual  property  of  B,  the  other 
partner,  and  upon  the  trial  the  Court  ruled  out  the  mortgage  as  evi- 
dence and  a  verdict  was  taken  for  B : 
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Held,  That  individual  property  is  not  embraced  by  a  mortgage  executed 
by  partners  on  their  property,  except  it  is  specifically  set  forth  and 
described,  and  that  the  Court  committed  no  error  in  its  holding  under 
the  fact«  of  this  case. 

Evidence.  Mortgages.  Before  Judge  Strozier.  Dough- 
erty Superior  Court.     December  Term,  1870. 

Kendrick  and  Godwin  contracted  with  one  of  its  mem- 
bers, that  in  consideration  of  his  advancing  to  the  firm  certain 
money  to  carry  on  their  farm,  he  should  have  control  of  the 
crops  for  reimbursement,  and  "a  lien  upon  the  entire  estate" 
of  the  firm,  and  under  this  written  agreement  he  advanced 
$5,000  00,  and  took  the  firm  note,  payable  to  himself.  Sub- 
sequently Reid,  as  transferee  of  said  note  and  mortgage  filed 
a  rule  nisi  to  foreclose  the  mortgage  upon  certain  lands  speci- 
fied in  the  rule  (but  not  in  the  mortgage)  as  the  property  of 
Godwin. 

Godwin  objected  to  the  foreclosure  upon  the  grounds  that 
he  was  adjudged  a  bankrupt,  and  therefore  Reid  could  notsne 
him,  because  the  note  was  discharged ;  because  the  firm  could 
not  make  a  mortgage  to  one  of  its  members ;  because  tlie 
said  land  was  not  covered,  by  terms  or  intention,  by  said 
mortgage,  and  last,  because  the  land,  in  the  rule  specified,  is 
not  a  part  of  his  estate. 

When  the  cause  was  to  be  tried  and  plaintifi^  tendered  the 
mortgage  in  evidence,  it  was  objected  to  upon  the  ground  that 
it  was  irrelevant  to  the  case  made  by  the  rule,  and  the  Court 
rejected  it.     This  is  assigned  as  error. 

HiNES  &  HoBBS,  for  plaintiff  in  error. 
D.  H.  Pope,  for  defendant. 

LocHRANE,  Chief  Justice. 

The  question  in  this  case  arises  upon  proceedings  institu- 
ted to  foreclose  a  mortgage  under  the  following  statement  of 

facts : 

In  March,  1867,  Kendrick  and  Godwin,  planters  in  Dough- 
erty county,  entered  in  their  copartnership  name^  into  a  con- 
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ict  with  Kendrick,  one  of  the  said  partners,  in  his  iudivid- 
J  capacity,  by  which  he  was  to  advance  to  the  copartner- 
ip  plantation  supplies,  and  to  secure  him  for  such  advances 
is  mortgage  was  executed,  by  wliich  the  crops  were  pledged, 
id  in  case  of  their  failure  to  meet  the  liability,  then  the  en- 
•e  estate  of  the  parties  of  the  second  part  were  bound  for 
e  fulfillment  of  the  same.  Kendrick  assigned  this  mort- 
ige  to  Reid,  the  plaintiff  in  error,  who  proceeded  by  rule 

foreclose  it  upon  the  lands  of  Godwin,  not  specified  in  the 
ortgagc,  and  which  were  his  individual  property.  The 
ourt  below  held  that  unless  the  lots  were  specifically  men- 
aned  in  the  mortgage,  it  would  not  go  to  the  jury,  who 
id  been  empanneled  to  try  the  issue  of  facts  in  this  case 
id  they,  in  pursuance  of  such  ruling  by  the  Court,  found  for 
le  defendant  And  this  is  the  judgment  of  the  Court 
rought  before  us  for  review. 

Under  the  facts  of  this  case  we  are  satisfied  that  a  mort- 
ige  made  by  copartners  includes  only  their  partnership 
roperty,  and  cannot  be  foreclosed  as  against  the  individual 
foperty  of  either  of  the  i)artners,  unless  specifically  men- 
oned  therein. 

Judgment  affirmed. 


3HN  G.  Tyus,  plaintiff  in  error,  vs.  Y.  G.  Rust,  defend- 
ant in  error. 

bis  was  an  action  brought  by  the  plaintiff  against  the  defendant,  as  a 
warehouseman,  to  recovey  the  value  of  fifty-two  bales  of  cotton,  which 
the  plaintiff  alleges  were  sold  and  converted  by  the  defendant  contrary 
to  his  instructions,  and  without  his  authority.  The  evidence  on  this 
main  point  in  the  case  was  conflicting.  The  jury  found  a  verdict  for 
the  defendant,  and  the  plaintiff  made  a  motion  for  a  new  trial  on  sev- 
eral grounds,  which  was  overruled  by  the  Court,  and  the  defendant 
excepted : 

M,  That  taking  the  whole  charge  of  the  Court  to  the  jury  as  to  the 
defendant's  liabilty  under  the  law  applicable  to  the  facts  of  the  case, 
as  disclosed  by  the  record,  there  was  no  error  in  that  charge: 
M/urthetf  That  although  there  may  have  been  a  preponderance  of 
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evidence  on  the  part  of  the  plaintiff,  still,  it  was  a  question  for  the 
jary  to  determine  as  to  the  credibility  and  weight  which  they  woald 
give  to  the  evidence  of  the  respective  witnesses  sworn  in  the  case,  and 
there  being  sufficient  evidence  to  sustain  the  verdict,  this  Court  will 
not  disturb  it.  This  is  a  Court  alone  for  the  correction  of  legal  errors, 
and  it  will  not  usurp  the  functions  of  the  juries  of  the  country,  in  de- 
cidins^  upon  the  weight  and  credit  to  which  the  testimony  of  witnessei, 
sworn  on  the  trial,  are  entitled  to  receive  in  determining  questions  of 
fact,  when  no  rule  of  law  has  been  violated ;  and  this  we  have  earnestly 
endeavored  to  impress  on  the  minds  of  parties  and  their  counsel,  bj 
the  repeated  rulings  of  the  Court. 

Bailment.  Evidence,  etc.  Warehousemen.  Factors.  Before 
Judge  Harrell.  Dougherty  Superior  Court.  March, 
1871. 

Tyus  brought  trover  against  Rust  for  certain  bales  of  cot- 
ton.    On  the  trial  the  following  facts  appeared,  about  which 
there  was  no  controversy.     Sims  &  Rust  were  warehousemen 
and  commission  merchants,  and  had  usually  sold  Tyus'  cot- 
ton for  him.     In  the  winter  of  1862-3,  Tyus  was  moving 
from  the  county,  and  delivered  said  cotton  to  them  and  took 
their  warehouse  receipt  therefor,  in  which  it  was  stated  that 
the  cotton  was  "  subject  to  this  receipt  or  his  order,  on  pay- 
ing customary  charges  and  all  advances."     They  then  let  Ty- 
us have  $1,000  00.     One  Collins  was  present  when  the  cot- 
ton was  delivered  and  the  money  taken.     Cotton  was  then 
worth  fourteen  cents  per  pound ;  Tyus  said  he  would  not 
sell  till  he  could  get  eighteen  cents  per  pound,  and  Sims  & 
Rust  did  sell  it  in  March  1863,  for  nineteen  and  half  cents 
per  pound.     Sims  died.     Tyus  demanded  this  cotton  from 
Rust,  and,  on  his  failure  to  deliver  it,  sued  him. 

Collins  testified  that  Tyus  told  Rust  that  he  did  not  wish 
to  sell  because  cotton  was  too  low,  but  wanted  $1,000  00, 
and  would  leave  Collins  as  his  agent,  and  if  Rust  needed  the 
$1,000  00  before  the  cotton  was  soltl  to  let  him  know  and 
he  would  repay  it,  even  if  it  rendered  a  sale  of  the  cotton 
necessary;  he  did  not  hear  Tyus  authorize  Rust  to  sell  the 
cotton,  but  did  hear  him  tell  Rust  that  he,  Collins^  was  his 
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gent  to  control  the  cotton.  Tyus  told  Collins  to  sell  if  he 
ould  get  eighteen  cents  per  pound^  and  Collins  did  try  to 
bU  at  that  price,  but  failed. 

Tyrus  testified  that  he  told  Rust  that  he  wished  to  store 
lis  cotton,  as  he  was  leaving  the  county.  He  said  when  he 
;ot  the  $1,000  00  it  was  not  as  an  advance  on  the  cotton, 
»iit  was  borrowed  by  his  telling  Bust  that  Collins  would  sell 
Tyns'  com  and  repay  it  and  if  Collins  failed  and  Bust 
leeded  the  money  and  would  notify  him  he  would  repay  him, 
iven  if  he  had  to  sell  cotton.  He  said  Collins  heard  all 
his.  At  the  time  of  storing  he  owed  Sims  &  Rust  $300.00. 
further,  he  said  that  in  May,  1863,  Collins  tendered  Rust 
he  $1,000  00,  and  demanded  the  cotton,  but  he  said  Tyus 
>wed  him  nothing,  but  that  he  had  a  balance  due  Tyus,  and 
iiat  he  could  not  deliver  because  of  said  sale.  But  he  said 
Kust  admitted  he  had  no  authority  to  sell. 

Rust  testified  that  Tyus  told  him  to  sell  his  cotton  at 
Hghteen  cents,  and  got  an  advance  of  $1,000  00  on  it;  all 
said  and  done  in  presence  of  Collins,  and  Rust  understood 
that  Collins  was  only  autliorized  to  receive  proceeds  when 
ihe  sale  might  occur.  He  did  not  sell  to  pay  said  advance, 
t)ut  in  obedience  to  said  instructions.  He  denied  that  any 
)ffer  had  been  made  of  storage,  or  advances  or  other  thing 
3efi>re  this  suit  was  brought,  and  denied  that  anything  was 
taid  about  selling  corn  to  pay  the  $1,000  00. 

For  requests  to  charge,  and  the  charge  as  given,  see  the 
notion  for  new  trial.  There  was  a  verdict  for  defendant. 
PlaintiiT  moved  for  a  new  trial  upon  the  following  grounds : 

1st.  That  the  Court  erred  in  charging  the  jury  that  be- 
bre  plaintifi*  could  recover  he  must  show  that  he  paid  the 
charges  for  storage  and  advances,  or  tendered  the  money  for 
laid  charges  and  advances. 

2d.  That  the  Court  erred  in  charging  the  jury  that  if  the 
lefendant  received  the  cotton  as  a  warehouseman,  or  as  a 
actor  and  commission  merchant,  or  as  a  special  bailee,  he 
iras  entitled  to  retain  the  same  until  the  charges  which  had 
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accrued  thereon,  up  to  the  time  of  the  demand,  were  paid  or 
tendered  by  plaintiffs. 

3.  That  the  Court  erred  in  charging  the  jury  under  the 
facts  in  this  case,  that  if  the  cotton  in  dispute  was  delivered 
to  defendant  as  a  warehouseman,  he  had  no  right  to  sell  it, 
but  if  it  was  delivered  to  defendant  as  a  factor,  he  had  a  right 
to  sell  the  cotton  to  cover  the  charges  and  advances,  without 
charging  that  his  right  to  sell  was  only  to  sell  enough  of  the 
cotton  to  pay  the  charges  and  advances,  and  before  doing 
this  it  was  his,  defendant's,  duty  to  notify  plaintiff  of  hi« 
demands  for  charges  and  advances  and  that,  unless  they  were 
paid,  he  should  be  compelled  to  reimburse  himself  by  a  sale 
of  a  suflScient  portion  of  the  cotton. 

4.  That  the  Court  erred  in  charging  the  jury,  as  requested 
by  counsel  for  defendant,  that  the  plaintiff  is  not  entitled  to 
recover  the  cotton  from  the  defendant,  or  any  other  thing  in 
lieu  thereof  by  way  of  damages — if  at  the  time  of  the  com- 
mencement of  this  suit,  there    were  any  sum  or  sums  dae 
defendant  for  advances  made  by  Sims  &  Rust  to  said  plaintiff, 
or  for  expenses  and  storage  on  said  cotton,  unless  the  plain- 
tiff had,  prior  to  the  commencement  of  said  suit,  paid  said 
amounts,  or  offered  to  do  so,  unless  he  converted  said  cotton 
without  or  against  instructions  from  the  plaintiff. 

5.  The  Court  erred  in  refusing  to  give  the  following 
charge  as  requested  by  plaintiff's  counsel,  but  in  qualifying 
the  same  as  follows:  (Charge  requested.)  "If  they,  the 
jury,  believe  from  the  evidence  that  plaintiff  delivered  the 
cotton  (the  cotton  sued  for)  for  storage,  and  not  for  sale,  they 
must  find  for  plaintiff."  (Qualified  by  the  Judge.)  "  If,  at 
the  time  plaintiff  demanded  the  cotton,  he  paid  the  account 
of  charges,  or  tendered  them." 

6.  The  jury  found  contrary  to  the  charge  of  the  Court. 
The  Court  charged  the  jury  that  it  made  no  difference  in 
what  capacity  the  defendant  received  the  cotton,  whether  as 
warehouseman,  commission  merchant,  factor  or  special  bailee, 
if  he  disobeyed  the  instructions  of  Tyus,   the  plaintiff,  and 
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>ld  the  cotton,  aud  converted  the  j)rocee<l8  to  his  own  use, 
{?hctlier  Tyus  had  paid  said  charges  or  not)  he  is  liable,  aud 
[ley  should  find  iu  favor  of  plaintiiT. 
7-  The  jury  found  contrary  to  the  following  charges  re- 
uestcd  by  plaintiff  and  given  by  the  Court :     1.  A  delivery 
f  cottou  to  a   warehouseman  gives  the  warehouseman  no 
uthority  to  sell,  unless  specially  authorized  to  do  so.     2.  If 
?yu8  empowered  Collins,  in  the  presence  of  Rust,  to  sell  the 
otton,  that  was  no  authority  to  Rust  to  sell.    3.  If  the  receipts 
lonotcontain  authority  to  sell,  then  the  defendant  must  prove 
in  authority  by  plain tiflF  to   defendant,  to  sell.     4.  A  power 
;iveu  to  Collins  to  sell,  is  not  sufficient  to  authorize  a  sale  by 
£ust.    5.  A  factor  has  no  power  to  sell  without  authority  of 
lis  principal,  unless  it  is  for  the  purpose  of  covering  advances 
)r  cliarges,  and  then  only  a  sufficiency  to  cover  such  advances. 
5.  If  at  the  time  of  the  deposit  of  said  cotton,  Tyus  borrowed 
|1,000  00  from  Rust,  and  it  was   not  connected  with  the 
x>tton,  but  an  independent  contract.  Rust  had  no  lien  upon 
Jie  cotton  for  its  payment.     7.  If  a  warehouseman  has  a 
lien  for  advances  made,  then  he  can  only  sell  such  portion  of 
the  goods  as  will  satisfy  his  advance,  and  no  more ;  but  if  he 
should  sell  the  whole  amount  of  the  goods,  then  it  is  a  tres- 
[>ass  ah  initio,  and  he  cannot  set  up  the  advancement  as  an 
excuse  for  a  non  delivery  of  the  goods.     8.  If  Rust  sold  the 
X)tton  without  instructions  from  his  principal,  he  did  so  at 
bis  peril,  and  he  is  liable  to  the  plaintiff,  whether  he  made  a 
mistake  mala  fide  or  bona  fide,     9.  The  measure  of  damages 
is  the  highest  price  of  such  cottons  in  the  Albany  market 
since  conversion  and  up  to  the  time  of  suit.     (See  Code, 
3010.) 

8.  That  the  jury  found  contrary  to  the  charge  of  the  Court 
in  this — the  Court  charged  that  if  Rust  sold  the  cotton  un- 
der the  instructions  of  Tyus,  they  should  find  for  defen- 
dant, but  if,  without  or  against  instructions,  they  should  find 
for  plaintiff. 

9.  The  defendant's  counsel  requested  the  Court  to  charge, 
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that,  while  the  jury  are  at  liberty,  under  the  law,  to  disre- 
gard the  testimony  of  either  of  the  parties,  or  to  believe  the 
one  and  not  the  other,  yet  they  cannot  so  regard  or  treat  tbe 
testimony  of  a  disinterested  witness  or  third  person,  and  if 
the  testimony  of  either  of  the  parties  is  sustained  and  corrobor- 
ated by  the  evidence  of  such  person  and  disinterested  witneis, 
and  the  testimony  of  the  other  is  in  conflict  with  the  evidence 
of  such  third  person,  then  the  jury  should  give  credit  to  tbe 
testimony  of  such  of  the  parties  as  should  be  sustained  and 
corroborated  rather  than  to  the  other  in  conflict  with  such 
disinterested  witness,  which  charge  the  Court  gave  with  the 
following  qualifications : 

''  That  the  jury  must  look  to  the  circumstances  and  interest 
of  all  the  witnesses,  and  decide  upon  the  weight  of  testimony 
according  to  the  conviction  of  their  judgments  upon  a  con- 
sideration of  the  whole  evidence." 

And  the  jury  found  contrary  to  said  charge,  as  the  testimony 
of  Collins  contradicted  the  testimony  of  Rust,  and  sustains 
and  corroborates  that  of  Tyus. 

10.  Because  the  Court  erred  in  permitting  Y.  G.  Rust  to 
prove,  by  his  own  oath,  over  the  objection  of  plaintiff's 
counsel,  that  at  the  time  of  the  deposit  of  the  cotton  and 
contemporaneous  with  the  receipt,  plaintiff  directed  him, 
defendant,  to  sell  the  cotton.  To  which  evidence  plain- 
tiff objected.  1st.  Because  it  varied  and  contradicted  the 
receipt.  2d.  Because  the  warehouse  receipt  was  a  contract 
in  writing,  and  all  negotiations  were  merged  in  the  receipt, 
and  could  not  be  introduced  to  vary,  add  to,  or  contradict 
said  contract — which  objection  the  Court  overruled,  and 
admitted  the  evidence. 

11.  Because  the  jnry  found  contrary  to  the  charge  of  the 
Court,  contrary  to  the  evidence,  and  the  weight  of  evidence, 
contrary  to  law,  in  violation  of  law,  and  without  law  or 
evidence. 

The  Court  refused  a  new  trial,  and  that  is  assigned  as 
error.    (The  judge  certified  that  charge  numbers  one  and 
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two  are  to  be  taken  in  connection  with  the  last  clause  of 
namber  four  and  the  charge  specified  in  number  six.) 

William  E.  Smith;  H.  Morgan,  for  plaintiff  in  error. 
Vason  &  Davis  ;  R.  F.  Lyon,  for  defendant. 

Warner,  Judge. 

Let  the  judgment  of  the  Court  below  overruling  the  mo- 
tion for  a  new  trial  in  this  case  be  affirmed. 


Caroline  M.  Kelly,  by  next  friend,  plaintiff  in  error,  vs. 
E.  B.  Tate,  administrator,  defendant  in  error. 

Where  the  bill  shows  the  Act  of  the  Legislature  changing  county  lines 
had  placed  the  land  in  controversy  within  a  different  county  from  that 
in  which  the  suit  respecting  the  title  thereto  was  tried,  and  the  judg* 
ment  obtained  thereon  in  such  county  is  about  being  enforced  by  the 
eviction  of  the  parties,  and  this  bill  was  filed  to  pray  the  interposition 
of  a  Court  of  equity  by  injunction  to  restrain  such  eviction,  and  the 
Coart  refused  the  injunction : 

Heldy  That  this  was  error.  The  Act  changing  the  county  lines  deprived 
the  Court  trying  the  case  of  any  jurisdiction  in  the  premises,  and  the 
process  of  the  Court  under  it  ought  not  to  be  enforced. 

Ejectment.  Jurisdiction.  Void  judgment.  Before  Judge 
Clark.    Macon  county.     Chambers,  July,  1871. 

Tate  brought  ejectment  against  Abner  Kelly  for  a  lot  of 
land  in  Sumter  county.  Pending  this  action  the  lot  was  cut 
off  from  Sumter  and  made  part  of  Macon  county,  by  the 
General  Assembly.  No  notice  was  taken  of  this,  as  appears ; 
the  cause  was  tried  and  the  jury  found  for  Tate.  When  tlie 
sheriff  was  about  to  evict  Abner  Kelly,  pursuant  to  said 
judgment,  his  wife,  by  him  as  her  next  friend,  filed  her  bill 
for  injunction. 

She  averred  that  said  judgment  was  void  for  want  of  ju- 
risdiction, because  of  the  facts  aforesaid.     Further  she  aver- 
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red  that  she  was  uot  a  party  to  said  judgment,  and  therefore 
not  bound  by  it.  To  show  her  interest  in  the  land  she  stated 
certain  facts  going  to  show  that  said  land  was  her's  when  she 
married  Kelly,  which  marriage  was  since  the  Act  of  1866, 
making  property  owned  by  the  wife,  prior  to  marriage,  her 
separate  estate,  notwithstanding  coverture.  These  specifica- 
tions are  not  material,  as  the  judgment  of  the  Court  is  pat 
upon  the  ground  of  jurisdiction  alone.  Notwithstanding  the 
said  Act  changing  the  county  in  which  this  land  was,  andtbe 
other  averments  in  the  bill,  the  Chancellor  refused  the  in- 
junction, and  that  is  assigned  as  error. 

John  R.  Worrill,  J.  A.  Ansley,  by  A.  W.  Hammond 
&  Son,  for  plaintiff  in  error.  As  to  jurisdiction  :  Artide 
5,  section  12,  division  7th  Constitution  of  1868;  10 Georgia 
Reports,  241 ;  9th,  130. 

C.  T.  GooDE,  for  defendant. 

LocHRANE,  Chief  Justice. 

It  appears  from  the  record  that  the  land  in  controversy 
had  been,  by  an  Act  of  the  Legislature,  placed  in  a  different 
county  from  that  in  which  the  suit  was  instituted,  and  the 
trial  of  the  right  or  titles  thereto  was  had,  and  that  a  bill 
was  filed  to  restrain  the  eviction  upon  the  process  founded  on 
the  judgment  in  such  Court,  and  the  Court  refused  to  grant 
the  injunction  prayed. 

We  reverse  this  judgment.  For  after  the  Act  of  the  L^V 
lature  changed  the  territorial  limits  of  the  county,  and  the 
land,  the  subject  of  the  suit,  fell  within  a  different  county, 
the  Court  was  deprived  of  all  jurisdiction  over  the  subject 
matter  of  the  litigation,  and  upon  these  facts  being  showD| 
ought  to  have  granted  the  injunction  sought. 

Judgment  reversed. 
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William  A.  Rawson,  plaintiff  in  error,  vs.  William  B. 

Thornton,  defendant  in  error. 

This  was  a  bill  filed  by  tbe  complainant,  against  the  defendant,  to  revive  a 
dormant  jadgment,  and  to  have  a  tract  of  land,  covered  by  a  bome- 
itead,  made  subject  thereto,  for  the  payment  of  the  purchase-money 
thereof.  At  the  trial  term  of  the  case  a  motion  was  made  to  dismiss 
the  bill,  on  the  ground  that  there  was  no  equity  in  it  which  would  give 
to  a  Court  of  equity  jurisdiction  of  the  case.  The  Court  sustained  the 
motion  and  dismissed  the  bill ;  whereupon  the  complainant  excepted. 

•Held,  That  the  allegations  in  the  complainant* s.bill  did  not  make  such  a 
case  as  would  give  to  a  Court  of  equity  jurisdiction  thereof,  but  on  the 
contrary,  his  remedy  in  a  Court  of  law  was  ample  and  complete,  and 
that  there  was  no  error  in  dismissing  the  bill  at  the  trial  term  of  the 
case,  for  want  of  equitable  jurisdiction  in  the  Court. 

Homestead.    Dormant  judgments.     Relief.    Before  Judge 
Harrell.     Stewart  Superior  Court.     April  Term,  1871. 

Bawson's  bill  against  Thornton  was  as  follows  :  On  the 
10th  of  August,  1859,  said  Thornton  bought  of  one  Flowers, 
certain  described  land,  giving  therefor  Thornton's  note  for 
$813  00,  due  the  25th  of  December,  1859.  In  a  due  course 
of  trade  and  for  value,  on  the  day  first  aforesaid,  Flowers 
transferred  said  note  to  Rawson,  indorsing  the  same.  At 
April  Term,  1861,  of  said  Court,  Rawson  sued  Thornton 
and  Flowers  on  said  note,  and  in  October,  1861,  had  judg- 
ment against  them,  and  fi.  fa.  issued  30th  November,  1861. 
On  the  16th  of  February,  1864,  Rawson  paid  the  clerk  the 
costs  due  thereon,  and  on  the  5th  of  November,  1867,  received 
$300  00  on  the  J?,  fa.  On  the  25th  of  January,  1869,  the 
Ji.  fa.  was  levied  on  said  land.  Thornton  made  affidavit 
''that  he  desired  to  take  the  benefit  of  the  remedy  provided 
for  in  an  Act  of  the  Legislature  of  said  State,  passed  in  1868, 
and  known  as  an  Act  for  the  relief  of  debtors,  and  to  author- 
ize the  adjustment  of  debts  upon  i)rinciple8  of  equity.^' 
Receiving  this  affidavit,  the  sheriff  would  not  sell  said  laud. 
Subsequently  Thornton  applied  for  and  had  his  homestead 
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set  apart  in  said  land.  Flowers  is  dead,  has  no  admiaistn- 
tor,  and  it  is  supposed  he  never  will  have. 

He  prayed  that  his  judgment  be  revived,  that  said  affidavit 
be  set  aside  for  want  of  conformity  to  the  Relief  Act  of  1868, 
and  that  said  land  be  declared  subject  to  the  payment  of  thb 
jndgment. 

Thornton  answered  the  bill.  At  the  trial  term  his  counsel 
demurred  to  the  bill  for  want  of  equity,  and  moved  to  dismiss 
it.  It  was  dismissed  for  want  of  equity.  Error  is  assigned 
upon  the  ground  that  said  demurrer  came  too  late,  and  that 
the  bill  did  contain  equity. 

Beall  &  Tucker  for  plaintiff  in  error.  Demurrer  most 
be  at  first  term  :  R.  Code,  sections  4132,  4133;  1  BaleysEq., 
section  187;  20th  Ga.  R.,  379;  27th,  238.  There  is  qoity 
in  the  bill.  Acts  1868,  pg.  29,  section  12;  R.  Code,  section 
3030.  Revival  of  judgments :  Revised  Code,  sections  3546, 
2863. 

I.  L.  WiMBERLY ;  M.  GiLLis,  by  H.  Fielder,  for  de- 
fendant. 

Warner,  Judge. 

There  was  no  error  in  the  judgment  of  the  Court  below, 
in  dismissing  the  complainant's  bill  for  want  of  equity  oa 
the  statement  of  facts  disclosed  in  the  record. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


James  B.   Walker,  plaintiff  in  error,  r«.  William  H. 

Whitehead,  defendant  in  error. 

1.  Where  the  Court  below  dismissed  a  case  under  the  provisions  of  tb« 
Act  of  13th  October,  1870,  for  failure  to  file  the  affidavit  required,  tbt 
the  party  had  paid  all  legal  taxes  due  and  chargeable  thereon : 

Heldj  That  this  provision  of  the  Act  of  October,  1870,  is  constitutioftfi) 
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and  the  Legislatare  of  the  State  had  the  power  under  the  Constitution, 
to  pass  such  laws  as  was  deemed  essential  to  the  public  welfare  and  is 
the  proper  arbiter  of  the  policy  of  such  laws.  And  Courts  have  no 
right  to  restrain  by  construction,  the  power  delegated  by  the  people  in 
convention,  to  the  people's  representatives. 

2.  Held  agairij  That  the  duty  to  pay  legal  taxes  due  and  chargeable  upon 
property  is  one  of  the  highest  duties  imposed  by  government  upon  its 
citizens,  and  it  is  not  an  impairment  of  the  obligation  of  contracts  for 
the  State  to  require  payment  of  such  taxes  due  thereon  and  prescribe 
the  mode  by  which  such  payment  shall  appear,  before  her  Courts,  with 
their  process  and  powers,  may  be  used  to  enforce  such  contracts. 

8.  Held  again.  That  if  the  failure  to  pay  legal  taxes  due  the  Slate  or 
make  affidavit  that  they  have  been  paid,  after  six  months  has  been 
granted  by  the  Legislature  for  that  purpose,  works  a  failure  of  the 
remedy  by  law  to  enforce  contracts,  such  failure  of  the  remedy  is  the 
legitimate  result  of  the  failure  of  the  party  to  pay  his  legal  tax  or 
comply  with  the  laws  of  the  State,  and  such  failure  of  the  remedy,  so 
invoked  by  the  party  himself,  is  not  an  impairment  of  his  obligation  of 
contract. 

McCat,  Judge,  concurring : 

1.  The  Act  of  October  18th,  1870,  requiring  all  legal,  taxes  then  due  to 
be  paid  npon  debts  contracted  prior  to  June  1st,  18G5,  before  any 
judgment  shall  be  had,  or  any  levy  or  sale  made  to  recover  the  same, 
and  requiring  the  dismissal  of  any  pending  suit  upon  such  debts,  if  the 
plaintiff,  within  six  months  after  the  passage  of  the  Act,  fail  to  file  an 
affidavit  that  such  legal  taxes  have  been  paid,  imposes  no  duty  upon 
the  plaintiff  inconsistent  with  that  clause  of  the  Constitution  of  the* 
United  States  prohibiting  any  State  from  passing  any  law  impairing 
the  obligation  of  contracts. 

2.  The  Act  of  October  13th,  1870,  only  requires  the  performance  of  a 
legal  duty  imposed  by  the  laws  of  this  State,  at  the  date  of  the  con- 
tract, which  legal  duty,  if  not  performed  at  the  time  agreed  by  law, 
may,  nnder  section  8G6  of  the  Code,  be  performed  at  any  time  there- 
after. And  it  is  clearly  within  the  power  of  the  Legislature  to  impose 
upon  the  suitors  in  its  Courts  the  present  performance  of  said  duty  as 
a  condition  precedent  to  the  use  of  the  powers  and  principles  of  the 
Court  for  the  collection  of  the  debt,  upon  which  the  duty  arises.  Such 
penalty  is  not  for  the  past  failure  to  pay,  but  for  the  refusal  to  perform 
a  present  and  continuing  duty. 

Warner,  Judge,  dissenting. 

Constitutional  law.     Relief  Act  of  1870.    Before  Judge 
Stbozieb.    Baker  Superior  Court.    May  Term,  1871. 
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In  December,  1869,  Walker  sued  Crutchfield  on  his  prom- 
issory note  for  $7,219  47,  dated  on  the  28th  of  March,  1864, 
and  due  on  the  19th  of  March,  1865,  on  which  $1,36123 
was  paid  on  the  1st  of  January,  1867,  and  $1,200  O0onth« 
26th  of  November,  1868.     At  May  Term,  1870,  when  the 
cause  was  called,  defendant's  counsel  moved  to  dismiss  it  be- 
cause the  plaintiff  had  not  filed  an  affidavit  that  he  had  paid 
all  legal  taxes,  etc.,  as  required  by  the  Relief  Act  of  13th  of 
October,  1870.     Plaintiff's  counsel  objected  upon  the  ground 
that  said  Act  was  void  because  passed  after  the  time  allowed 
by  the  Constitution  for  a  session  of  the  General  Assembly 
had  passed,  and  because  it  was  contrary  to  the  Constitution 
of  the  United  States,  in  that  it  impaired  the  obligation  of 
the  contract.     Further,  he  proposed  to  show  that  no  taxes 
were  due  on  said  paper,  because  Crutchfield  was  of  doubtful 
solvency,  and  proposed  then  to  pay  the  taxes.     The  Court 
held  that,  as  the  time  for  filing  said  affidavit  was  expired,  no 
excuse  would  avail,  and  dismissed  the  cause.     This  is  as- 
signed as  error. 

HiNES  &  HoBBS,  for  plaintiff  in  error. 

Lyon,  DeGraffexried  &  Irvin  ;  W.  A.  Hawkins,  for 
defendant. 

LocHRANE,  Chief  Justice. 

The  plaintiff  brought  his  action  against  William  H. 
Whitehead,  in  Baker  Superior  Court.  When  the  case  came 
on  for  trial,  the  Court  dismissed  the  action,  upon  motion, 
upon  the  ground  that  the  j)laiutifT  had  not  filed  his  affidavit 
in  relation  to  the  payment  of  taxes,  under  the  second  section 
of  the  Act  of  October  13th,  1870,  and  grante<l  an  order 
dismissing  said  action,  which  is  excepted  to  and  forms  the 
ground  of  ol)jection  in  this  case.  It  is  contended  that  the 
Act  in  question  is  unconstitutional,  upon  the  various  grounds 
which  have  been  argued  and  reargued  before  this  Court, 
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intil  the  path  has  become  beaten  down,  and  the  general 
luthorities  familiar  to  every  Court  and  every  lawyer.  In 
;he  view  which  we  entertain  of  this  case,  it  would  be  a  waste 
>f  time  to  review  the  list  of  authorities  which  have  been 
^resented  relative  to  the  infringement  or  impairment  of  con- 
:racts.  This  question  has  been  adjudicated  under  the  previous 
^cts,  so  far  as  principle  and  analogy  may  render  it  applicable. 
But  I  do  not  think  that  the  case  at  bar  involves  any  review 
3f  the  principles  of  the  decisions.  The  Legislature  of  Georgia 
has  declared,  by  the  Acts  in  question,  that  her  Courts  shall 
be  closed  to  the  inforcement  of  debts  until  the  legal  taxes, 
due  thereon  have  been  paid,  and  granted  six  months  after 
the  passage  of  such  enactment,  within  which  parties  plain- 
tiff, designing  to  use  the  processes  of  Court,  should  conform 
to  the  legal  requisition  made  upon  them.  Had  the  State  of 
Georgia,  through  her  Legislature,  the  constitutional  power 
to  pass  this  Act?  If  she  had,  then  the  question  is  settled. 
Before  expressing  an  opinion  upon  this  proposition,  let  us 
first  see  simply  what  the  Act  is.  It  requires  a  citizen  or 
other  party,  before  using  the  processes  of  her  Courts,  to  pay 
all  the  legal  taxes  chargeable  by  law  upon  such  claims.  We 
need  not  discuss  the  power  of  the  Legislature.  Section  5th, 
Article  III.,  of  the  Constitution  of  1868,  Code,  5145,  declares 
"  the  General  Assembly  shall  have  power  to  make  all  laws 
&nd  ordinances  consistent  with  this  Constitution,  and  not 
repugnant  to  the  Constitution  of  the  United  States,  which 
they  shall  deem  necessary  and  proper  for  the  welfare  of  the 
State."  This  grant  of  power,  delegated  by  the  people  in 
convention  to  the  legislative  branch  of  the  government,  is 
18  broad  as  the  limits  of  the  State,  and  as  comprehensive  as 
the  public  interests  or  public  welfare  may  demand.  It  is  a 
right  restrained  by  only  two  limitations  :  First,  the  Consti- 
tution of  the  State  itself,  and  second,  the  Constitution  of  the 
[iDited  States. 

By  reference  to  the  Constitution  of  Georgia,  the  power  of 
taxation  is  declared  to  exist  over  the  whole  State,  and  shall 
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be  exercised  by  the  General  Assembly.  The  Constitution  of 
tlie  United  States  contains  no  inhibition  upon  this  exercise 
of  the  sovereign  power,  bnt  it  is  recognize<l ;  nor  indeed  could 
it  be,  in  any  manner,  impinged.  If  it  be  then  a  conceded 
riglit  tliat  the  State  has  the  iK>\ver  to  ini|>o5e  taxes,  it  follows 
that  she  may,  in  the  wisdom  and  the  will  of  the  constituted 
authorities,  provide  means  for  their  collection,  and  impose 
{>enalties  upon  all  who  may  fail  in  their  compliance  with  her 
legitimate  demands.  And  a  |>ower,  therefore,  to  impose  tax 
and  collect  the  same,  is  one  which  can  be  questioned  by  no 
authority  whatever.  Xor  is  it  in  the  province  of  Courts  to 
pass  upon  the  wisdom  of  legislative  Acts,  or  restrain  their 
inforcement,  except  there  be  clear  violation  of  some  consti- 
tutional provision.  We  then  come  to  the  Constitution  of  the 
United  States.  Article  I.,  section  10,  contains  the  limitation 
of  the  powers  of  the  individual  States,  and  which  declares, 
among  other  things,  ^'  no  State  shall  pass  any  law  impairing 
the  obligation  of  contracts." 

Does  the  Act  in  question  fall  within  this  Constitutional 
inhibition.     The  preamble  to  the  Act  declares  its  purpose  to 
be  "an  Act  to  extend  the  lien  of  set-off  and  recoupment  as 
against  debts  contracteil  before  the  first  day  of  June,  I860, 
and  to  deny  to  such  debt^s  the  aid  of  the  Courts  nntil  the 
taxes  thereon  have  been   paid."     Thus  it  will  be  seen  that 
the  declared  purpose  of  the  Act  is  not  to  interfere  with  the 
contract,  whatever  it  may  be,  or  to  impair  its  obligation, but 
is  simply,  in  effect,  to  compel  parties  to  pay  their  l^al  taxes 
chargeable  by  law  or  declare  the  same  have  been  paid,  before 
the  Courts  of  Georgia  will  give  the  benefit  of  its  processes 
and  powers  an<l  the  use  of  its  legal  officers  to  enforce  the 
contract  or  obligation.     But  it  may  be  said  that  this  law  is 
cunningly  deviseil  to  accomplish  a  different  result  from  that 
which  the  Legislature  have  declared  ;  because  the  right  of 
a  State  Court  to  dismiss  suits  when  the  legal  taxes  have  not 
been  paid,  as  an  original  proposition  will  scarcely  be  ques* 
tioned.     The  United  States   has  devised,  in  its  wisdom,  a 
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scheme  of  laws  for  the  collection  of  taxes  and  contracts  or 
obligations  failing  to  bear  upon  their  face  the  proper  stamps 
attesting  the  payment  of  such  tax  upon  promissory  notes. 
It;s  Courts  will  not  entertain  jurisdiction  of  such  notes,  and 
Buch  denial  of  the  use  of  the  Federal  Courts,  its  processes, 
powers  and  ofEcers  is  not  considered  an  impairment  of  the 
obligation  of  the  contract,  but  arises  from  the  fault  of  the 
plaintiff  in  not  affixing  the  evidence,  in  the  manner  prescribed 
by  the  laws  of  the  United  States,  to  the  instrument.  And 
this  general  principle  may  be  broadly  asserted,  that  the  leg- 
islative power.  State  or  National,  has  the  right  to  prescribe, 
not  only  the  rules  of  evidence  in  relation  to  the  payment  of 
such  taxes,  but  to  direct  the  dismissal  of  such  suits  as  may 
fall  within  the  rules  of  evidence  thus  prescribed.  We  are 
accustomed  to  take  too  limited  a  view  of  the  great  powers 
which  are  lodged  in  the  legislative  department  of  the  Gov- 
ernment. While,  in  theory,  the  other  departments,  judicial 
and  executive,  may  be  co-ordinate,  yet  it  is  a  fact,  authenti- 
cated by  history,  that  the  people  attach  themselves  to  the 
Legislature  as  the  fountain  of  j^ower,  whose  right  it  is  to  di- 
rect the  action  and  enlarge  or  limit  the  powers  exercised  by 
the  others.  The  Supreme  Court  of  the  United  States  may 
adopt  rules  to-day  which  the  legislative  will  to-morrow  may 
revoke.  And  this  Court,  in  its  plenitude  of  power,  is  alike 
the  subject  of  State  legislation.  And  when  the  Legislature, 
by  the  Act  of  1870,  prescribes  "that  it  shall  be  the  duty  of 
the  plaintiff  to  file  his  affidavit  that  all  legal  taxes  charge- 
able by  law  upon  such  debts  or  contracts  have  been  duly  paid 
or  the  income  thereon  for  each  year  since  the  making  of  the 
same,  and  that  he  expects  to  prove  the  same  upon  the  trial, 
and  upon  failure  to  file  such  affidavit  said  suit  shall,  on  mo- 
tion, be  dismissed,"  it  only  laid  down  a  rule  of  evidence  in- 
cumbent on  the  plaintiff,  the  neglect  of  which  accomplished 
the  aim  the  law  proclaimed  in  the  dismissal  of  his  action. 
And  this  rule  is  in  consonance  with  other  subject  matters  of 
l^islation  equally  prescribed  by  the  Legislature,  equally  im- 
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perati  ve,  equally  arbitrary  and  equally  disastrous,  if  not  com- 
plied with.     Case  after  case,  involving  great  legal  rights,  t 
few  Courts  ago  were  dismissed  by  this  Court  for  nou-compli* 
ance  with  one  of  its  rules,  and  to-day  failure  to  file  a  bill  of 
exceptions  in  proper  form  or  in  proper  time,  or  to  furnish  the 
Court  with  copies  or  briefs  would  be  visited  with  equally  dis- 
astrous consequences.     Mistakes  of  pleading  or  misconcep- 
tion of  duty  would  entail  the  same  result.     In  a  word,  the 
Legislature  prescribes  the  machinery  of  the  Courts,  and  wheo, 
in  motion,  they  are  governed  by  the  arbitrary  regulations  of 
of  the  sovereign,  as  to  the  times  of  holding  them,  the  mode 
and  manner  of  bringing  actions,  the  time  within  which  the^ 
must  be  brought,  the  rules  of  evidence  governing  thera,  and 
the  technicalities  of  form  in  which  they  must  be  presented 
And  we  might  here  remark,  as  a  part  of  the  remedy  not  in- 
volving the  obligation  of  the  contract,  great  and  substantial 
changes  have  been  made  in  the  judiciary  system  of  our  State 
which  we  recognize  as  beneficial  in  their  operation  and  re- 
sults, since  this  class  of  contracts  was  entered  into.    Much 
has  been  said  in  the  argument  as  to  the  character  of  this  leg- 
islation as  against  the  policy  of  the  Federal  Constitution, 
which  we  do  not  deem  called  upon  to  decide.     By  reference 
to  the  power  of  the  General  Assembly,  we  find  that  they  are 
invested  with  power  to  make  such  laws  as  they  deem  neces- 
sary and  proper  for  the  welfiire  of  the  State. 

As  to  what  should  be  to  the  welfare  of  the  State,  they  are 
the  exclusive  judges.  Nor  is  this  a  new  power  found  in  the 
coBstitutional  charter  of  1868,  but  is  found  in  her  other 
Constitutions,  and  belongs  to  a  series  of  legislative  Acts, 
commencing  with  the  great  revolution  through  which  she 
passed,  and  exhibiting  in  each  successive  legislation  a  design 
to  protect  the  people  in  the  little  that  had  been  left  from  the 
ravages  of  war,  and  equalize  the  disasters  which  fell  so  thick 
and  heavy,  after  the  storm  had  subsided.  In  its  inceptioo  it 
was  a  question  of  proper  and  legitimate  public  policy  for  the 
Legislature  to  look  over  the  wreck  and  ruin,  the  disasters 
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md  devastations  which  had  accrued,  and  interpose  the  leg- 
islative power  against  the  exactions  and  cormorancy  of  some 
who,  arnie<l  by  the  processes  of  the  Courts  and  the  machinery 
of  her  ministerial  officers,  would  have  plunged  the  unfortunate 
victims  of  the  war  still  deeper  in  a  sea  of  trouble.  To  legis- 
late for  the  public  welfare,  which  was  a  constitutional  duty 
of  the  Legislature,  involved  not  only  a  dry  administration 
of  the  legislative  duty,  but  invoked  their  highest  degree  of 
statesmanship.  With  singular  and  felicitious  unanimity, 
they  and  their  successors  have  proudly  endeavored  to  pre- 
serve the  public  \velfare  and  protect  the  individual  victims, 
and  we  see  nothing  in  this  last  Act,  now  under  review,  more 
exceptional  to  the  legitimate  powers,  exercised  under  the 
Constitution,  than  may  be  found  in  tlie  legislation  of  the 
Ordinance  of  1865,  whicli  has  been  held  by  this  Court  to  be 
Constitutional.  In  Slaughter  vs.  Culpepper,  35  Georgia,  27, 
this  Court,  in  construing  the  second  section  of  the  Ordinance 
of  1 865,  and  in  reply  to  the  argument  that  this  Ordinance  was 
violative  of  that  prohibition  in  the  Constitution  of  the  United 
States  which  forbids  any  State  from  passing  any  law  impair- 
ing the  obligation  of  contracts,  said  '*  we  cannot  think  this 
clause  of  the  Ordinance  obnoxious  to  the  objection  ;  it  does 
no  more  really,  than  change  a  rule  regulating  the  admission 
of  testimony  in  Courts  of  law  ***** 
Who  is  prepared  to  deny  that  the  Legislature  may  not,  at 
its  discretion,  alter  and  amend  old  rules  of  evidence  and 
establish  new?  Who,  that  it  may  not  obliterate  all  distinc- 
tions which  now  characterize  modes  of  procedi^re  in  Courts 
af  law  and  Courts  of  equity,  and  to  command,  if  they  so 
enact,  that  the  broad  and  liberal  principles  upon  which 
jostioe  is  administered,  on  the  equity  side  of  our  Superior 
Courts,  shall  apply  to  and  control  the  verdicts  of  the  juries 
en  its  law  side?"  And  we  may  add,  who  is  prepared  to 
deny  that  the  Legislature  of  the  State  of  Georgia,  within  its 
legitimate  power,  may  not  demand  the  payment  of  legal 
taxes  due  to  it,  before  its  Courts  shall  be  used  for  the  enforce- 
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meut  of  such  contracts  upon  which  legal  taxes  are  due 
ohargeable,  and  to  grant  time  within  which  such  taxes  shall 

be  paid,  and  prescril)e  the  mode  by  which  such  facts  will 
appear?  Back  of  1865  we  find  the  same  principle  of  the 
public  welfare  finding  its  enactment  in  stay-laws  and  various 
other  laws  intended  to  protect  the  unfortunate  debtor  from 
the  exigences  by  which  he  was  surrounded. 

This  seriej  of  legislative  enactments  have,  from  the  com- 
mencement, no  where  purported  to  impair  the  obligation  of 
contracts,  but  simply  to  add  new  rules  of  evidence  by  which 
the  new  defenses,  growing  out  of  the  war  and  its  concomi- 
tants,   might   be  pleaded  and    established    by    proof.    The 
condition    in  which  the  State  was   plunged  after  the  wofi 
invoked  the  same  legislation  for  the  public  welfare  which 
was  so  universally  conceded  to  exist  during  the  war.     Eveiy 
species  of  tangible  property  had  mingled  with  the  general 
ruin.     Slavery,  the   basis  of  nearly  all  credits,    had  been 
extinguished.     Millions  of  dollars  worth  of  other  prepay 
had   been  destroyed.     The  production  of  cotton  had  been 
prohibited  bylaw;  the  barns  and  smokehouses  were  made 
contributory  to    the  Confederate  commissary,  and  what  was 
left  from  failure  of  transi>ortation  was  consumed   by  exiles 
from  the  borders.     The  currency  of  the  United  Stat-es  was 
prohibited  circulation,  and  nothing  was  left  untouched  save 
the  evidences  of  debt,   which  had  been   regarded   worthless 
while  the  storm  was  raging,  but  came  to  life  with  the  resto- 
ration of  peace,  and  which,  by  legal  enforcement,  would  have 
left   the  Stat^   a  republic  of  paupers.     We  think  that  the 
legislation  was  not  only  proper,  but  demanded  by  the  public 
welfare,  and  exhibited  the  wisdom  of  the  Legislature,  and 
should  be  sustained  by  the  Court  in  all  its  efforts,  io  the 
granting  of  remedies  to  protect  the  people  from  overwhelming 
ruin.     And,  except  constrained  by  the  most  imperative  dutjr 
to  restrict  its  exercise  by  the  constitutional  prohibition  of 
the  United  States  referred  to,  it  should   be,  on   grounds  of 
constitutional  right  and  policy,  sustained.     And  in  the  case 
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at  bar,  we  have  no  doubt  of  tlie  right  of  the  Legislature  to 
deny  proceases  and  powers  of  its  own  Courts  to  all  parties 
who  have  failed  to  pay  the  legal  taxes  due  and  chargeable, 
and  have  failed  to  comply  with  the  rules  of  evidence  pre- 
scribed by  the  Legislature  in  filing  affidavits,  in  conformity 
to  the  second  section  of  the  Act  of  October  13th,  1870,  and 
affirm  the  judgment  of  tiie  Court  below  in  dismissing  such 
action  upon  such  grounds.  There  was  no  other  mode  pre- 
scribed to  bring  up  the  issue.  The  requisition  of  the 
Legislature  was  legal  under  our  Code. 

These  defaulting  taxes  ought  to  have  been  paid  to  the 
Comptroller  General,  and  the  party  should  have  made  affi- 
davit as  prescribed  by  the  statute,  and  upon  his  failure  to  do 
soaud  filing  an  affidavit  to  that  effect,  in  terms  of  the  Act, 
it  was  the  duty  of  the  Court  to  have  dismissed  his  case. 

Nothing  can  be  clearer  than  the  fact  recognized  by  the 
Legislature,  that  the  contract  subsisting  between  the  parties 
shall  remain  untouched.  There  is  not  a  word  of  the  Act  im- 
pairing the  contract,  nor  is  the  remedy  provided  by  law  for 
its  enforcement  denied.  Both  the  obligation  and  the  remedy 
are  distinctly  left  as  they  existed,  nor  is  any  unreasonable 
burden  imposed  upon  the  party.  The  duty  to  pay  tax  is  one 
of  the  higcst  duties  of  citizenship  known  to  the  law.  Taxes 
are  necessary  to  the  administration  of  the  Government,  and 
when  any  class  of  men  evade  their  payment,  the  act  is  not 
only  disloyaiy  but  imposes  on  others  a  higher  taxation  than 
IS  their  just  share  of  obligation  to  the  Government.  We  do 
not  see  why  any  plaintiff  or  owner  of  a  note  should  complain 
of  the  requisition  upon  him  for  the  legal  taxes  due  and 
chargeable  thereon.  If  he  has  paid  it,  then  he  is  entitled  to 
his  contract  and  the  remedy  of  its  enforcement.  But  if  he 
has  not  why  should  the  State  open  its  Courts  to  one  who  has 
confessedly  failed  to  pay  his  legal  taxes?  It  has  the  sover- 
eign right  to  prevent  his  voting  until  he  pays  his  tax.  Can- 
not the  same  power  prevent  the  use  of  its  Courts?  But  it 
is  said  it  is  ex  post  facto.     By  reference  to  the  law  we  find 
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no  new  taxes  imposed  by  it,  and  no  forfeiture  of  the  contract 
is  declared  for  their  non-payment.  And  again^  ample  time, 
six  months,  is  allowed  within  which  to  comply  with  the  law. 

Upon  consideration,  we  hold  that  the  State  of  Georgia  has 
the  constitutional  right  to  close  her  Courts  against  those 
who  have  failed  to  pay  their  legal  taxes  to  the  State  upon 
such  property  or  contracts  which  she  may  prescribe,  ami  upon 
which  taxes  have  been  imposed,  and  prescribe  the  mode  by 
which  such  fact  may  be  attested. 

And  for  these  reasons,  we  aflBrm  the  judgment  of  the 
Court  below. 

McCay,  Judge,  concurring. 

1.  The  objections  made  to  this  statute  seem  to  me  to  be 
based  upon  an  entire  misconception  of  its  meaning.  It  is 
assumed  that  the  Act  imposes  upon  the  cre<litor  some  aew 
duty,  inconsistent  with  the  terms  of  his  contract  and  not  re- 
quired of  him  at  its  date,  or  that  it  puts  u])on  him  a  new 
penalty  for  a  past  failure  of  duty.  It  is  argueil  that  the  fo^ 
mer  imposition  impairs  the  obligation  of  the  contract,  and 
that  the  latter,  imposing  a  new  penalty  for  a  past  failure  of 
duty,  is  an  ex  post  facto  law. 

But  this  is  a  perversion  of  the  meaning  of  the  Act.  Ko 
new  tax  is  laid,  no  new  obligation  is  imposed.  The  taxes 
required  to  be  paid  are  the  legal  taxes  already  incurred,  un- 
der the  ordinary  and  usual  revenue  laws  of  the  State,  which 
have  been  of  force  long  prior  to  the  date  of  the  contract. 
The  only  new  duty  imposed  is  the  duty  of  showing  that  these 
taxes  have  been  ])aid,  of  making  an  affidavit  and  filing  it, 
that  this  public  duty  has  been  performed.  Is  this  such  a 
new  imposition  as  impairs  the  obligation  of  the  contract?  I 
think  not.  It  is  admitted,  in  all  the  decisions  upon  this 
clause  of  the  Constitution,  that  the  States  still  retain  their 
powers  over  the  remedies  they  furnish  for  the  enforcement  of 
contracts.     They  may  not,  it  is  true,  use  this  power  so  as  to 
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jestroy  or  materially  interfere  with  the  right.  But  can  it 
mth  any  propriety  be  said  tliat  the  requirement  of  an  affi- 
davit by  the  plaintiff  that  he  has  complied  with  the  duty 
imposed  upon  him,  of  paying  the  ordinary  and  usual  taxes 
assesseil  by  law  on  the  debt,  is  sucli  an  onerous  burden  as 
impairs  the  obligation  of  the  contract?  It  must  be  remem- 
bered that  the  taxes  required  to  be  paid  are  not  new  taxes, 
but  taxes  arising  and  falling  due  under  laws  in  force  long 
before  the  date  of  the  contract;  and  the  affidavit  required  is 
simply  that  these  taxes  have  been  paid.  How  does  this  dif- 
fer from  the  United  States  law  requiring  notes  offiired  in  evi- 
dence to  be  stsimped  before  they  are  admitted?  or  the  law 
requiring  every  writ  or  process  sued  out  to  have  a  stamp 
upon  it?  How  does  it  differ  from  the  law  requiring  bail- 
writs,  distress- warrants,  attachments,  garnishments,  and  pro- 
ceedings to  enforce  liens,  to  be  preceded  by  an  affidavit  of 
the  truth  of  the  claim,  and  sometimes  by  a  bond  for  costs  and 
damages?  How  does  it  differ  from  the  provision  of  our  new 
Constitution,  that  the  defendant  shall  not  have  a  trial  by 
jury,  on  his  plea,  unless  tiiat  plea  be  verified  by  his  affidavit  ? 
No  Court,  even  the  most  extreme  upon  this  subject,  has  ever 
yet  held  that  the  admitted  power  of  the  States  over  the  remedy 
does  not  include  such  requirements  as  these.  They  have 
nothing  to  do  with  the  contract  of  the  parties;  they  are 
regulations  provided  by  the  State  for  public  purposes,  for  the 
prevention  of  injustice,  for  the  collection  of  the  revenue,  for 
for  the  orderly  and  proper  proceedings  of  the  Courts,  and  to 
subserve  the  public  weal. 

If  it  so  happen  that  the  party  require<l  to  perform  them 
fail,  and  an  advantage  thereby  comes  to  his  adversary,  that 
is  no  fault  of  the  law,  but  the  fault  of  the  party  who  has 
failed  in  the  performance  of  his  duty.  Such  results  often 
happen  in  the  course  of  judicial  proceedings.  Pleas  of  usury, 
gambling  pleas  and  pleas  setting  up  tliat  contracts  are  ille- 
gal, as  contrary  to  law,  are  allowed,  not  for  the  benefit  of  the 
defendant.     Indeed,  it  often  happens  that  the  Court  which 
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allows  the  plea  feels  and  expresses  indignation  at  the  repudia- 
tion by  the  defendant  of  his  contract,  after  he  has  received 
the  consideration  of  it,  yet,  on  grounds  of  public  policy,  they 
are  bound  to  admit  the  plea.     So  under  this  law^  the  State, 
for  its  own  purposes,  avssesses  the  tax,  requires  the  plaintiff 
to  furnish  evidence  of  its  payment,  makes  it  the  duty  of  the 
Court,  without  plea  by  the  defendant,  to  require  the  evidence 
to  be  forthcoming.     If  an  advantage  comes  to  the  defend- 
ant by  reason  of  the  plaintiff's  failure  to  comply  with  this 
reasonable,  easy  and  equitable  public  duty,  it  is  only  that  in- 
cidental advantage  which  is  common  in  all  cases  where  the 
plaintiff  fails  to  comply  with  the  regulations  prescribed  bj 
law,  for  the  proceedings  before  the  Courts. 

Nor  is  there  anything  in  the  objection  that  this  Act  only 
applies  to  a  certain  class  of  tax-payers,  and  to  certain  speci- 
fied debts.  We  have  special  laws  about  agents,  bailees, 
trustees,  debts  over  six  years  old,  debts  by  fraud,  debts  in 
writing,  and  different  regulations  as  to  each.  Special  evib 
require  special  laws.  It  is  notorious  that,  though  our  laws 
have  long  assessed  a  tax  on  debts,  notes,  etc.,  the  tax  his 
been  evaded.  The  property  is  easily  hid ;  the  tax  receiv- 
er has  no  means  of  unearthing  it;  and  by  the  management 
of  the  holder  of  the  debt,  it  escapes  the  public  burders.  The 
amount  of  debts  given  in  last  year  was  only  §26,000,000  00, 
against  over  $100,000,000  00  in  1860.  It  is,  besides,  veil 
known — and  this  was  a  motive  for  the  Act  we  are  discussing 
— that  debts  contracted  before  the  1st  of  June,  1865,  were 
specially  kept  back  from  the  tax  book.  Is  the  Legislature 
confined  to  but  one  mode  of  getting  at  the  taxable  property 
of  the  country  ?  If  men  possess  a  species  of  property  easily 
concealed,  and  hide  it  in  their  safes,  so  that  the  public  officers 
cannot  assess  it,  can  it  be  complained  that  the  Legislature^ 
knowing  that  this  property  inust  come  to  light  when  the 
Courts  are  asked  to  enforce  it,  shall  provide  that,  before  this 
will  be  done,  evidence  shall  be  afforded  that  the  tax  has  been 
paid?    Nor  is  this  affidavit  burdensome  and  unconstitutional 
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because  it  requires  men  to  swear  they  have  not  committed  a 
crime.  It  does  not  do  this.  It  requires  them  to  swear  that 
they  have  performed  a  certain  duty  growing  out  of  the 
very  debts  they  are  asking  the  public  to  enforce.  They 
may  be  required  to  swear  they  have  paid  all  legal  taxes 
before  they  are  permitted  to  vote,  and,  for  thirty  years,  it 
has  been  the  law,  that,  before  one  can  take  a  commission 
as  a  public  officer,  he  must  swear  he  is  not  the  holder  of  any 
public  monies.  These,  as  well  as  this  requirement,  are 
nothing  but  the  rights  and  proper  use  of  the  public  privileges 
and  honors,  to  force  those  seeking  to  enjoy  them,  to  perform, 
as  a  condition  precedent,  the  duties  due  the  public. 

2.  Nor  does  this  Act  imi)ose  any  penalty  for  past  acts. 
The  taxes  it  requires  to  be  paid  are  now  due.  That  they 
were  due  five,  four,  three  and  two  years  ago,  and  have  gone 
unpaid,  is  no  relaxation  of  the  obligation  to  pay  them.  Can 
it  be  contended  that,  because  one  in  1866  or  1868  managed 
to  conceal  his  taxable  property,  he  is  thereby  released  from 
his  obligation  to  pay  the  tax  thereon  when  he  finds  it  no 
longer  possible  to  hide  it,  because  it  has  become  necessary 
to  ask  the  public  to  aid  him  in  a  certain  use  he  proposes  to 
make  of  it?  I  think  not.  The  tax  required  by  law  to  be 
paid  in  1865,  1866,  1867,  etc.,  if  it  was  not  paid  when  it 
was  required,  is  still  due,  and  it  is  perfectly  competent  for 
the  Legislature  to  take  any  legitimate  mode  to  enforce  the 
payment.  It  would  be  a  strange  thing  if  the  public  can 
take  no  other  methods  of  collecting  debts  due  it,  except  such 
as  existed  at  the  time  the  debts  were  incurred.  Nothing 
is  better  settled  than  that  the  Legislature  may  give,  even  to 
a  private  individual,  a  better  remedy  for  his  debt  than  was 
in  existence  at  the  date  of  the  debt.  And  should  the  public 
be  held  to  be  confined  in  its  remedies  to  sucii  only  as  existed 
when  the  debts  accrued? 

As  I  have  said,  these  taxes  are  just  as  much  due  now  as 
they  were  in  the  year  they  were  incurred.  They  are  a  pres- 
ent, subsisting,  legal  obligation  and  if  the  remedies  provided 
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at  the  time  have  proved  inadequate  to  enforce  their  payment, 
the  State  may  take  any  new  remedy  that  may  suggest  itselt 
It  cannot,  I  admit,  enact  that,  inasmuch  as  the  holder  of  this 
class  of  debts  has  not  paid  the  tax,  therefore  he  shall  not  ose 
the  Courts  for  the  enforcement  of  them.     That  would  be  t 
penalty  for  his  past  failure,  and  would  be  expostfacto.  But  this 
Act  does  no  such  thing.     It  assumes,  and  properly,  that  their 
taxes,  if  not  paid,  are  now  due,  and  provides  that  the  plain- 
tiff shall  not  proceed  until  he  pays  them  or  makes  an  affida- 
vit that  he  has  paid  them.     He  can  pay  them  at  any  tim 
before  he  proceeds.     As  to  his  right  to  bring  suit,  or  to  levy 
and  sell,  there  is  even  no  limitation  as  to  time.     So  far  as 
this  Act  is  concerned,  he  may  put  off  the  payment  at  his  op- 
tion, until  he  proposes  to  move.     If  the  suit  be  pending  he 
must  act  in  six  months,  or  his  suit  will  be  dismissed.    He 
has  full  time  granted  him  within  which  to  act,  and  the  pen- 
alty is  not  for  failing  last  year  or  five  years  ago,  but  for  fail- 
ing now.     The  duty  to  pay  exists  now,  it  is  a  continuing, 
present  obligation  and  duty,  just  as  imperative  to-day  as  it 
was  last  year.     The  866th  section  of  the  Code  provides  how 
taxes  for  previous  years  shall  be  given  in  and  paid,  and  one 
who  to-day  fails  to  give  in  and  pay  taxes  upon  property  not 
given  in  and  paid  in  former  years,  fails  in  a  present  duty,  and 
it  is  perfectly  competent  to  affix  a  penalty  on  him,  not  for 
his  past,  but  for  his  present  and  future  failures. 

Any  one  may  escape  the  penalties  of  this  law  by  paying 
the  tax  and  making  the  affidavit  as  required  by  the  statute, 
except  that  if  he  has  allowed  the  six  months  to  slip  with  this 
duty,  still  unperformed,  his  pending  suit  must  go  by  the 
board. 

For  myself,  I  think  this  is  a  wise  law,  and  that  it  ought 
to  be  made  general  as  to  all  debts.  I  am  inclinetl  to  think 
it  is  almost  the  only  way  by  which  to  bring  this  class  of  men 
up  to  the  full  performance  of  their  public  duty.  Why  should 
they  not  pay  to  the  public  this  legal  subsisting,  reasonable 
claim  upon  them?     Why  should  they  not  make  the  affidavit 
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reqairecl?  If  no  taxes  are  due,  if  they  have  been  paid^  it  is  a 
very  simple  thing  so  to  swear.  If  they  Iiave  not  been  paid,  it 
is  nothing  but  right  that  they  should  now  be  paid.  Even  if 
the  suit  has  been  dismissed,  or  is,  by  tlie  neglect  to  file  the  affi- 
davit required  within  six  months,  the  party  is  in  such  ^ocAe^ 
as  that  it  is  the  duty  of  the  Court  to  dismiss  it,  the  debt  is  still 
in  existence ;  the  dtsmisaal  is  no  bar.  Tlie  tax  may  yet  be  paid, 
the  suit  be  again  brought,  with  the  affidavit  attached.  This 
Act  makes  no  denial  of  any  remedy,  except  on  the  continued 
&ilare  of  the  plaintiff  to  pay  the  Ugal  t^xes  he  owes  the  pub- 
lic, I  fear  the  real  objection  is,  that  there  is  no  intent  to  pay 
the  tax.  It  has  been  kept  back  so  long  that  it  seems  like  a 
new  tax.  Perhaps  the  doubling  process  of  the  law,  long  in 
force  in  Georgia,  by  which  taxes  upon  property  not  returned 
get  bigger  and  bigger,  each  year,  may  have  something  to 
do  with  it.  Of  this  I  know  nothing.  I  simply  insist,  that 
it  is  nothing  but  right  that  the  class  of  men  who  call  for 
Courts,  and  witnesses,  and  jurors,  and  thus  put  the  public 
to  expense,  shall,  as  the  law  requires,  pay  their  share.  If 
they  have  neglected  to  do  it,  let  them  do  it  now.  If  they  do, 
this  law  does  not  hurt  them,  except  in  the  case  of  a  pending 
suit.  In  that  case,  they  had  six  months  within  which  to  act. 
If  they  have  seen  fit  to  let  the  time  go  by,  it  is  their  own 
faulty  and  they  must  take  the  consequences. 

Warner,  Judge,  dissenting. 

This  was  an  action  brought  by  the  plaintiff  against  the  de- 
fendant, on  a  promissory  note,  dated  28tli  of  March,  1864, 
on  which  there  is  due  the  sum  of  $4,658  24,  besides  interest. 
When  the  case  was  called  on  the  docket  in  the  Court  below, 
the  defendant's  counsel  made  a  motion  to  dismiss  it,  on  the 
ground  that  the  plaintiff  had  not  filed  an  affidavit  that  all 
legal  taxes  chargeable  by  law  had  been  duly  paid  on  said 
debt,  in  accordance  with  the  provisions  of  an  Act  of  the  Gen- 
eral Assembly,  passed  on  the  1 3th  of  October,  1870,  deny- 
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ing  to  plaintiffs  the  aid  of  the  Courts  to  collect  debts  con- 
tracted before  the  first  of  June,  1865^  uotil  the  taxes  thereon 
have  been  paid.  The  Court  sustained  the  motion  and  dis« 
missed  the  case,  and  the  plaintiff  excepted.  My  opinion  in 
regard  to  this  class  of  legislative  enactments^  have  been  re- 
peatedly expressed,  and  this  Act  is  quite  as  obnoxious  to  the 
fundamental  law  of  the  land,  as  any  of  the  others;  it  im- 
poses conditions  on  the  legal  rights  of  the  plaintiff^  which  did 
not  exist  at  the  the  time  the  contract  was  made;  is  ex  pod 
fado  in  its  cnaracter,  inasmuch  as  it  assumes  that  a  partico- 
lar  class  of  the  citizens  of  the  State  are  guilty  of  a  criminal 
offense,  and  outlaws  them  from  the  enforcement  of  their  legal 
rights  in  the  Courts;  invades  the  legal  rights  of  the  plain- 
tiff under  the  contract  at  the  time  it  was  made^  and  impairs 
the  legal  obligation  thereof,  within  the  true  intent  and  mean- 
ing of  the  prohibition  contained  in  the  10th  section  of  the 
1st  Article  of  the  Constitution  of  the  United  States,  and  is, 
therefore,  void. 


Horace  M.  Jenkins,  plaintiff  in  error,  vs.  J.  C.  Grimes 

et  aL,  defendants  in  equity. 

Pending  an  action  for  divorce,  by  Mrs.  Grimes  against  her  husband,  she 
filed  a  bill  against  him,  praying  that  certain  property  therein  men* 
tioned  should  be  placed  in  the  hands  of  a  Receiver,  to*  be  appointed  by 
the  Court,  which  was  done.  Jenkins,  a  note-creditor  of  the  hosband, 
filed  his  bill  against  Mrs.  Grimes,  praying  an  injunction  against  the 
Receiver  appointed  by  the  Court,  to  restrain  him  from  disposing  ef 
the  property,  and  that  his  debt  might  be  paid  out  of  it.  The  Coait 
refused  the  injunction.  A  motion  was  then  made  to  make  Jenkins, 
the  note-creditor,  a  party  to  the  bill  filed  by  Mrs.  Grimes  against  her 
husband,  which  motion  was  overruled  by  the  Court,  and  Jenkins  ex* 
cepted : 

Heldj  That  there  was  no  error  in  the  Court  in  refusing  the  injanction 
prayed  for,  or  in  refusing  to  allow  Jenkins  to  be  made  a  party  to  Mrs. 
Grimes'  bill  against  her  husband,  on  the  statement  of  fact«  disclosed 
by  the  record. 


I 
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Equity.     Alimony.     Parties.     Before  Judge  Harrell. 
Stewart  Superior  Court.     April  Term,  1871. 

Jenkins  made  this  ease:  In  1865,  R.  C.  Grimes  married 
Miss  Bryan,  and  tlicy,  for  several  years,  resided  near  said 
Jenkins.  During  till  this  time.  Grimes  had  about  him,  prop- 
erty worth,  say  $1,800  00,  which  he  controlled  and  appeared 
to  own.  During  1868,  1869,  and  the  early  part  of  1870, 
Jenkins  loaned  money  and  sold  property  to  Grimes,  upon 
the  faith  that  he  was  really  owner  of  said  property,  and  took 
his  notes  from  time  to  time  for  payment,  without  security. 
These  notes  were  not  paid  and  are  still  due  to  Jenkins. 
Afterwards,  in  July,  1870,  Grimes'  wife  quit  him  and  sued 
him  for  divorce  a  vinculo  mairimoniij  upon  the  grounds  of 
cruel  treatment  and  habitual  intoxication.  This  action  is 
pending.  She  also  filed  a  bill  against  Grimes,  in  aid  of  said 
libel  for  divorce,  praying  that  he  be  enjoined  from  disposing 
of  said  property,  and  that  a  Receiver  take  charge  of  it. 
James  Bryan  was  appointed  Receiver,  and  as  such,  took  pos- 
session of  said  property,  and  holds  it  subject  to  the  order  of 
Court.  Grimes  has  no  other  property  out  of  which  to  pay 
Jenkins.  He  feared  that  Grimes  and  his  wife  might,  by 
some  settlement,  or  the  jury  by  some  decree,  so  fix  said  prop- 
erty that  Jenkins  can  get  none  of  it  to  pay  his  notes.  He 
prayed  to  be  allowed  to  establish  his  claims,  that  the  wife 
and  Receiver  be  restrained  from  making  any  disposition  of 
said  property  prejudicial  to  him,  and  for  general  relief.  Part 
of  the  property  mentioned  in  the  schedule  to  the  libel  and  iu 
this  bill,  is  forty-seven  shares  of  railroad  stock. 

The  Chancellor  ordered  the  wife  and  Receiver  to  show 
cause  why  the  injunction  as  prayed  for  should  not  issue.  They 
answered,  averring  that  the  Receiver  was  not  authorized  to 
take,  and  did  not  take  any  of  the  property,  except  the  rail- 
road stock,  that  it  was  given  to  the  wife  by  her  father's  will, 
and  that  they  believed  said  notes  were  given  collusively  by 
Grimes  to  defeat  the  recovery  of  permanent  alimony,  and 
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were  not  bona  fide  debts,  giving  at  large  their  reasons  for  this 
belief.  Further,  they  said  Grimes'  other  property,  not  held 
by  the  Receiver,  was  sufficient  to  pay  Jenkins'  debts  if  bom 
fide.  Upon  hearing  these  answers,  the  Chancellor  refused 
the  injnction. 

,  Jenkins  then  prayed  to  be  made  a  party  to  the  bill  of 
said  wife  against  Grimes,  for  the  reasons  stated  in  said 
bill,  that  the  validity  and  amount  of  his  claims  might  be 
ascertained  by  the  Court;  that  the  Receiver  be  restrained 
from  disposing  of  said  stock  until  further  order,  except  by 
giving  the  wife  the  dividends  as  temporary  alimony;  and 
that  the  divorce  suit  and  bill  for  alimony  be  allowed  to 
proceed.  The  Chancellor  refused  to  allow  him  to  be  made  a 
party  to  said  bill.  The  refusal  of  injunction  and  to  allov 
Jenkins  to  become  a  party  to  Mrs.  Grimes'  bill,  are  assigned 
as  error. 

M.  J.  Crawford  ;  H.  Fielder,  for  plaintiff  in  error. 

No  appearance  for  defendant. 

Warner,  Judge. 

From  the  facts  disclosed  by  the  record,  there  was  no  error 
in  the  judgment  of  the  Court  below  in  refusing  the  injunc- 
tion, or  in  refusing  to  allow  Jenkins  to  be  made  a  party  to 
Mrs.  Grimes'  bill  against  her  husband. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


John  McK.  Gunn,  plaintiff  in  error,  vs.  Alexander  B. 

Hendry,  defendant  in  error. 

The  provisions  of  the  Act  of  1870,  authorizing  defendants  to  set-off  loues 
resulting  from  the  war,  without  connecting  the  plaintiff  with  the  oc* 
casion  or  cause  of  such  losses,  is  unconstitutional.  While  we  recog- 
nize the  constitutional  competency  of  the  Legislatare  to  provide  • 
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remedy  by  which  an  existing  equity  may  be  pleaded  and  proved,  we 
hold  that  it  is  not  competent  for  the  Legislature  to  create  the  equity 
as  well  as  provide  the  remedy.  The  legislature  is  limited  by  the  Con- 
stitution to  the  remedies  for  equities  in  which  the  agency  of  the  plain- 
tiff may  be  established,  and  the  loss  is  the  result  of  acts  done  or  caused 
to  be  done  by  him. 

Constitutional  law.  Relief  Act  of  1870.  Tried  before 
Judge  Harbell.  Randolph  Superior  Court.  May  Term, 
1871. 

Hendry  averred  as  follows:    On  the  1st  of  January,  1863, 
he  gave  Gunn  his  note,  due  one  day  after  date,  for  $2,393  28, 
in  consideration  of  other  notes  held  by  Gunn  against  liim. 
On  the  20th  of  March,  1863,  he  paid  $600  00  thereon  in 
Confederate  currency,  which  sum  was  then  and  there  cred- 
ited on  said  note.     At  the  same  time  he  offered  to  pay  the 
balance  of  the 'note  in  that  currency,  which  was  all  he  could 
get,  but  Gunn  would  accept  no  more  than  the  $600  00.     In 
1865,  Gunn  sued  him  on  this  note,  and  in  May,  1866,  ob- 
tained a  judgment  against  him  for  $1,830  00,  principal,  and 
$402  52,  besides  costs.     When  he  made  said  note,  Hendry 
owned    twenty-one   slaves   worth   $12,600  00,  land   worth 
$1,000  00,  and  other  specified  ^personalty,  making  the  total 
aggregate  of  $36,750  00.     By  the  late  war  between  the  Con- 
federate States  against  the  United  States,  and  in  consequence 
of  said  war  he  suffered  a  loss  "of  said  slaves  and  other  per- 
sonalty specified,  aggregating  in  value  $15,000  00."     Said 
debt  was  never  reduced  under  the  Relief  Act  of  1868.    Hen- 
dry now  offers  to  set-off  this  loss  against  said  judgment,  ac- 
cording to  the  Relief  Act  of  1870.     *'Said  losses  were  oc- 
casioned  by  the  said  John  McK.  Gunn  furnishing  means 
to  prosecute  said  war,  equipping  troops,  and  aiding  in  pur- 
chasing arms    and  furnishing  to    said  troops   to   prosecute 
said  war."    This  motion  was  demurred  to,  upon  the  grounds 
that  the  6th  and  9th  sections  of  the  Relief  Act  of  13th  of 
October,  1870,  were  unconstitutional  and   void.     The  de- 
tnarrer  was  overruled,  and  that  is  assigned  as  error. 
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Hood  &  Kiddoo,  for  plaintiflT  in  error.  Laws  impairing 
obligation  of  contracts  void  :  Cooley's  Cons.  Lim.,  286,289, 
285;  8th  Minnesota  Reports,  116,  117;  24tb  Arkansas  Re- 
ports, 161;  2d  Howard's  Reports,  608;  3d,  707;  Ist,  311. 
Mere  loss  of  property  no  ground  of  equity  :  39th  Georgia 
Reports,  524,  660;  38th,  351;  40th,  326,  493. 

B.  S.  Worrell,  for  defendant  Constitutionalty  of  Re- 
lief: 38th  Georgia  Reiwrts,  350. 

LocHRANE,  Chief  Justice. 

The  main  question  in  this  case,  is  the  constitutionality  of 
the  set-off  and  recoupment  provisions  of  the  Relief  Act  of 
Octol)er  13th,  1870.     This  Court,  in  construing  the  Act  of 
1868,  held  that  it  was  competent  for  the  Legislature  to  pro- 
vide a  remedy  to  assert  equities  existing  bef\veen  the  par- 
ties as  a  set-off  against  debts  in  suit  or  judgment.    And  in 
the  recognition  of  the  elements  essential  to  constitate  an 
equity,  such  as  the  Court  would  enforce,  we  held  it  was  nee* 
essary,  before  the  defendant  could  avail  himself  of  losses  bos* 
tained  by  the  war,  to  connect  the  plaintiff  therewith,  under 
the  provisions  of.  the  Act  in  question.     The  Legislature  has 
declared  that  losses  resulting  from  the  war  are  equities,  irre- 
spective of  any  other  source  of  connection  whatever,  and 
should  be  left  to  the  jury  to  adjudge  under  the  facts  in  each 
particular  case.    The  Legislature  bases  the  equity  u{K>n  losses 
by  the  war,  and  the  question  is,  whether  it  is  within  the  con- 
stitutional power  of  the  Legislature  to  declare  an  equity  of 
this  character.     We  feel  the  importance  of  this  question,  for 
it  is  not  one  that  may  be  disposed  of  by  a  glance,  and  upon 
the  application  of  principles  arising  out  of  different  and  dis- 
tinct conditions  and  circumstances.     The  war  has,  both  South 
and  Northf  been  the  basis  of  legislation,  not  invoked  by  the 
ordinary  machinery  of  peace.     If  it  was  not  for  the  war,  the 
provision  which  declares  debts  due  for  slaves  or  the  hire 
thereof,  in  our  Constitution,  never  could  have  had  recogni- 
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tion.  The  war  has  been  the  foundation  of  new  rights,  and 
the  United  States  Courts  have  recognized  the  condition  and 
its  consequences.  In  our  own  State,  it  is  known  to  all  who 
trouble  tiiemselves  to  think  about  the  matter,  that  the  whole 
country  was  plunged  into  a  fearful  condition,  in  which  every 
energy  was  invoked  and  every  element  of  material  wealth 
strained  to  meet  the  crisis;  all  the  people  united  in  the  strug- 
gle, and  everything  was  at  the  discretion  of  power  to  beat 
back  the  military  forces  desolating  the  country.  In  this 
time  of  gloom  and  danger,  new  and  unknown  laws  were  en- 
acted, and  the  war  waging,  was  the  cause  of  these  enactments. 
The  decision  of  this  Court  during  the  year  1864,  contains 
many  illustrations  of  the  fact  stated. 

If  A  owed  B  a  sum  of  money,  and  A,  by  his  acts,  causes 
loss  or  damage  to  B,  we  can  easily  recognize  B's  right  to  set- 
off the  damage  occasioned  by  A,  as  against  the  enforcement 
of  his  demand  on  B.  This  principle  of  equitable  justice  is 
apparent.  But  when  a  riot  or  rebellion  gets  up,  in  which 
both  A  and  B  are  engaged,  and  the  fire  and  collision  of  such 
riot,  A  has  his  property  destroyed,  and  the  legislative  power 
declares  such  loss  an  equity  which  A  may  plead  to  the  de- 
maud  of  B,  the  reasons  for  such  legislation,  and  the  legality 
of  such  plea,  becomes  a  question  not  easily  disposed  of  upon 
principle;  for  the  power  of  the  Legislature  must  be  recog- 
nized in  the  premises,  and  our  views  as  legislators  are  not 
our  views  as  Judges.  During  the  war  we  had  Stay  laws, 
after  the  war,  Belief,  and  the  question  arising  upon  them  was 
argued  before  this  Court  by  the  ablest  intellects  in  Georgia, 
Mr.  Stephens  coming  before  the  Court  at  Milledgeville  to 
vindicate  the  legislative  power  in  the  premises.  And  the 
Court  paused  on  the  question,  for  it  involved  deep  and  im- 
portant principles.  Men  whose  opinions  float  from  their 
v^ry  levity  upon  the  surface,  may  utter  their  opinions  of  the 
anconstitutionality  of  Acts;  but  to  declare  the  power  of  the 
Legislature  illegally  exercised,  is  a  solemn  matter,  and  needs 
to  be  weighed  with  careful  consideration.     Coke,  in  speaking 
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of  the  powers  of  Parliament,  concedes  to  it  powers  of  limitlea 
extent.     Hale  recognizes  tlie  overwhelming  supremacy  of  the 
Parliament,  and  Sir  John  Fortesque  declined  to  answer  the 
limitation  of  its  privileges,  they  were  so  high  and  mighty  in 
their  nature.     Now,  the  Georgia  Legislature,  over  the  mat- 
ters of  its  rightful  jurisdiction,  has  powers  delegate<l  by  the 
people,  as  strong  and  unlimited.     The  Constitution  is  a  dec- 
laration of  rights  and  division  of  powers;  but  on  the  subject 
of  making  laws,  the  Legislature  has  power  to  make  all  laws 
consistent  with  the  Constitution  of  the  State,  and  not  repug- 
nant to  the  Constitution  of  the  United  States,  which  they  diall 
deem  necessary  and  proper  for  the  welfare  of  the  State.    The 
boundary  of  the  power,  when  not  conflicting  with  the  Coo- 
stitutions,  is  as  broad  as  the  State,  and  as  unlimited  as  the 
discretion  of  the  General  Assembly.     The  Constitution  of 
this  State  does  not  contain  a  sentence  which  could  be  twisted 
into  any  limitation  on  the  right  to  declare  the  losses  by  the 
war  an  equity  which  the  defendant  might  plead,  and  move  to 
set-off  against  a  debt  sued  against  him;  and  the  limitation,  if 
it  exists  at  all,  exists  in  the  United  States  Constitution,  pro- 
hibiting any  law  impairing  the  obligation  of  contract.     And 
the  limitation  under  this  provision  is  not  so  manifest.    If 
there  had  been  no  war,  all  these  laws  would  have  been  un- 
necessary.    But  there  was  a  war  which,  under  United  States 
laws,  was  regarded  a  rebellion  of  our  people.     And  rebellion 
changes  the  ordinary  channels  of  law.     Out  of  it  has  grown 
certain  conditions  which,  iu  the  judgment  of  the  General  As- 
sembly, needed  protection  to  the  debtor  class.     In  1 865,  this 
land  was  one  wilderness  of  desolation,  covered  with  a  i)eople 
ruined,  who  had  not  been  tlie  authors  of  the  misfortunes 
around  them.     To  have  administered  naked  law  by  the  old 
standard,  would  have  levied  and  sold  the  lands  for  a  song, 
and  turned  out  the  women  to  go  in  rags,  and  caused  their 
children  to  be  beggars.     It  was  a  necessity  that  invoked  the 
highest  statesmanship  of  the  State.     And  the  first  Legisla- 
ture, composed  of  men  as  good  and  true  to  their  duty  as 
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ever  met  in  the  State,  deemed  it  to  be  right  to  meet  the  exi- 
gences by  the  enactment  of  laws  for  the  relief  of  the  people. 
The  same  spirit  has  pervaded  the  councils  of  the  common- 
wealth since.  And  the  right  to  pass  these  laws  has  been  sus- 
tained. The  Ordinance  of  1865  let  in  evidence  and  equities 
unknown,  except  arising  out  of  the  results  of  war.  We  need 
not  review  the  reasons  for  the  decision ;  they  were  eminently 
wise.  The  Act  of  1868  has  been  sustained  by  a  majority  of 
the  Court,  and  the  right  of  the  Legislature  to  provide  for  the 
recoupment  of  an  equity  which  was  occasioned  by  the  plain- 
tiff, has  passed  into  the  recognized  judicial  history  of  this 
State.  And  we  now  approach  the  last  Act  of  1870,  to  dis- 
cuss, for  a  moment,  the  right  of  the  Legislature  to  create  an 
equity  out  of  losses  resulting  from  the  war.  The  effect  of 
this  Act  is  to  allow  the  defendant  a  right  to  set-off  his  losses 
iu  which  the  plaintiff  has  had  no  agency,  and  to  make  the 
plaintiff  pay  for  the  losses,  by  giving  him  credit  for  the 
amount.  After  a  full  consideration  of  the  subject,  and 
with  a  view  to  embrace  the  justice  of  the  case,  we  have 
come  to  the  conclusion,  that  the  enforcement  of  these  pro- 
visions of  the  Act  of  1870,  would  be  to  impair  the  obli- 
gation of  the  contract  of  the  party,  by  authorizing  the  de- 
fendant to  discharge  the  obligation  of  the  contract,  by  setting 
off  losses  which  he  had  suffered  by  the  war,  and  not  by  the 
act  of  the  plaintiff.  While  ready  to  recognize  the  power  of 
the  Legislature  to  provide  a  remedy,  to  plead  and  prove  an 
existing  equity,  we  do  not  think  it  is  constitutionally  compe- 
tent for  the  Legislature  to  make  the  equity,  as  well  as  pro- 
vide the  remedy  for  its  enforcement.  In  our  judgment,  the 
law  is  limited  by  the  Constitution,  to  the  equities  in  which 
the  agency  of  the  plaintiff  may  be  established,  as  the  result 
of  acts  done,  or  caused  to  be  done  by  him;  and  when  the 
law  goes  further,  and  proposes  to  declare  an  equity,  it  vio- 
lates the  boundary  and  becomes  repugnant  to  the  constitu- 
tion inhibition.  And  for  these  reasons  we  reverse  the  judg- 
ment of  the  Court  below.     Judgment  reversed. 
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Warner,  Judge,  concurring. 

This  was  a  motion  to  set-off  losses  suslafned  by  the  war 
against  the  plaintiff's  judgment,  under  the  provision  of  the 
9th  section  of  the  Act  of  1870.  The  plaintiff  demurred  to 
the  defendant's  motion,  made  in  writing,  which  demurrer 
was  overruled  by  the  Court,  and  the  plaintiff  excepted.  The 
decision  of  the  majority  of  this  Court  in  Cidta  &  Johnson  ti, 
Hardee,  does  not  stand  in  my  way,  because  I  believe  the 
Acts  of  1868  and  1870,  as  applicable  to  contracts  made  prior 
to  the  1st  of  June,  1865,  are  unconstitutional  and  void,  aod 
the  validity  thereof  may  be  tested  and  decided  on  demwrrer 
to  the  defendant's  plea.  Inasmuch,  therefore,  as  both  of  these 
entii^e  Acts,  relating  to  relief  of  defendants  as  against  debts 
contracted  prior  to  the  1st  of  June,  1865,  are,  in  my  judg- 
ment, unconstitutional  and  void,  I  concur  in  the  judgment 
of  the  Court  in  reversing  the  judgment  of  the  Court  below 
in  this  case. 

McCay,  Judge,  concurring. 

An  examination  of  the  case  of  CiUts  &  Johnson  vs.  Hard^, 
38  Georgia,  350,  and  of  the  various  eases  decided  by  this 
Court  under  the  Relief  Act  of  1868,  will  show  that  we  have 
been  careful  not  to  say^  that  an  Act  of  the  General  Assem- 
bly, permitting  a  defense  to  be  set  up  to  a  debt,  which  de- 
fense was,  in  fact^  no  equitable  defense^  would  be  constitu- 
tional. Those  cases  all  go  on  the  ground  that  the  defendant 
had  some  honest,  fair  equity,  which,  by  the  rules  of  law,  he 
could  not  set  up,  and  that  the  Act  of  1868  was  intended  to 
give  him  the  right  to  do  this.  Our  general  line  of  thought 
in  those  cases  was  that  the  whole  object  of  Courts  of  justice, 
was  to  see  to  it,  that  parties  get  their  honest,  fair,  equitable 
rights,  and  that  no  Act  of  the  State  Legislature  which  had 
that  in  view,  could  be  obnoxious  to  that  clause  of  the  Consti- 
tution of  the  United  States  which  prohibits  impairing  the 
obligation  of  contracts.     We  sustained  the  Act  of  1868,  on 
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the  ground  that  it  allowed  losses  to  be  proven  that  were  the 
fault  of  the  plaintiff.  We  held  then,  and  I  hold  still,  that  it 
is  competent  for  the  Legislature  to  furnish  to  the  defendant 
a  remedy  for  any  equitable,  honest,  fair  right  he  may  have 
against  the  plaintiff,  and  that  it  may  do  this  by  permitting 
him  to  plead  it  as  a  reply  to  any  claim  the  plaintiff  has 
against  him,  whether  it  has  been  ascertained  by  a  judgment 
or  not.  But,  as  I  have  said,  we  have  not  held  and  do  not 
hold,  that  the  Legislature  may  arbitrarily  create  an  equity, 
which  does  not  in  truth  exist,  and  permit  that  to  be  pleaded. 
To  hold  this  would,  I  think,  be,  to  run  right  in  the  teeth  of 
the  Constitution  of  the  United  States.  The  case  of  Satterlee 
vs.  Mathewson,  2  Peters'  Reports,  482,  and  the  cases  of  Ba- 
ker V8.  Hemdon,  17  Georgia,  568,  Knight  va,  Lassiter,  16 
Georgia,  151,  Searcy  va.  Stubba,  12  Georgia,  437,  do  not,  in 
my  judgment,  meet  this.  In  all  these  cases  there  was  a  bona 
fide  right ;  the  laws  were  intended  merely  to  give  remedies^ 
for  actual,  existing,  honest  claims. 

By  the  settled  rules  of  the  law  of  nations,  (which  is  at  last 
nothing  but  the  reduction  into  principles  of  the  teaching  of 
nature  and  relation,  as  to  what  ia  right,)  the  individual  citi- 
zen is  not  responsible  for  the  results  of  war,  even  to  those 
who  have  taken  no  part  in  it.  Much  more  is  this  true  if 
both  sides  have  taken  part  in  it.  The  argument  which  sets 
up  the  hardship  of  allowing  these  old  debts  to  be  collected 
out  of  those  who  have  suffered  by  the  common  act  of  all, 
confounds  the  principles  of  equity  and  mercy.  Courts  may 
well  deal  with  the  one,  but  the  other  is  not  within  their 
sphere. 

If  the  Legislature  may  say  that  A's  debt  against  B  may 
be  set-off  by  B's  losses,  for  which  A  is  not,  in  reason  and  fair- 
ness, liable,  it  may  say  it  may  be  set-off  by  any  arbitrary 
thing,  that  it  may  be  declared  null  or  paid — right  in  the 
teeth  of  the  constitutional  inhibition.  For  these  reasons  we 
cannot  sustain  this  part  of  the  Act  of  October  13th,  1870. 
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Thomas  Seat,  plaintiff  in  error,  vs.  Smith  Tkeadwell, 

defendant  in  error. 

Where  a  trial  is  had  ia  equity,  and  the  jury  return  their  yerdicti  and  a 
motion  made  for  a  new  trial  is  overruled,  and  the  judgment  of  the 
Court  brought  by  bill  of  exceptions  to  this  Court,  ajid  the  judgment 
affirmed,  by  operation  of  law,  in  the  dismissal  of  the  case,  such  jadg* 
ment  of  affirmance  is  conclusive  upon  all  parties  as  to  the  merits  and 
grounds  embraced  in  the  motion  for  a  new  trial,  and  cannot  subse- 
quently be  reviewed  or  reheard  by  the  Court ;  and  where  a  bill  was 
brought,  asserting  no  new  ground,  it  was  proper  to  dismiss  the  same 
for  want  of  equity.  The  failure  to  enter  the  decree  at  the  term 
the  verdict  was  rendered,  appealed  from  and  affirmed,  did  not 
leave  the  case  open,  or  present  any  new  ground  for  equitable  iote^ 
ference  to  set  aside  the  verdict,  but  it  was  the  duty  of  the  Court  to 
enter  such  decree  by  an  order  nunc  pro  tunci, 

lies  adjudiccUa.  Equity.  Dismissal  of  writ  of  error.  Be- 
fore Judge  Harrell.  Terrell  Superior  Court.  May  Term, 
1871. 

Seay  averred,  that  in  June,  1866,  Treadwell  filed  a  bill 
against  him,  averring  that  in  December,  1864,  he  and  Seay 
swapped  certain  described  lands  and  exchanged  bonds  for 
titles  therefor,  Treadwell  giving  him  his  obligation  to  pay 
$10,000  00,  in  Confederate  money  or  produce,  to  boot;  that 
they  had  taken  possession  of  the  lands  so  swapped  ;  that  he 
had  tendered  Seay  a  deed  to  the  lands  sold  by  him  to  Seay, 
and  offered  to  comply  fully  with  his  part  of  the  trade,  and  yet 
Seay  would  not  comply ;  and  he  prayed  that  Seay  be  compell- 
edjSpecifically,  to  perform  said  contract.  Further,  he  averred 
that  he  defended  upon  the  grounds  that  he  was  made  drunk 
by  Treadwell,  in  order  to  induce  him  to  make  said  deed; 
that  the  price  agreed  to  be  paid  for  his  lands  was  grossly  in- 
adequate; that  Treadwell  made  false  and  fraudulent  repre- 
sentations to  him  as  to  the  value  of  his  (Treadwell's)  land, 
and  because  Treadwell,  himself,  could  not  comply  with  his 
part  of  said  bargain.  He  prayed  for  a  rescission  of  the  trade. 
That  bill  and  answer,  setting  out  these  matters  in  extensOy 
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are  exhibited  to  this  bill.  Further,  he  averred  that  he 
proved,  on  the  trial,  all  that  lie  set  up  in  his  said  auswer, 
(and  attached  a  copy  of  the  evidence  used  on  the  trial,  to 
8upiK)rt  his  statement,)  and  that  yet  the  jury,  under  the 
charge  of  the  Court,  found  a  verdict  inTreadwelFs  favor,  re- 
quiring Seay  to  convey  the  lands,  upon  Tread welFs  making 
the  promised  deed  to  him  and  paying  him  $1,000  but  they 
found  nothing  as  to  costs.  He  made  a  motion  for  a  new  trial, 
upon  the  grounds  that  the  verdict  was  contrary  to  evidence, 
equity  and  the  law  and  charge  of  the  Court.  This  motion 
was  overruled.  He  excepted,  and  in  the  time  allowed  by 
law,  and  in  strict  conformity  to  law,  filed  his  bill  of  excep- 
tions and  took  all  proceedings  necessary  to  have  said  verdict 
and  charge  of  the  Court  reviewed  by  the  Supreme  Court, 
(A  copy  of  that  bill  of  exceptions  is  exhibited.)  When  that 
cause  was  called  here,  upon  motion  of  counsel  for  Treadwell, 
the  writ  of  error  was  dismissed,  because  a  certain  deed  was  . 
not  copied  in  the  bill  of  exceptions,  and  because  the  record 
was  not  certified  and  sent  up  as  required  by  law.  Counsel 
below  had  agreed  that  the  brief  of  evidence  in  said  bill  of 
exceptions  was  substantially  a  true  and  correct  brief  of  the 
evidence  on  the  trial ;  the  Judge  below  had  approved  the 
brief  of  evidence  and  certified  that  the  bill  of  exceptions 
contained  all  the  evidence  material  to  a  clear  understanding 
of  the  errors  alleged  therein.  Besides,  the  description  of 
that  deed  was  all  that  was  necessary,  as  no  point  was  made 
on  it.  But  the  counsel  who  made  this  motion  here  was  not 
in  the  Court  below,  and  the  record  was  not  fully  read  by  this 
Court,  or  it  would  have  appeared  that  a  copy  of  said  deed 
was  useless  in  said  cause.  Again,  before  the  cause  was  dis- 
missed, his  counsel  asked  for  a  continuance  to  prove  that  they 
were  not  at  fault  in  the  delay  of  the  Clerk,  but  this  Court 
refused  to  grant  time,  and  passed  an  order  "that  said  case 
be  dismissed,  and  the  judgment  of  the  Court  below  stand  afr 
firmed,  on  the  ground  that  the  counsel  for  plaintiff*  in  error 
failed  to  comply  with  the  10th  Rule  of  this  Court,  and  for 
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the  reason  that  the  record  was  not  certified  within  the  time 
prescribed  by  law,  plaintiff  in  error  having  failed  to  show 
diligence  on  his  part  to  have  the  record  certified."  In  ren- 
dering said  judgment,  the  Supreme  Court  said  Seay's  remedy 
was  against  the  Clerk,  if  his  fault  had  damaged  him,  bat  by 
this  verdict  Seay  lost  020,000  00,  the  Clerk's  bond  is  but  for 
$2,000  00,  and  he  has  no  property, 

Seay's  counsel  asked  this  Court,  at  said  term,  for  leave  to 
file  a  bill  for  a  review  of  said  verdict  and  charges,  but  this 
Court  held  it  had  no  original  jurisdiction,  and  could  not 
grant  such  leave,  and  refused  to  do  so.  Yet  his  GOunaA 
"  had  the  assurance  from  said  Court  as  individuals,  that^ 
while  it  did  not  choose  to  change  the  practice  in  this  regard 
by  granting  such  leave,  yet,  should  a  bill  of  review  be  filed 
in  the  Court  below  and  such  case,  so  made,  should  come  be- 
fore  that  Court,  at  any  time  thereafter,  in  the  usual  way, 
.they  would  hear  and  determine  it,  as  any  other  case,  upon  its 
merits,  as  they  had  done  and  considered  several  cases  of  like 
character  during  the  term  then  sitting." 

If  said  verdict  cannot  be  set  aside  he  will  be  greatly  in- 
jured, without  fault,  etc.  Further,  he  averred  that  no  decree 
had  ever  been  entered  upon  said  verdict  and  Treadwell  had 
not  paid  said  $1,000  00.  The  prayer  was  to  set  aside  said 
verdict,  for  a  new  trial  and  general  relief.  • 

This  bill  was  demurred  to  upon  the  ground  that  the  re- 
fusal of  a  new  trial  and  judgment  of  the  Supreme  Court  was 
final  and  conclusive  upon  the  parties  touching  the  whole 
controversy.  And  defendant  pleaded  said  proceedings  in  bar 
of  this  suit.  When  this  cause  was  called  for  trial,  Seay's 
counsel  objected  to  Treadwell  being  heard  till  he  had  com- 
plied with  the  verdict.  Thereupon  he  did  comply.  The 
Court  passed  an  order  reciting  that  he  had  complied,  and 
ordered  the  $1,000  00  and  interest  then  paid  into  Court,  to 
be  held  for  Seay.  He  further  ordered  that  a  decree  nwncpro 
tunc  be  entered  upon  said  verdict,  and  that  Seay  should  pay 
the  costs  of  said  first  bill. 
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After  argument  had  and  inspection  of  the  records  men- 
tioned, the  Court  sustained  said  demurrer  and  plea  and  dis- 
missed this  bill  of  review.  It  is  said  that  the  Court  erred 
in  dismissing  the  bill,  in  allowing  said  decree  nunc  jn*o  tunc 
to  be  entered  and  in  requiring  Seay  to  pay  the  costs  of  the 
original  bill. 

Lyon,  deGraffenreid  &  Irvin,  for  plaintiff  in  error. 
As  to  costs:  2  Bibb's  (Ky.)  R.,  166;  14  Ves.  R.,  144;  12 
Ohio  R.,  354 ;  10  Ves.  R.,  470;  3  Kelly's  Ga.  R.,  230;  Dan. 
Ch.  Pr.,  1478-9,  1480-1 ;  1  John's  Ch.  R.  As  to  nunc  pro 
tunc  decree:  1  Wall.  R.,  627;  Dan.  Ch.  P.,  1031,  1037;  1 
Turn.  &  B.,  178;  35  Eng.  L.  and  E.  R.,  252;  18  Ga.  B., 
318;  24th,  167;  30th,  929;  3d,  23;  14th,  589.  As  to  con- 
clusiveness of  judgment  by  dismissal  here  before  decree  en- 
tered :  33  Ga.  R.,  125;  26th,  368;  Dan.  Ch.  Pr.,  1029, 
1030;  7  John.  Ch.  R.,  1 ;  Story's  Eq.  PI.,  5791 ;  7  Gray., 
385-6;  17  Ves.  R.,  176;  13  Peter's  R.,  13.  As  to  conclu- 
siveness further:  4  Ga.  R.,  588 ;  2  Kelly,  290.  Rehearing 
can  be  had  because  Treadwell  did  not  perform  decree :  5 
Russell,  252;  5  Eng.  Ch.  Cas.,  2;  Dan.  Ch.  Pr.,  634;  Story 
on  PI.,  sec.  408.  This  is  not  a  bill  of  review  but  for  a  new 
trial.  This  Court  made  a  mistake:  Tubb  r«.  Parker,  Janu- 
ary Term,  1871.  The  verdict  was  wrong  as  shown  by  evi- 
dence which  is  part  of  the  record :  Story's  Eq.  PI.,  sec.  407 ; 
5  Mason's  B.,  311 ;  Acts  of  1870,  90.  The  case  is  not  one 
for  specific  performance:  R.  Code,  sees.  2685,  3134,  3135; 
Adams'  Eq.,  81 ;  5  Cranch  R.,  262 ;  3  L.  Cas.  in  Eq.,  69 
to  74;  2  Wheat.  R.,  200;  1  Peter's  R.,  155;  13  Mason  & 
Wils.,  623 ;  Story  on  Con.,  sec.  44.  Rescission  was  right : 
13  Peter's  R.,  26;  Fry.  on  Sp.  Perf.,  (191);  1  Story,  172; 
3d,  659;  9  Wood  &  Min.,  90,  342;  2d,  246;  7  Yerger 
(Tenn.)  R.,  67. 

C.  B.  WooTEN ;  F.  M.  Harper  ;  D.  A.  Walker,  for  de- 
fendant.   Costs  subject  to  discretion  of  Judge:  R.  Code,  sees. 
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4118,  3444,  5449.  Conclusiveness  of  dismissal :  Broom's  L 
M.,  131 ;  Story's  Eq.  PI.,  sec.  407,  note  1 ;  Ibid.,  sec.  634,  a; 
36  Ga.  R.,  258 ;  40th,  493 ;  Story's  Eq.  P.,  sec.  408 ;  Peny 
V8.  Gunby,  last  term;  2  Kelly,  290;  4  Ga.  R.,  558;  38th, 
197-8. 

LocHRANE,  Chief  Justice. 

We  need  not  go  through  this  voluminous  record,  or  take 
up  time  and  space  in  a  recital  of  facts,  as  the  legal  principles 
controlling  our  decision  may  be  briefly  stated  and  applied. 
The  bill  presents  only  two  points  necessary  for  our  adjudi- 
cation. When  this  case  came  before  this  Court  at  a  previ- 
ous term,  it  came  upon  exceptions  to  the  judgment  of  the 
Court  below  refusing  a  new  trial,  when  the  bill  of  exceptions 
and  case  was  then  dismissed.  The  effect  of  that  dismissal 
was  an  affirmance  of  the  judgment  of  the  Court  below  refus- 
ing such  new  trial,  and  was  conclusive  upon  all  parties  as  to 
the  merits  and  grounds  assigned  as  error  embraced  in  the 
motion.  And  this  bill,  brought  for  a  rehearing  or  review  of 
the  merits  as  then  presented,  was  properly  demurred  to,  and 
the  demurrer  was  properly  sustained  by  the  Court  below. 

As  to  the  alleged  failure  to  eater  the  decree  at  the  same 
term  when  the  jury  rendered  their  verdict,  which  was  af- 
firmed by  this  Court,  this  fact  constituted  no  new  ground  to 
invoke  the  rehearing  or  review,  but  it  was  the  duty  of  the 
Court  below  to  pass  an  order  allowing  such  decree  to  be  en- 
tered nunc  pro  tunc. 

Judgment  affirmed. 
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Burnett  &  Company,  plaintiffs  in  error,  vs.  Blackmar 
&  Chandler,  defendants  in  error. 

1.  In  order  to  take  a  case  out  of  the  operation  of  the  statute,  on  the 
ground  that  the  contract  was  not  to  be  performed  within  one  year, 
there  must  be  such  a  part  performance  of  it  on  the  part  of  the  plaintiff 
as  would  render  it  a  fraud  on  him,  by  the  refusal  of  the  defendant  to 
comply  with  the  contract  on  his  part. 

2.  Pleading  to  the  merits  waives  process.     (R.) 

8.  Under  the  sheriff's  signature  to  the  return  of  the  sheriff  as  to  part  of 
the  defendants,  was  a  statement  '*  the  other  defendants  not  to  be  found 
in  the  county/'  It  not  appearing  who  made  it,  it  was  held  tp  have 
been  made  by  the  sheriff.     (R. ) 

4.  It  18  not  a  good  objection  to  testimony^ taken  by  interrogatories,  that 
the  firm  name  of  the  witnesses,  instead  of  their  given  names,  is  insert- 
ed in  the  commission,  where  they  signed  the  interrogatories  by  their 
giTen  names.  Signing  at  the  place  where  the  commissioners  should 
sign,  is  a  good  subscription  to  their  answers.     (R.) 

5.  The  charge  of  the  Court  was  divided  up  and  numbered  ]  in  parts  of  it 
the  lines  were  numbered  1,  2,  8,  etc.  It  is  a  good  assignment  of  er- 
rors thereon  to  say  the  Court  erred  in  said  parts  and  said  lines,  by  say- 
ing he  erred  in  charging  as  shown  in  said  paragraphs,  1,  2,  3,  etc.,  and 
in  lines  1,  2,  8,  etc.     (R.) 

Practice.  Evidence.  Statute  of  Frauds.  Before  Judge 
Johnson.  Muscogee  Superior  Court.  November  Term, 
1870. 

Alfred  O.  Blackmar  and  Henry  W.  Chandler  averred, 
that  they  were  partners  under  the  style  of  Blackmar  & 
Chandler;  tliat  Aaron  Burnett,  Dan  Fry,  Henry  G.  Bryan, 
Loyd  G.  Bowers,  William  L.  Stapler  and  Benjamin  F.  Mark- 
ham,  partners  under  the  style  of  Burnett  &  Company,  owed 
them  $1,500  00,  because,  on  the  7th  of  August,  1867,  said 
firm  employed  plaintiffs  as  agents  for  the  company,  at  $1,- 
500  00  per  annuvi,  said  service  to  begin  on  the  1st  of  Octo- 
ber, 1867,  and  end  on  the  1st  of  October,  1868,  and  plain- 
tiffs made  all  necessary  arrangements  to  carry  out  the  con- 
tract, and  entered  upon  the  performance  of  the  same,  as  agreed 
upon,  and  faithfully  performed  their  part  and  offered  to  carry 
out  the  same,  in  good  faith,  but  said  defendants  prevented 

Vol.  xliii— 36. 
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them.     The  petition  was  filed  on  the  20th  of  October,  1868. 
In  attacliing  process^  the  Clerk  undertook  to  attach,  as  a 
heading  to  it,  the  several  names  of  the  plaintiffs,  as  8uch,aDd 
of  the  defendants,  as  such,  but  left  out  the  name  of  said 
Bowers.     The  process  was,  "  The  defendants  are  hereby," 
etc.    There  was  a  return  of  service  upon  Bowers,  Stapler  and 
Fry,  and  under  the  signature  of  the  sheriff  were  these  words: 
"  The  other  defendauts  not  to  be  found  in  the  county."  Who 
wrote  it  does  not  appear.     It  was  signed  by  no  one.    The 
said  defendants  who  were  served,  pleaded  that  they  did  not 
undertake  and  promise  conjointly  with  said  other  defendants, 
as  charged ;  that  they  wete  not  members  of  the  firm  of  Bur- 
nett &  Company  at  the  time  of  making  said  contract;  and 
that  said  contract  was  not  in  writing  and  not  to  be  performed 
within  a  year  from  tlie  date  of  making  it,  and  was  therefore 
void.     The  plaintiffs  amended  their  declaration,  by  striking 
out  '*  Burnett  &  Company,"  and  inserting  in  lieu  thereof, 
"The  Burnett  Line  of  Steamers."     Stapler,  for  the  other 
defendants,  pleaded  that  Burnett,  Fry,  Bryan,  Markham  and 
himself,  were  not  trading  under  the  firm  name  last  aforesaid. 
When  the  cause  came  on  for  liearing,  Bowers  moved  to  dis- 
miss the  cause  as  to  Iiiraself,  because  there  was  no  process  as 
to  him.     He  had  pleaded  before  said  amendment,  and  the 
Court  overruled  his  motion.     Bowers,  Stapler  and  Fry  then 
objected  to  going  to  trial  then,  because  it  was  a  suit  against 
them  and  others  jointly,  and  yet  there  was  no  return  of  now 
est  inventus  as  to  those  others.     This  motion  was  overruled. 
They  then  moved  to  continue  the  cause,  because  of  Fry's  ab- 
sence.    They  showed  that  they  had  used  due  legal  diligence 
to  have  him  present,  and  stated  that  they  expected  to  prove 
by  him  that  notice  was  given  to  plaintiffs,  before  the  let  of 
October,  1867,  that  defendants  did  not  desire  plaintiffs  to 
perform  said  contract,  and  that  plaintiffs  did  no  act  in  the 
performance  of  said  contract  after  the  1st  of  October,  1867. 
Plaintiffs'  counsel  admitted  that  Fry  would  so  swear,  and 
said  they  would  not  contest  on  the  trial  that  he  would  so 


ATLANTA,  JULY  TERM,  1871.  571 

Barnetl  &  Company  vs.  Blackmar  &  Chandler. 

swear,  but  would  not  admit  that  such  facts  were  true,  nor 
agree  not  to  contest  their  truth  on  the  trial.  And  upon  this 
admission,  the  Court  overruled  the  motion  to  continue. 
PlaintiflTs'  counsel  proposed  to  read  in  evidence  certain  in- 
terrogatories taken  out  for  said  plaintiffs.  These  interroga- 
tories began  as  follows : 

"Blackmar  &  Chandler  va.  The  Burnett  Line  op 
Steamers. — In  the  Superior  Court  of  said  county. 

"  Interrogatories  to  be  propounded  to  the  plaintiffs  in  said 
case."  The  commission  named  the  parties,  as  last  aforesaid, 
and  said,  "  Whereas,  Blackmar  and  Chandler  are  material 
witnesses  in  said  suit."     They  were  signed  as  follows : 

"  Answered,  sworn  to  and  subscribed  before  us,  this  the 
27thof  July,  1870. 

"  GEO.  W.  A.  BRANTLEY,  Com'r.    [l.  s.] 
**S.  F.  JONES,  Com'r.  [l.  s.] 

"  Wiinessea: 
"Blackmar  &  Chandler, 
"  A.  O.  Blackmar, 
«  H.  W.  Chandler." 

Defendants'  counsel  objected  to  these  interrogatories,  be- 
cause no  witness  was  named  in  the  interrogatories  nor  in  the 
commission,  nor  were  the  answers  signed  by  any  witness. 
The  objections  were  overruled.  Chandler  was  in  Court,  and 
they,  therefore,  objected  to  reading  his  answers  to  said  in- 
terrogatories. This  was  also  overruled.  In  these  interrog- 
atories these  plaintiffs  testified  as  follows :  Burnett  &  Com- 
pany were  the  husbands  of  the  Burnett  Line  of  Steamers, 
which  steamers,  to  the  best  of  their  knowledge  and  belief, 
were  owned  by  all  of  said  named  defendants.  In  August, 
1867,  Burnett,  representing  his  firm  as  general  agents  of  said 
line  of  steamers,  and  Fry,  one  of  the  owners  in  the  line  and 
managing  Captain,  verbally  agreed  to  pay  plaintiffs  $1,- 
600  00,  to  act  as  exclusive  agents  for  the  line,  from  the  Ist 
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of  October,  1867,  to  the  1st  of  October,  1868.     This  sum 
was  fixed  upon  to  cover  the  expenses  of  a  man  to  do  the  ad- 
ditional work  consequent  upon  such  engagement.     Though 
the  term  did  not  begin  till  the  Ist  of  October,  1867,  plain- 
tiffs, the  better  to  carry  out  the  contract,  began   to  act  as 
agents  at  once;  the  managers  of  the  line  advertised  plaintiffii 
as  their  agents,  in  tlie  newspapers,  circulars  and  freight  tar- 
iffs.    Plaintiffs'  duties,  as  such  agents,  consisted  in  soHcitiDg 
freight,  collecting  freight-bills  and  distributing  circulars,  all 
which  they  faithfully  did,  up  to  the  2d  of  November,  1867. 
They  employed  an  assistant  at  $1,200  00,  for  one  year  from 
the  1st  of  October,  1867,  and  paid  him  $1,200  00,  and  for- 
nishccl,  frorfi  their  store,  his  family  supplies  for  the  year,  at 
cost.     They  employed  him  solely  because  they  had  made 
such  contract  and  needed  him  as  an  assistant  to  execute  the 
contract.      While  they  were  engaged   in  performing  their 
duties  as  such  agents,  without  complaint  of  or  notice  to  them, 
their  agency  was  discontinued  on  the  2d  of  November,  1867. 
Nor  had  they  any  notice  of  such  intention  till  they  read  in 
the  Daily  Sun  newspaper:  "The  Burnett  Through  Line  has 
no  agent  at  Columbus,  Georgia. — Burnett  &  Company,  gen- 
eral agents,  Apalachicola,  Florida."     They  at  once  asked  an 
explanation,  and  Burnett  said  they  were  going  to  send  two 
of  the  boats  to  Texas,  and  would  keep  the  two  others,  and 
tried  to  make  a  new  contract,  to  pay  plaintiffs  $750  00  for 
acting  as  agents  for  these  two  remaining  boats.     Believing 
that  they  could  be  agents  of  those  two  without  an  assistant, 
and  that  they  could  get  rid  of  their  assistant,  they  agreed  so 
to  change  the  contract,  if  the  $750  00  were  secured.    They 
would  not  secure  the  $750  00,  and  the  parties  had  no  further 
connection  with  each  other.     Stapler,  one  of  the  owners,  pre- 
vented the  removal  of  the  two  boats,  by  legal  means.    The 
taking  of  these  boats  to  Texas  was  not  thought  of  till  some 
time  in  OctoLer,  1867,  and  that  idea  made  defendants  desire 
to  get  rid  of  them  as  agents. 

Ciiandler  then  testified  to  the  same  things.   Plaintiffs  then 
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introduced  Bowers,  who  testified  that  he  owned  stock  in  the 
Huntsman ;  Fry  owned  none  in  the  Burnett  and  Jackson. 
The  Huntsman,  the  Fry,  the  Burnett  and  the  Jackson  com- 
posed the  line  known  as  the  Burnett  Line,  to  distinguish  it 
from  a  competing  line  of  steamers.  There  was  no  commu- 
nity of  profits  or  losses  between  them ;  each  boat's  accounts 
were  kept  separately.  Burnett  managed  them  all,  he  con- 
trolling the  majority  of  the  stock.  Plaintiffs  acted  as  agent 
for  this  line  six  months  or  a  year.  They  acted  as  such  after 
the  Ist  of  October,  1867.  He  saw  tliem  so  acting  but  knew 
nothing  of  said  contract.  Burnett  acted  as  agent  of  his  own 
accord,  and  witness  and  several  stockholders  objected  to  it. 
Here  plaintiff  closed  his  case. 

The  defendants  introduced  the  files  of  said  newspaper,  in 
which,  from  the  1st  of  March  to  the  1st  of  November,  1867, 
there  was  an  advertisement  headed  "Burnett  Through  Line," 
and  signed  "Blackmar  &  Chandler,  Agents,  Columbus,  Geor- 
gia, Burnett  &  Company,  General  Agents,  Apalachicola, 
Florida ;"  and  they  also  read  in  evidence  the  copy  of  said 
paper  of  November  tlie  2d,  1867,  containing  the  declaration 
that  said  line  had  no  agent  at  Columbus  as  aforesaid. 

One  Klink  testified  that  plaintiffs  did  no  service  for  the 
line  in  October,  1867,  no  boats  went  down  the  river  and  but 
one  came  up;  that  about  the  middle  of  September,  1867,  he 
saw  Fry  go  into  plaintiffs'  store  to  deliver  them  a  letter  noti- 
fying plaintiffs  that  defendants  could  not  carry  out  the  con- 
tract; it  was  written  by  Burnett;  soon  after  the  1st  of  Octo- 
ber, 1867,  plaintiffs  were  told  by  Fry  of  having  received  said 
letter  before  the  1st  of  October,  1867,  and  they  did  not  deny 
his  statement. 

Stapler  testified  that  he  owned  an  interest  in  the  Hunts- 
man and  the  Fry,  but  none  in  the  other  boats;  that  Fry  was 
part  owner  of  the  Huntsman  and  Jackson;  each  boat's  ac- 
counts were  kept  separately,  and  there  was  no  community  of 
profits  or  losses.  The  four  boats  were  called  The  Burnett 
Line^  to  distinguish  them  from  a  competing  line;  Burnett  con- 
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trolled  a  majority  of  the  stock  and  did  about  as  he  pleased, 
took  all  the  money  and  never  paid  out  any.  Burnett  &  Com- 
pany was  a  firm  in  Columbus,  Georgia,  and  Apalachioola, 
Florida,  and  had  no  interest  in  the  boats.  Some  stockholdos 
(Bowers  and  Markiiam)  complained  at  Burnett's  acting  as 
agent,  and  Womack  &  Saulsbury  sold  out  on  that  aoooaot. 
No  boat  of  the  line  went  down  the  river  during  October, 
1867,  and  but  one  came  up.  This  last  statement  was  also 
testified  to  by  the  clerk  of  the  Huntsman,  and  he  said,  in 
October,  1867,  he  refused  to  recognize  plaintiffs  as  agents  of 
the  line  and  they  seemingly  acquiesced  in  his  right  so  to  do. 
Another  witness  testified  that  in  January  or  February,  1867, 
plaintiffs  sought  the  agency  expecting  to  get  pay  for  their 
services  by  the  profits  in  selling  ship  stores,  and  the  agenqr 
was  obtained  and  plaintiffs  acted  under  this  contract  thence- 
forward. 

In  rebuttal.  Chandler  swore  that  it  was  afler  the  Istof 
October,  1867,  when  Fry  mentioned  Burnett's  letter,  but  said 
he  would  not  show  it  because  it  was  a  shame,  as  plaintiffi 
had  fully  complied  with  their  contract. 

The  Court  charged  the  jury  as  follows : 

1.  Defendants  deny  that  they  made  any  such  oontractas 
alleged  by  the  plaintiffs.  Determine  from  the  testimony 
whether  Burnett  was  agent  of  defendants,  and  if  he  was  and 
made  such  a  contract  it  is  as  binding  as  if  made  by  defen- 
dants. 

2.  Defendants  say  that,  even  if  this  contract  were  made,  it 
was  a  verbal  contract  and  not  to  be  performed  within  a  year 
from  the  time  when  it  was  made  and  is  void  by  the  Statute 
of  Frauds.  If  it  was  a  verbal  contract,  made  on  the  27th  of 
August,  1867,  and  for  a  year's  services  to  begin  on  the  1st 
of  October,  1867,  and  end  on  the  1st  of  October,  1868,  it 
falls  within  the  operation  of  the  Statute  of  Frauds  and  is 
void  unless  it  falls  within  the  following  exceptions : 

3.  If  plaintiff,  on  the  1st  of  October,  1867,  entered  upon 
the  performance  of  said  contract  and  did  any  act  under  said 
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ooQtract,  there  has  been  a  part  performance  of  said  contract 
and  this  would  make  it  a  valid  contract  and  entitle  plaintifiTs 
to  recover. 

4.  If  plaintiffs  entered  upon  the  performance  of  said  con- 
tract and  continued  to  work  under  said  contract  until  the  2d 
of  November,  1867,  and  was  then  discharged  by  the  defen- 
dants without  just  cause  or  prevented  them  from  perform- 
ing the  contract,  the  law  considers  this  as  tantamount  to 
performance  and  plaintiffs  are  entitled  to  recover  the  full 
amount  stipulated  to  be  paid  for  the  whole  year,  with  interest 
from  the  1st  of  October,  1868. 

5.  The  acts  done  by  plaintiffs  after  the  Ist  of  October, 
1867,  must  have  been  done  in  pursuance  of  the  contract  to 
entitle  them  to  recover.  If  these  acts  were  done  under  the 
old  arrangement  they  were  not  part  performance  and  the  case 
is  not  relieved  from  the  operation  of  the  Statute  of  Frauds. 
And  if  plaintiffs  were  notified,  before  the  1st  of  October, 
1867,  that  the  contract  would  not  be  carried  out,  this  iHay  be 
considered  to  determine  whether  such  acts  were  done  under 
the  old  arrangement  or  this  contract. 

The  jury  found  for  plaintiffs  for  $1,500  00,  and  interest 
and  costs.  Defendants  sued  out  their  writ  of  error,  saying 
that  the  Court  erred  in  refusing  to  dismiss  the  cause;  in 
holding  that  the  case  stood  for  trial  when  there  was  no  re- 
turn of  non  est  inventus  as  to  the  other  defendants ;  in  over- 
ruling the  objections  to  said  interrogatories,  and  in  allowing 
them  read  when  one  of  the  witnesses  was  present;  ^Mn  the  4th, 
5tb,  6th  and  7th  line  of  the  first  point  charged ;  in  the  whole 
of  the  third  point  charged  ;  in  the  whole  of  the  fourth  point 
charged;  in  the  7th,  8th,  9th,  10th,  11th,  12th,  13th,  14th, 
15th  and  16th  lines  of  the  fifth  point  charged,  and  in  the 
whole  charge  as  given.''  In  the  bill  of  exceptions  the  charge 
IB  divided  up  as  aforesaid  ;  in  the  parts  just  alluded  to  the 
lines  are  numbered  on  the  margin.  When  the  cause  was 
called  here,  counsel  for  defendants  in  error  objected  to  hear- 
ing the  assignments  of  error,  above  quoted,  because  they  did 
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not  specify  the  errors  compla'med  of.  The  Court  said  they 
would  hear  all  the  points  and  consider  this  when  they  passed 
upon  the  case. 

John  Peabody;  R.  J.  Moses,  for  plaintiffs  in  error. 
The  cause  was  not  ready  till  all  the  defendants  were  served  or 
returned  non  est  inveivLus :  Revised  Code,  section  3274.  As 
to  continuance — Cheney  V8,  Smith  &  Alexander,  last  term. 
Statute  of  Frauds :  Revised  Code,  section  1877 ;  31st  Geor- 
gia Reports,  510.  Part  performance :  14th  Georgia  Reports, 
683;  30th,  96;  Revised  Code,  section  1941,  p.  3;  Brown  on 
Frauds,  section  451;  15th  Georgia  Reports,  450;  3d  Hill, 
N.  Y.,  130.  Plaintiffs  were  entitled  to  value  of  their  ser- 
vices: 26th  Georgia  Reports,  552;  31st  Georgia  Reports,  31. 
Damages  not  necessarily  the  amount  stipulated :  41st  Geor- 
gia Reports,  71. 

Smith  &  Alexander;  M.  H.  Blandford,  for  de- 
fendants. 

Warner,  Judge. 

This  was  an  action  brought  by  the  plaintiffs  against  the 
defendants,  as  partners,  using  the  firm  name  of  '^  Burnett 
Line  of  Steamers,"  to  recover  for  services  alleged  to  be  due 
them  under  a  parol  contract.  The  defendants  pleaded  that 
the  alleged  contract  was  not  to  be  performed  within  one  year 
from  the  making  thereof.  On  the  trial  of  the  case,  several 
exceptions  were  taken  by  the  defendants,  to  the  rulings  of  the 
Court,  as  set  forth  in  the  record,  and  they  also  excepted  to 
the  charge  of  the  Court  to  the  jury.  That  part  of  the  charge 
complained  of,  is  in  the  following  words:  "If  the  plaintiffs, 
on  the  1st  of  October,  entered  on  the  performance  of  said 
contract,  and  did  any  act  under  said  contract,  then  there  has 
been  a  part  performance  of  said  contract,  and  this  would 
render  it  a  valid  contract  and  entitle  the  plaintiffs  to  re- 
cover."    This  charge  of  the  Court  was  error,  in  view  of  the 
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facts  contained  in  the  record.  The  Court  should  have  charged 
the  jury,  that  if  there  had  been  such  a  part  perPormance  of 
the  contract  on  the  part  of  the  plaintiflTs  as  would  render  it  a 
fraud  on  them,  by  the  refusal  of  the  defendants  to  comply 
with  the  contract  on  their  part,  that  would  render  it  a  valid 
contract,  and  entitle  the  plaintiffs  to  recover. 

There  was  no  error  in  the  rulings  of  the  Court  on  the 
other  exceptions  specified  in  the  record. 

Judgment  reversed. 


Henry  McCauleY;  plaintiff  in  error,  vs.  Isaac  J.  Moses, 

defendant  in  error. 

Upon  a  suit  brought  upon  a  note  given  for  the  purchase-money  of 
land,  the  defendant  set  up  the  contract  of  purchase  by  which  it  ap- 
peared the  plaintifif  and  a  man  named  Adams  had  jointly  sold  the  land 
and  gave  bond  for  titles ;  and  further,  that  the  said  parties  had  no 
title  to  the  land,  and  that  the  title  was  elsewhere,  and  the  inability  of 
the  parties  to  perform  their  contract.  To  this  plea  a  demurrer  was 
filed  and  sustained  by  the  Court : 

Eddf  That,  inasmuch  as  this  was  a  contract  for  the  purchase  of  land 
and  the  party  was  in  possession,  while  we  may  consider  his  plea  filed 
at  law  with  the  same  consideration  we  would  a  bill  filed  in  equity,  this 
plea  does  not  set  up  sufficient  to  restrain,  in  equity,  the  collection  of 
the  purchase-money ;  and  rescission  of  the  contract  stands  upon  the 
same  principle.  When  parties  make  contracts  for  land  and  take  bonds 
or  warranties  and  are  in  possession  when  sold  for  the  purchase- money, 
it  requires  a  strong  case,  something  showing  fraud  or  insolvency  or 
non-residence,  something  which  has  grown  up  or  is  discovered  since 
the  contract,  that  would  render  it  inequitable  to  enforce  it,  to  invoke 
the  powers  of  equity,  whether  invoked  at  law  or  in  equity. 

Rescission  of  Contract.  Before  Judge  Johnson.  Musco- 
gee Superior  Court.     December  Term,  1870. 

Moses  sued  McCauIey  upon  a  promissory  note  payable  to 
his  order  for  $837  50.  He  pleaded  that  said  note  was  given 
for  a  lot  of  land  (described)  on  condition  that  said  Moses 
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and  David  Adams  sliould  make  him  good  title  to  said  lot, 
but  neither  Moses  nor  Adams  nor  both  ever  had  any  title 
thereto  but  the  title  is  in  Mrs.  Dawkins  and  Mrs.  Pape, 
under  the  will  of  Randell  Jones^  deceased;  he  was  to, pay 
82,500  00  for  the  lot,  gave  Adams  his  note  for  $1,250  00  and 
Moses  his  note  for  $1,250  00;  he  paid  Adams  $600  00  and 
Moses  owes  defendant  $200  00.  He  offers  to  return  the  lot 
to  plaintiff  with  its  rents  and  rescind  the  contract  upon 
Moses  paying  him  said  $200  00. 

It  was  admitted  that  McCauley  was  in  possession  of  the 
land,  and  upon  demurrer  the  Court  struck  said  plea.  Plain- 
tiff obtained  a  verdict  for  the  amount  due  on  the  note.  The 
striking  of  said  plea  is  assigned  as  error. 

H.  L.  Benning,  for  i)laintiff  in  error.  As  to  rescission, 
cited:  R.  Code,  sees.  2809,  2662;  10  Ga.  R.,  127.  Ina- 
bility to  perform  equal  to  non-performance:  12  Gra. R.,  150. 
Vendors  must  be  able  to  comply  before  they  can^force  com- 
pliance: R.  Code,  sees.  3135,  3136;  Edwards  vs.  Heather, 
McNaughten's  Select  Cases  Law  Library,  12.  No  offer  to 
rescind  necessary  in  this  case:  R.  Code,  sec.  2662.  What 
this  covenant  includes:  R.  Code,  sec.  2667.  For  fraud, 
equity  will  relieve  before  eviction:  2  Ga.  R.,  460;  16th, 
432. 

Peabody  &  Brannon,  for  defendant.  As  to  defendant 
in  possession  cited:  1  John.  Ch.  R.,  216;  2d,  520;  10  Ga. 
R.,  133;  41st,  179.  Purchaser  must  have  title  or  warranty: 
2  Caines'  Cases,  192;  and  must  resort  to  his  warranty:  10 
Ga.  R.,  133.     No  relief  at  law. 

LocHRANE,  Chief  Justice. 

It  appears,  by  the  facts  presented  in  this  record,  that 
Moses  had  sued  McCauley  upon  his  note  given  for  the  pur- 
chase of  land.  The  defendant  set  up  by  his  plea,  in  the  na- 
ture of  a  bill  in  equity,  that  the  land  was  bought  jointly 
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from  Moses  and  a  man  named  Adams,  whose  bond  for  titles 
he  held;  that  they  had  no  title  to  the  land;  that  the  title 
was  elsewhere ;  and  further,  that  the  vendors  were  unable  to 
perform  their  contract.  The  plaintiff  demurred  to  this  plea^ 
which  was  sustained  by  the  Court,  it  appearing  that  the  de- 
fendant was  in  the  possession  of  the  land  for  which  the  note 
was  given. 

We  affirm  the  judgment  of  the  Court  below  in  this  case, 
premising  that  under  our  peculiar  system  of  pleading  there 
is  no  difference  in  law  and  equity,  so  far  as  to  authorize  by 
plea  all  equitable  rights  and  remedies  to  be  adjudicated. 
And  treating  this  plea  with  all  the  consideration  of  an  equi- 
table proceeding  to  rescind  the  contract,  or  restrain  the  col- 
lection of  the  debt,  we  are  satisfied  that  it  fails  to  present 
such  a  case  as  would  authorize  either.  To  restrain  the  col- 
lection of  the  notes  given  for  the  purchase-money  of  lands, 
or  to  rescind  the  contract,  by  one  in  undisturbed  possession 
under  the  contract  of  purchase,  requires  a  very  strong  case. 
To  authorize  equitable  interference,  there  must  be  fraud  to 
mislead  the  party,  or  there  must  be  insolvency  in  the  vendor 
and  a  clear  case  of  unquestioned  paramount  title  exhibited  to 
the  Court  outstanding  elsewhere  which  will  be  enforced;  or 
it  must  show  non-residence  so  that  the  plaintiff  is  out  of  the 
jurisdiction  of  the  Court,  or  something  which  has  been  dis- 
covered since  the  contract,  of  equal  dignity  and  analagous, 
which  will  show  that  it  would  be  inequitable  to  enforce  the 
contract,  to  authorize  equity  to  interpose  its  arm  and  shield, 
from  the  legal  consequences  of  the  contract,  the  party  from 
its  legitimate  results.  In  a  word,  it  takes  a  strong  case, 
where  a  party  buys  and  is  in  possession,  to  invoke  such  pro- 
cesses and  powers  against  his  compliance  with  his  contract, 
and  we  are  of  opinion  this  case,  as  presented  by  the  plea,  is 
not  one  of  them. 

Judgment  affirmed. 
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The  Columbus  Iron  Works,  plaintiffs  in  error,  m.  G. 
Aenchbecker  et  cU.,  defendants  in  error. 

Where  a  motion  was  made  to  set-off  losses  against  a  judgment,  ander 
the  Act  of  October  13th,  1870,  and  the  Judge  sustained  the  demorrer 
to  such  motion  and  dismissed  it,  upon  the  ground  that  the  judgment 
beiug  for  mesne  profits,  arising  out  of  a  suit  of  ejectment,  was  not 
within  the  provisions  of  said  Act : 

Eeldf  That  such  judgment  by  the  Court  was  not  error. 

Relief  Act  of  1870.  Before  Judge  Johnson.  Muscogee 
Superior  Court.     November  Term,  1870. 

Aenchbecker  et  aL,  brought  ejectment  against  The  Colom- 
bus  Iron  Works,  and  in  January,  1870,  recovered  the  land, 
and  a  judgment  for  mesiie  profits  during  the  time  defendant 

had  been  in  possession,  to-wit :  from  the day  of....,  1863, 

to  January,  1870.     With  the  writ  of  possession  a  ^.  /a.  is- 
sued for  these  mesne  profits.     The  president  of  the  company 
made  ai&davit  that  The  Columbus  Iron  Works  lost  ma- 
chinery, etc.,  worth  $50,000  00,  "  by  or  in  consequence  of 
the  late  war  against  the  United  States,  by  the  people  of  this 
and  other  States;  that  said  judgment  was  founded  upon  a 
contract  made  prior  to  June,  1865,  and  upon  the  trial  of  said 
cause  the  benefit  of  the  Relief  Act  of  1868  was  not  allowed 
to  said  defendant.''     The  prayer  was  that  these  losses  beset- 
ofiT  against  said  judgment,  under  the  Belief  Act  of  1870. 
PlaintifiTs'  counsel  demurred  to  said  plea  and  prayer,  saying 
this  was  not  such  a  judgment  as  was  contemplated  by  said 
Act  of  1870.    The  Court  sustained  the  demurrer,  and  that 
is  assigned  as  error. 

Peabody  &  Brannon,  for  plaintiffs  in  error. 

H.  L.  Benninq  ;  James  M.  Russell,  for  defendants,  said 
the  Relief  Act  of  1870,  only  covered  demands  arising  ex  eonr 
tractu. 
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LocHKANE,  Chief  Justice. 

The  judgment  of  the  Court  below  in  this  case,  was  based, 
we  presume,  upon  the  ground  that  a  judgment  for  mesne 
profits,  obtained  in  a  suit  growing  out  of  an  action  of  eject- 
ment, was  not  within  the  provisions  of  the  Relief  Act  of 
October  13th,  1870,  so  as  to  let  in  equitable  losses  by  the  re- 
sults of  the  late  war,  etc.  At  least  we  so  hold  the  law  to  be, 
and  affirm  the  judgment  sustaining  the  demurrer,  under  the 
facts  in  this  case. 

Judgment  affirmed. 


E.  V.  Klugman,  plaintiff  in  error,  vs,  A.  Gammell,  de- 
fendant in  error. 

It  is  error  in  the  Court  below  to  refuse  a  continuance  and  force  parties 
to  trial  upon  the  admission  in  these  words:  '^  We  admit  and  do  not 
contest  the  fact,  that  the  witness,  Fuller,  would,  if  present,  testify  to 
the  facts  stated  in  the  above  affidavit. '^  Under  the  Code,  section 
8472f  to  force  a  trial  in  absence  of  witnesses  by  the  admission  of  the 
proof,  it  is  necessary  not  only  to  admit  and  not  contest  the  fact  that 
the  witness  would  so  swear,  but  to  go  further  and  admit  the  facts  to 
be  true,  and  not  contest  their  truth. 

Jurisdiction  of  Justices  of  the  Peace.  Continuance.  Be- 
fore Judge  Johnson.  Muscogee  Superior  Court.  Novem- 
ber Term,  1870. 

Gammell,  a  livery  stable  keeper,  sued  Klugman  in  a  Jus- 
tice's Court,  averring  that  in  March,  1870,  he  hired  Klug- 
man a  horse  which,  by  hard  driving,  Klugman  injured  to 
the  damage  of  Gammell  $100  00.  Klugman  pleaded  to  the 
jurisdiction  of  the  Justice,  because  this  was  an  action  for 
damages  over  which  the  Superior  Court,  he  said,  had  exclu- 
sive jurisdiction.  This  plea  was  overruled,  and  Gammell 
had  a  judgment  against  Klugman.     He  appealed  to  the  Su- 
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perior  Court.  When  the  cause  was  called  for  trial,  defend- 
ant's counsel  moved  to  dismiss  it^  because  the  Justice  below 
had  no  jurisdiction.  This  was  overruled.  They  then  moved 
to  continue  the  cause  for  the  absence  of  two  witnesses.  What 
they  expected  to  prove  by  them  was  material^  and  their  ab- 
sence was  properly  shown,  etc.  One  was  a  female,  residing 
in  the  county,  who,  when  subpoenaed,  said  she  would  attend 
Court  in  person.  The  Court  overruled  the  showing  as  to 
her,  because  defendant  had  not  taken  her  interrogatories. 
He  overruled  the  motion  as  to  the  other  witness,  upon  plain- 
tifiT's  counsel  agreeing  to  admit  on  the  trial  that  the  absent 
witness  would  swear  as  they  expected  him  to  swear,  and 
without  requiring  them  to  agree  not  to  controvert  the  truth 
of  the  facts  to  which  he  would  testify.  The  trial  resulted  in 
a  verdict  for  plaintiff.  The  refusal  to  dismiss  and  to  con- 
tinue the  cause  are  assigned  as  error. 

Moses  &  Downing;  Smith  &  Alexander,  for  plaintifi 
in  error. 

Peabody  &  Brannon,  for  defendant.     Continuances: 
14th  Georgia  Reports,  6;  30th,  831. 

LocHRANE,  Chief  Justice. 

We  reverse  the  judgment  of  the  Court  below  in  this  case, 
upon  the  ground  that  the  Court  erred  in  forcing  the  party  to 
trial  and  refusing  a  continuance,  under  the  facts  disclosed  by 
the  record.  Under  section  3472,  of  the  Code,  to  entitle  a 
party  to  force  his  adversary  to  trial  in  the  absence  of  his  wit- 
ness or  witnesses,  the  admission  of  what  the  witness  wonld 
swear  if  present,  must  go  to  the  extent  of  admitting  the  facts 
stated  to  be  true,  and  not  contest  the  truth  of  such  statement 
of  facts.  An  admission  that  the  witness  would  so  swear,  and 
not  contest  that  he  would  so  swear^  is  insufficient.  The  in- 
tention of  this  statute  cannot  be  perverted  by  evasions  and 
subtleties.     The  party  is  entitled  to  his  witnesses,  if  properly 
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sabpoenaed  and  the  law  otherwise  complied  with,  to  give  in 
evidence  the  facts  which  he  may  know.     And  if  a  trial  is 

forced  in  his  absence,  the  admission  to  invoke  such  compul- 
sory trial,  must  go  to  the  full  extent  of  admitting  and  not 
contesting  the  truth  of  the  facts  expected  to  be  proved  by  him^ 
without  equivocation,  evasion  or  contest. 
Judgment  reversed. 


E.  W.  Seabrook,  administrator,  plaintiff  in  error,  m. 
The  Underwriters  Agency  et  aL,  defendants  in  error. 

When  a  bill  was  filed  against  an  insurance  company,  containing  allega- 
tions which  make  a  pn/na/ac/e  case  of  fraud  and  negligence  on  the 
part  of  the  agent  of  the  company  in  failing  to  effect  an  insurance  on 
cotton,  whereby,  the  complainant  was  injured  and  damaged,  the 
Court  of  equity  having ^7-5<  obtained  jurisdiction  of  the  case,  will  re- 
tain it  until  the  cause  can  be  heard  and  determined  on  its  merits.  In 
all  cases  of  fraud  (except  fraud  in  the  execution  of  a  will)  equity  has 
coocarrent  jurisdiction  with  the  Courts  of  law. 

Insurance.  Equity.  Before  Judge  Johnson.  Muscogee 
Superior  Court.    November  Term,  1870. 

This  bill  was  by  Seabrook,  as  administrator  of  Dawson 
against  Rust,  the  Agent,  and  The  Underwriters'  Agency,  a 
corporation  of  New  York,  composed  of  the  Germania,  the 
Hanover,  the  Niagara  and  the  Republic  Insurance  Company, 
each  of  which  is  a  corporation  of  New  York,  as  averred,  the 
averrments  of  which  are  fully  stated  in  the  opinion.  An- 
swers had  been  filed  and  the  bill  was  read  on  trial  when  the 
Court  dismissed  it  for  want  of  equity. 

H.  L.  Beni^ing  for  plaintiff*  in  error.  The  motion  came 
too  late:  Story's  Eq.  PL,  8,  sec3.  461,  291,  Note  1,  sec. 
594;  27th  Ga.  R.,  233,  352-259.  If  in  time  it  was  not 
good  :  1  Dan'l  Ch.  Pr.,  389,  398 ;  8th  Ga.  R,  506-486. 
Amendment :  sees.  3435,  4118  R.  Code.    Constructive  fraud : 
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sec.  3116  R.  Code;  Old  Code,  sec.  2948.     Equity  jurisdie- 
tion :  R.  Code,  sees.  3115,  3041.     Court  first  taking  jurisdio- 
tion  will  keep  it :    Old  Code,  sec.   3029.     The  principal  is 
bound  for  carelessness,  etc.,  of  agent :  R.  Code,  sec.   2175 ; 
18tli  Ga.  R.,  432,  411 ;  Dig.  F.  Ins.   Decisions,  306,  sec  4, 
(20  Barb.,  468 ;)  19  How.  R.,  318  ;   1  Pars,  on  Ins.,  603, 
37,  2  ;  Ed.  F.  Ins.  Decisions,  444,  sees.  4,  5,  6,  8,  9,  10, 17, 
19,  20,  22,  24,  64;  Id.,  637,  sees.  3,  25,  28 ;  Id.,  34,  sees. 
7,  11,  12,  15,  20,23,  44,  52,  62,  63,  64;  Hildyard  on  Ins., 
537-8,  546-7.     If  principal  is  not  bound  agent  is  :  R  Code 
sees.  2187,  2167,  3076.    Agreement  to  insure  may  be  specifi- 
cally enforced  inequity:  Dig.  F.  Ins.  Decisions,  166, sea 
1,  2,  3.     As  to  waiver  by  Insurance  Agent:  Carrugi's  cas^ 
40th  and  4 1st  Ga.  R. 

R.  J.  Moses  for  defendants. 

Warner,  Judge. 

This  was  a  bill  filed  by  the  complainant  against  the  de- 
fendants, on  the  13th  of  April,  1866.     The  defendants  had 
answered  the  bill.     When  the  cause  was  called  for  trial  at 
the  November  Term  of  the  Court,  1870,  and  after  heariDg 
the  bill  read,  the  Court  dismissed  the  same  for  want  of  equity, 
to  which  the  complainant  excepted.     The  facts  alleged  in  the 
bill  are  in  substance  as  follows:     The  complainant  had  two 
lots  of  cotton  at  Albany,  Georgia,  one  of  fifty  bales,  the  other 
of  sixty  bales,  which  he  desired  to  ship  to  Apalachicola,  and 
to  insure  the  same.     On  the  6th  of  February,  1866,  Bowers, 
as  the  agent  of  complainant,  wrote  to  Rust,  the  agent  of  the 
Underwriters  Insurance  Agency,  at  Albany,  to  '^please  find 
Mr.  Oliver  Cromwell,  (who  was  also  an  agent  of  complain- 
ant,) and  get  particulars  of  how  he  ships  two  lots  of  cotton 
to  Apalachicola,  one  of  fifty  and  the  other  of  sixty  bales,  and 
insure  them  to  Apalachicola,  send  bills  to  me,  and  I  will  re-  • 
mit  by  express.     Your  prompt  attention  will  much  oblige," 
etc.     The  bill  alleges  that  this  letter  was  received  by  Rust 
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on  the  8tli  or  9th  of  February,  that  he  looked  up  Cromwell 
in  Albany,  in  order  to  obtain  from  him  the  particulars  of 
how  he  was  shipping  said  cotton,  and  read  the  letter  to  him 
with  that  view;  that  Cromwell  then  informed  him  that  the 
lot  of  sixty  bales  was  already  on  board  the  steamer  White 
Rose,  lying  in  the  river  at  Albany,  which  would  leave  the 
next  morning;  that  the  lot  of  fifty  bales  would  be  sent  by 
one  of  Rust's  boxes,  as  there  was  not  time  to  get  it  on  board 
the  steamer;  that  Rust  made  no  further  inquiry,  apparently 
satisfied  with  the  information  he  had  received,  retired,  as  the 
said  Cromwell  supposed,  to.  make  out  the  insurance  as  he 
was  instructed  to  do  by  Bowers'  letter,  which  he  had  in  his 
hand.  On  the  9th  of  February,  1866,  Rust  answered  Bow- 
ers' letter,  in  which  he  stated,  "  Your  favor  of  the  6th  in- 
stant, is  received.  Mr.  Cromwell  is  now  shipping  sixty  bales 
ootton  by  the  steamer  White  Rose,  now  loading  at  this  place; 
the  other  fifty  bales  he  will  not  be  able  to  get  ofi*  in  time  for 
the  boat,  but  will  ship  next  week."  This  letter  was  received 
by  Bowers  two  or  three  days  after  its  date,  who  considered  it 
to  mean  that  his  request  had  been  complied  with,  and  that 
the  cotton  was  insured,  and  so  the  complainant  was  informed. 
And  all  parties  rested  satisfied  that  the  insurance  had  been 
effected,  and  that  there  was  nothing  further  to  be  done  by 
any  of  them.  Things  remained  thus  until  the  19th  of  Feb- 
ruary, 1866,  when  the  steamer  White  Rose  sunk  at  "  Hell 
Gate,'*  on  her  way  to  Apalachicola,  and  the  cotton  was  dam- 
aged to  the  value  of  $9,500  00.  Two  or  three  days  after- 
wards, Cromwell,  the  agent  of  complainant,  called  on  Rust 
to  arrange  with  him  the  payment  of  the  insurance,  when, 
mnch  to  his  surprise.  Rust,  after  reflecting  a  little,  said  to 
him,  tliat  the  cotton  was  not  insured,  that  he  had  received 
no  money  to  pay  the  insurance  with,  and  he  was  not  in  the 
habit  of  advancing  on  insurance.  The  complainant  alleges 
tliat  this  was  a  mere  pretext  and  after-thought,  because  Bow- 
ers,  in  his  letter,  had  requested  him  to  send  his  bills  for  both 
lots  of  ootton  to  him,  and  had  assured  him  that  he  would  remit 
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him  payment  by  express,  and  that  Rust  had  acted  on  his  letter 
by  hunting  up  Cromwell,  reading  it  to  him,  and  receiving 
from  him  the  particulars  of  how  the  cotton  was  to  be  shipped, 
and  did  act  on  it  in  respect  to  the  other  lot  of  fifty  bales,  in 
respect  to  which,  he  did  not  only  insure  as  tlie  agent  of  the 
said  Underwriters  Agency,  but  made  out  all  his  charges,  in- 
cluding the  premium  for  insurance  against  Bowers,  making 
no  objections  to  the  proposed  terms  of  payment.     The  com- 
plainant alleges  that  Rust,  by  his  conduct  in  the  premises, 
induced  him  and  his  agents  to  believe  that  he  had  insured 
said  cotton,  and  so  prevented  him  and  them  from  effecting 
an  insurance  thereon  elsewhere,  as  there  was  ample  time  to 
have  done,  inasmuch  as  the  steamer  did  not  leave  Albany 
for  several  days  after  he  received  Bowers'  letter  and  read  the 
same  to  Cromwell,  and  the  steamer  did  not  sink  until  the 
19th  of  February,     The  complainant  alleges,  that  in  consid- 
ation  of  the  promises,  he  reposed  full  confidence  in  Rust,  as 
the  agent  of  the  Underwriters  Agency,  aforesaid,  that  he 
would  insure  the  cotton,  and  that  his  omission  or  neglect  to 
do  so,  was  contrary  to  his  duty,  both  legal  and  equitable, and 
contrary  to  the  trust  and  confidence  which  the  complainant 
and  his  agents  justly  reposed  in  him,  and  is  a  fraud  upon 
him  for  which  he  is  not  only  liable,  but  the  Underwriters 
Agency,  also,  who  are  bound   for  the  care,  diligence  and 
fidelity  of  their  agents  in  their  business,  and  responsible  for 
his  neglects  and  frauds,  in  the  transaction  of  such  business, 
wherefore  he  says  that  said  Underwriters  Agency  and  the 
said  Rust,  are  liable  to  him  for  the  loss  of  the  cotton. 

As  a  general  rule  of  Jaw,  the  principal  is  bound  for  the 
care,  diligence  and  fidelity  of  his  agent  in  his  business,  and 
for  the  neglect  and  fraud  of  his  agent  in  the  transaction  of 
such  business.  In  all  cases  of  fraud,  (except  fraud  in  the 
execution  of  a  will,)  equity  has  cojicurrent  jurisdiction  with 
the  Courts  of  law:  Code,  3115.  Where  law  and  equity 
have  concur7*€nt  jurisdiction,  the  Court  first  taking  will  re- 
tain it,  unless  a  good  reason  can  be  given  for  the  interference 
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of  equity :  Code,  3041.  The  allegations  in  the  compIaiDant's 
bill  make  a  pi'ima  fade  case  of  fraud  or  uegleet  on  the  part 
of  the  agent  of  the  Underwriters  Agency,  in  failing  to  effect 
an  insurance  on  the  cotton,  whereby  the  complainant  has 
been  injured  and  damaged,  and  the  Court  of  equity  having 
first  obtained  jurisdiction  of  the  case,  should  have  retained 
it  until  the  cause  was  heard  and  determined  on  its  merits. 
In  our  judgment,  the  Court  below  erred  in  dismissing  the 
oomplainant's  bill  for  want  of  equity  at  the  trial  term  thereof. 
Letthe  judgment  of  the  Court  below  be  reversed. 

• 

(Note. — McCay,  Judge,  concurred,  hesitatingly,  saying 
he  thought  it  was  best  to  have  a  hearing.     R.) 


David  L.  Booher,  plaintiff  in  error  vs.  Edmund  H.  Wor- 

RILL,  defendant  in  error. 

A  suit  was  instituted  upon  a  joint  note  and  one  only  was  served,  and 
at  the  trial,  upon  objection  being  made,  plaintiff's  counsel  discontin- 
ued the  suit  as  to  the  party  not  served,  upon  which  the  defendant  then 
pleaded  the  facts  in  abatement,  to  which  plea  a  demurrer  was  filed, 
which  the  Court  sustained  and  then  defendant  excepted  to  the  judg- 
ment and  retired. 

Held,  Under  section  8274  of  the  Code,  it  was  error  in  the  Court  to  have 
sustained  the  demurrer  to  the  plea.  This  plea  distinctly  set  out  the 
facts,  it  showed  that  the  note  was  joint,  that  the  joint  contractor,  not 
served,  lived  in  the  jurisdiction  of  the  Court  and  in  the  county  where 
the  Court  was  then  sitting.  And  as  to  the  form  of  the  plea  we  may 
only  say  all  the  technicalities  of  pleading  and  the  subleties  of  form  have 
been  brushed  away  by  the  sweep  of  an  enlightened  progress  in  the  ad- 
-  ministration  of  justice. 

Parties.    Pleading.     Before  Judge  Johnson.    Muscogee 
Superior  Court.     November  Term,  1870. 

"Worrell  sued  D.  L.  Booher  and  Milo  Booher,  of  said  coun- 
ty, upon  a  promissory  note  for  rent,  whereby  they  jointly 
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promised  to  pay  a  sum  of  money  to  one  Cheney^s  order. 
Worrell  indorsed  upon  his  petition,  "  Let  the  sheriff  return 
as  to  Milo  Booher  not  to  be  found,  etc.,  E.  H.  Worrell." 
The  sheriff  served  D.  L,  Booher,  and  as  to  Milo  returned 
only  as  follows :  "  No  copy  furnished  me  to  serve  upon  the 
other  defendant,  Milo  Booher." 

When  the  cause  was  called  for  trial,  D.  L.  Booher's  ooon- 
sel  objected  to  trying  it  till  Milo  Booher  should  be  served. 
The  plaintiff  took  an  order  dismissing  the  cause  as  to  Milo, 
and  thereupon  the  Court  ordered  the  trial  to  proceed.  D.  L 
Booher  then  pleaded  as  follows  :  "Milo  Booher  is,  with  said 
defendant,  jointly  liable  to  the  said  plaintiff  on  said  note,  and 
said  Milo  Booher  resides  within  the  jurisdiction  of  the  Ck)art, 
and  did  so  reside  at  the  commencement  of  the  suit,  to-wit: 
in  the  county  of  Muscogee  in  said  State,  and,  though  appa- 
rently sued  in  said  action  with  the  said  defendant,  yet  at 
the  time  of  the  filing  of  the  declaration  in  the  office  of  the 
Clerk  of  the  Superior  Court  of  Muscogee  county,  the  said 
plaintiff  in  writing  instructed  the  said  Clerk  not  to  have  the 
said  Milo  Booher  served,  and  this  the  defendant  is  ready  to 
verify,  wherefore  he  prays  judgment,"  etc. 

This  plea  was  demurred  to  and  the  demurrer  was  sustain- 
ed. The  defendant  declining  to  offer  other  defense,  judgment 
was  entered  against  him  by  default.  The  sustaining  .said  de- 
murrer and  signing  said  judgment  are   assigned  as  error. 

Moses  &  Downing,  for  plaintiff  in  error. 

Peabody  &  Brannon,  for  defendant.  Said  defendant 
should  have  pleaded  the  non-joinder  in  abatement:  R.  Code, 
sees.  3424,  3529 ;  23d  Ga.  R.,  600.  This  was  not  a  plea  in 
abatement :  3  Ch.,  900.  He  should  have  asked  that  Milo  be 
served  :  36th  Ga.  R.,  407. 
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LocHRANE,  Chief  Justice. 

The  legal  question  presented  by  the  record  is  whether  a 
joint  proinissor,  living  within  the  jurisdiction  of  the  Court 
when  the  suit  is  filed,  must  be  sued  with  the  other  joint  ma- 
ker. 

Suit  was  brought  against  both,  but  one  only  was  served, 
by  direction  of  the  plaintiff.  Upon  the  trial  the  defendant 
objected,  and  the  plaintiff  discontinued  the  suit  as  to  the  party 
not  servei],  and  then  defendant  pleaded  the  facts  in  abatement. 
Plaintiff  filed  a  demurrer  to  the  plea,  which  the  Court  sus- 
tained, and  the  plaintiff  took  judgment. 

In  our  opinion  it  was  error  in  the  Court  to  have  sustained 
the  demurrer  to  the  plea  under  section  3274  of  the  Code. 
The  facts  pleaded  showed  there  was  a  joint  contractor  who 
lived  within  the  jurisdiction  of  the  Court  who  had  not  been 
served.  And  the  form  of  the  plea  was  immaterial  to  the 
merits  of  the  case.  Technicalities  in  pleading,  and  subleties 
of  form  have  been  brushed  away  by  the  sweep  of  an  en- 
lightened progress  in  the  administration  of  justice. 

Judgment  reversed. 


Jackson  M.  Gill,  plaintiff  in  error,  vs.  Mary  Mizbll 

et  al.,  defendant  in  error. 

1.  A  sold  property  to  B,  to  pay  his  debt  to  B.  Sabsequently  A  applied 
to  the  Ordinary  for  an  exemption  of  certain  property,  and  in  his  sched- 
ule included  said  property  sold  to  B.  Pending  this  application,  A  and 
B,  who  had  had  dealings  subsequently  to  as  well  as  before  said  sale  to  B, 
submitted  their  matters  to  arbitration.  The  arbitrators  awarded  that 
A  owed  B  a  sum  of  money  and  that  said  sale  was  valid,  but  directed 
that  if  A  paid  said  sum  he  should  have  back  said  property : 

HMf  That  said  property  could  not  be  exempted  till  said  sum  was  paid. 

(R.) 

2.  Said  property  was  under  said  award  sold  by  a  Receiver  appointed  to 
sell  and  pay  said  debt,  notwithstanding  the  Ordinary  exempted  it : 

Held,  The  Receiver  was  not  a  trespasser,  nor  liable  to  an  action  for  such 
Bale.    (R.) 
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ExeinptioD.  Lien,  etc.  Before  Judge  Johnson.  Ma- 
rion Superior  Court.     April  Term,  1871. 

In  August,  1869,  Mary  Mizell  and  her  minor  children 
brought  trespass  against  Gill  for  selling  certain  property 
which  had  been  set  apart  as  exempt  from  her  husband's 
debts,  under  tlie  Homestead  and  Exemption  Act. 

Allen  Mizell,  the  husband  of  Mary  Mizell,  and  father  of 
said  children  testified  that  Gill  sold  said  property;  that  he 
and  one  Proctor  had  had  a  misunderstanding  and  submit- 
ted the  same  to  arbitration,  and  that  he  and  his  wife  and 
Proctor  agreed  that  the  property  should  be  turned  over  to 
Mizell,  and  be  by  him  sold,  and  that  he  should  hold  the 
proceeds  until  the  end  of  the  litigation  as  to  this  award; 
and  that  he  had  sold  the  property.  Plaintiff's  counsel  read 
in  evidence  a  record,  showing  that  on  the  8th  of  November, 
1868,  Allen  Mizell  petitioned  for  the  exemption  of  said  per- 
sonalty, and  the  same  was  exempted  from  his  debts  by  the 
Ordinary  of  said  county  on  the  4th  of  December,  1868. 
Here  plaintiff  closed. 

The  defendant's  counsel  read  in  evidence  the  papers  re- 
lating to  said  arbitration  and  award.  From  them  it  appeared 
that  on  the  30th  of  November,  1868,  Allen  Mizell  and  one 
Proctor  submitted  to  arbitration  the  assignment  of  certain 
counter  claims  growing  out  of  a  partnership  between  them, 
during  the  years  1867  and  1868,  in  which  it  was  recited  that 
said  property  was  formerly  MizelPs,  and  in  Proctor's  pos- 
session, but  the  *^sale  shall  be  canceled  when  Mizell  shall 
pay  his  indebtedness  to  Proctor."  On  the  1st  of  December, 
1868,  the  arbitrators  made  an  award  "that  Mizell  is  indebted 
to  Proctor  in  the  sum  of  $780  59,  and  that  said  sum  be  paid 
on  or  before  the  1st  of  January  next,  and  that  the  two  mules 
and  all  the  other  stock  mentioned  in  the  agreement  (afore- 
said) are  the  property  of  said  Proctor ;  but  that  the  said 
Proctor  shall  deliver  said  mules  and  stock  back  to  said  Mi- 
zell if  he  pay  Proctor  before  the  1st  of  January  next,  said 
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sum,"  and  that  one  Tullis  should  sell  the  property  and  pay 
Proctor  said  sura.  Proctor  then  testified  that  on  the  1st  of 
January,  1867,  he  and  Mizell  became  partners  in  farming 
o{icrations,  and  state<l  the  terms  of  the  partnership  for  1867 
and  1868 ;  that  in  1867  Mizell  became  his  debtor,  and  sold 
all  of  said  property  to  Proctor,  "  being  anxious  to  secure  his 
indebtedness"  and  agreed  to  continue  the  business  for  1868. 
A  witness  testifie<I  that  he  was  present  when  Mizell  sold  said 
property  to  Proctor,  about  the  1st  of  January,  1868,  in  part 
payment  for  what  Mizell  owe<l  Proctor. 

In  rebuttal,  Mizell  denied  that  he  ever  did  sell  said  prop- 
erty to  Proctor. 

The  Court  charged  the  jury,  that  if  said  property  was  Allen 
MizelTs  when  the  application  for  exemption  was  filed  and 
allowed  by  the  Ordinary,  the  plaintiff  could  recover,  if  de- 
fendant converted  the  property,  although  an  award  had  been 
made  between  the  time  of  application  and  the  time  of  the 
approval  of  the  Ordinary;  that  the  meaning  of  tlie  award 
was,  that  Mizell  owed  Proctor  $780  59.  Defendant's  coun- 
sel asked  him  to  charge  the  jury  that  if  said  property  was 
turned  over  to  Proctor  by  Mizell,  before  the  exemption  was 
allowed  by  the  Ordinary,  to  secure  Proctor  an  indebtedness 
which  Mizell  owed  liim,  tlien  Proctor  can  hold  the  property 
until  Mizell  pays  him,  notwithstanding  the  exemption  al- 
lowed by  the  Ordinary.  The  Court  so  charged,  with  this 
qualification  :  If  Mizell  sold  said  property  afler  the  allow- 
ance of  the  exemption,  and  if  the  title  to  said  property  was 
in  the  plaintiffs,  yet,  though  Proctor  might  have  tlie  posses- 
sion for  the  time,  the  defendant,  by  such  sale,  became  a  tres- 
passer. Defendant's  counsel  further  requested  the  Court  to 
charge  the  jury,  that  if  the  property  sold  by  defendant  was 
the  proceeds  of  tlie  partnership,  no  title  could  be  vested  in 
the  plaintiffs  to  the  same  by  said  exemption,  until  the  part- 
nership affairs  were  settled  up.  He  so  charged,  with  this 
qualification:  If  Proctor  had  received  his  part  of  the  part- 
nei-ship  property,  plaintiffs  could  recover.    The  jury  found 
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for  the  plaintiff  for  the  sum  for  which  Gill  sold  daid  prop- 
erty. Defendant's  counsel  say  tliat  the  Court  erred  in  each 
of  said  charges  and  qualifications  of  said  requests  to  charge. 

M.  H.  Blandford;  E.  H.  Worrill;  B.  B.  Hinton, 
for  plaintiff  in  error. 

Peabody  &  Brannon,  for  defendants. 

LocHRANE,  Chief  Justice. 

Two  parties,  named  respectively  Mizell  and  Proctor,  en- 
tered into  a  copartnership  in  farming,  in  the  b^inning  of 
the  year  1867,  and  at  the  close  of  the  year  Mizell  fell  ia 
Proctor's  debt,  to  extinguish  which,  he  made  sale  to  him  of 
two  mules  and  some  stock,  and  the  parties  agreed  to  go  od 
the  ensuing  year,  1868,  U|>on  the  same  terms,  which  tbey 
did.  At  the  close  of  1868,  Mizell  applied  to  the  Ordinaiy 
to  have  certain  property  exempted  as  |>ersonalty,  and  in  his 
schedule,  included  the  two  mules  and  other  property  previ- 
ously sold.  A  few  days  subsequent  to  the  application,  both 
parties  submitted  all  their  accounts  and  controversies  to  ar- 
bitrators, who  awarded  the  amount  of  $780  00,  due  to  Proc- 
tor from  Mizell,  and  found  the  sale  valid;  but  directeil,  if 
Mizell  paid  the  money,  he  was  to  have  the  mules  and  stock 
back ;  and  under  such  awardj  Gill,  acting  by  way  of  Receiver, 
sold  the  property,  and  Mrs.  Mizell,  for  herself  and  minor 
children,  brought  suit  against  him  for  the  money,  and  upon 
the  trial,  under  the  view  entertained  by  the  Court,  that  this 
award,  which  had  been  made  the  judgment  of  the  Court, 
created  only  a  lien  on  the  property  of  Mizell,  and  such  lien 
was  displaced  by  the  right  of  the  family  under  the  exemp- 
tion, etc.,  and  his  charge  to  that  effect,  the  jury  found  for 
the  plaintiff. 

Held,  under  the  facts  in  this  case,  that  the  award  of  the 
arbitrators  was  conclusive  and  binding  upon  all  the  parties 
thereto,  and  the  wife  and  children  of  Mizell  had  no  right  in 
the  property,  found  under  such  award  to  belong  to  Prootor, 
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without  first  complying  witli  the  award  and  paying  the 
amount  due. 

Held  again,  that  the  sale  of  the  cotton  under  such  award 
did  not  render  the  party  selling  a  trespasser  and  liable  to 
action  as  such,  and  that,  inasmuch  as  the  cotton  being  raised 
in  copartnership  was  to  be  sold  and  the  money  paid  over  to 
the  extinguishment  of  a  copartnership  debt,  the  judgment  of 
the  Ordinary  did  not,  by  such  exemption,  change  its  legal 
status,  or  vest  any  right  therein  superior  to  the  award. 

Judgment  revei*sed. 


James  F.  Winter,  plaintiff  in  error,  va.  H.  H.  Epping  & 

Company,  defendants  in  error. 

An  action  was  broaght  by  the  plaintiff  against  the  defendants,  to  recover 
$500  00  in  gold  coin,  deposited  with  the  defendants  on  the  20th  March, 
1865,  and  there  was  no  evidence  of  any  demand  having  been  made  on 
the  defendants  for  the  payment  of  the  gold  coin  prior  to  the  1st  of 
June,  1865: 

Beldt  That  this  was  not  such  a  debt  or  contract  as  comes  within  the 
provisions  of  the  Act  of  1870,  requiring  an  affidavit  of  the  payment  of 
taxes  thereon,  and  it  was  error  to  dismiss  the  plaintiff^ s  action  on  the 
ground  that  no  affidavit  of  the  payment  of  taxes  had  been  filed. 

Belief  Act  of  1870.  Before  Jndge  Harrell.  Muscogee 
Superior  Court.     May  Term,  1871. 

Winter's  action  against  H.  H.  Epping  &  Company  was 
begun  in  1869.  It  contained  the  following  averments  :  On 
the  20th  of  March,  1865,  defendants  bought  for  the  joint  ac- 
count of  himself  and  themselves,  $2,500  00  in  gold  coin, 
which  Epping  kept  for  their  joint  benefit.  On  the  15th  of 
April,  1865,  these  joint  owners  sold  $1,000  00  of  said  coin, 
and  on  the  17th  of  June,  1865,  defendants  paid  plaintiff 
$250  00  of  said  coin,  leaving  due  him  $500  00  of  said  coin, 

which  plaintiff  demanded  "on  the  24th  day  of  ,  1865, 

and  since/'  and  defendants  refused  to  deliver  the  same  to 
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him.  Plaintiff  did  not  file  his  affidavit  that  be  had  paid  all 
legal  taxes  required  of  him,  as  is  require<l  in  suits  on  ooo- 
tracts  made  or  implied  prior  to  1st  of  June,  1865,  by  the 
Belief  Act  of  15th  of  October,  1870,  and  for  this  the  Court 
dismissed  the  cause.     This  is  assigned  as  error. 

Peabody  &  Brannon,  for  plaintiff  in  error. 

Moses  &  Downing,  for  defendants. 

Warner,  Judge. 

This  was  an  action  brought  by  the  plaintiff  against  the 
defendants  to  recover  the  sum  of  $500  00  in  gold  coin.  On 
the  trial  of  the  case,  a  motion  was  made  by  defendants 
to  dismiss  the  plaintiff's  case,  on  the  ground  that  no  affi- 
davit of  the  payment  of  taxes  had  been  filed  as  required 
by  the  Act  of  1870,  which  motion  was  allowetl  by  the 
Court  and  the  case  dismissed.  Whereupon,  the  plaintiff  ex- 
cepted. It  appears  from  the  record  that  the  plaintiff  and 
defendants,  on  the  20th  of  March,  1 86 e5,  purchased  $2,50000 
in  gold  coin,  on  joint  account,  which  was  deposited  with  the 
defendants.  The  plaintiff  claims  that  there  is  $500  00  of 
the  gold  so  purchased  on  joint  account  due  him.  There  is 
no  evidence  in  the  record  of  any  demand  having  been  made 
by  the  plaintiff  on  the  defendants  for  the  payment  of  the 
gold,  prior  to  the  Ist  of  June,  1865,  and  the  majority  of  the 
Court  are  of  the  opinion  that  this  is  not  such  a  debt  or  con- 
tract as  comes  within  the  provisions  of  the  Act  of  1870. 
Believing  that  Act  to  be  unconstitutional  and  void,  as  to 
contracts  made  prior  to  the  1st  of  June,  1865,  I  concur  in 
the  reversal  of  the  judgment  in  this  case.  The  Court  below 
erred  in  dismissing  the  plaintiff's  action,  on  the  statement  oi 
facts  disclosed  by  the  record. 

Judgment  reversed. 


fe 
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James  Rankin,  executor,  plaiHtiff  in  error,  vs.  "William 
Dawson,  et  al.j  defendants  in  error. 

When  a  motion  was  made  to  set-off  losses  against  a  judgment  based  on 
affidavit,  which  does  not  state  the  judgment  was  founded  on  a  debt, 
contract  or  cause  of  action  made  or  implied  before  the  first  of  JunO) 
1865,  and  upon  demurrer  thereto  the  Court  sustained  the  demurrer 
and  dismissed  the  motion  : 

Held,  Tiiat  the  judgment  of  the  Court  below  was  not  error,  under  the 
law  and  facts  of  the  case. 

Relief  Act,  1870.  Set-off.  Before  Judge  Harrell. 
Muscogee  Superior  Court.     May,  1871. 

William  Dawson,  on  the  3(1  of  December,  1869,  obtained 
a  judgment  against  James  Rankin,  executor  of  William 
Rankin  et  al,  FL  fa,  issued,  there  was  a  levy,  claim,  etc. 
This  levy  was  dismissed  in  May,  1870.  On  the  9th  of  No- 
vember, 1870,  Dawson  made  affidavit  as  to  the  payment  of 
taxes,  as  is  required  by  the  Relief  Act  of  13th  of  October, 
1870,  with  a  view  to  proceed  on  the  fi.  fa,  Rankin  then 
made  affidavit  that  he,  as  the  executor  of  William  Rankin, 
lost  one  hundred  and  fifty-five  slaves,  worth  $75,000  00, 
and  one  hundred  and  seventy  shares  of  Columbus  bank 
stock,  worth  $25,000  00,  and  mules  and  cotton  worth  $10,- 
000  00,  by  or  in  consequence  of  the  late  war  against  the 
United  States  by  the  people  of  this  and  other  States,  and  '^  he 
desires  to  set-off  said  losses  against  the  judgment  in  said 
case,  and  have  them  enteral  as  a  credit  on  the  same;  such 
credit  or  set-off  was  not  allowed  on  the  original  trial,  and  said 
judgment  has  not  been  reduced  under  the  Relief  Act  of 
1868.'^  This  affidavit  was  demurred  to  as  insufficient  in  law 
to  stop  said^.  fa.  The  demurrer  was  sustained  and  that  is 
assigned  as  error. 

Peabody  &  Branxon;  S>fiTH  &  Alexander,  for  plain- 
tiff in  error.  Act  of  13th  October,  1870.  Set-off  against 
judgment:   40  Georgia  Reports,  68,  495,  501.     The  cause 
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should  have  gone  to  the  jury :  38  Georgia  Re[>ortSy  373; 
39th,  327;  40th,  495;  Nichols  vs.  Hovenor,  last  term. 
Equitable  set-off:  38  Georgia  Reports,  381  ;  39th,  §28, 
668.  The  Relief  not  unconstitutional:  2  Peter's  U.  S.  R, 
407;  39  Georgia  Reports,  581. 

R.  J.  Moses;  Wm.  Dougherty,  for  defendants. 

LoCHRANE,  Chief  Justice. 

By  the  facts  disclosed  in  this  record,  the  affidavit  made  un- 
der the  Relief  Act  of  1870  was  insufficient,  as  it  faile<1  testate 
that  the  judgment  against  which  the  set-off  and  losses  were 
moved  was  founded  on  a  debt  or  contract  made  or  implied 
before  the  first  of  June,  1865.  This  was  the  essential  part 
of  the  oath,  and  tlie  Act  only  applied  to  that  class  of  ood- 
tracts.  And  we  therefore  affirm  the  judgment  of  the  Coart 
below  sustaining  the  demurrer  filed  and  dismissing  the  mo- 
tion. 

Judgment  affirmed. 


Willis  Wood  et  aL,  plaintiffs  in  error,  vs.  A.  B.  Ross  d  at, 

defendants  in  error. 

1.  Where,  in  the  trial  below,  the  claim  of  certain  claimants  to  property 
was  predicated  upon  their  right  as  ^rand- children  of  the  decedent,  aad 
there  were  several  witnesses  examined  upon  the  issue,  and  iheevi- 
dence  supports  the  verdict  of  the  jury,  and  no  rule  of  law  was  violated 
in  submitting  the  case,  and  the  Judge  below  refused  a  new  trial,  this 
Court  will  not  interfere  to  set  it  aside. 

2.  When  a  motion  for  a  new  trial,  upon  the  ground  of  newly  discoTered 
evidence,  was  overruled  by  the  Court,  and  the  evidence  does  not  ac- 
company the  motion,  and  the  character  of  the  evidence,  as  sujEges- 
ted  by  the  movant,  is  cumulative,  it  is  not  error  in  the  Court  to  refute 
a  new  trial. 

New  trial.     Cumulative  evidence.     Before  Judge  ColEp 
Bibb  Superior  Court.    December  Term,  1870. 
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Joe  Grorman,  a  negro,  died  intestate,  and  Boss  became  his 
administrator.  He  had  brothera  and  a  sister,  who  claimed 
to  be  his  heirs-at-law.  This  was  denied  by  others,  who 
claimed  to  his  heirs,  because  they  were  his  grand-children. 
Ross  filed  a  bill  to  have  them  interpleiided  and  settle  their 
rights.  The  mother  of  these  children  was  known,  but 
whether  Joe's  son  begat  them  was  the  question  in  dispute. 
The  mother  was  a  slave  at  their  birth,  and  the  evidence  of 
their  paternity  was  conflicting.  The  jury  found  that  they 
were  his  grand-children.  A  new  trial  was  moved  for,  upon 
the  ground  that  the  verdict  was  contrary  to  law,  etc.,  and 
because  of  certain  newly  discovered  evidence.  The  newly 
discovered  evidence  was,  that  their  mother  always  said  they 
were  the  children  of  Joe's  son,  and  of  her  intimacy  with 
him.  But  there  was  no  affidavit  by  the  witnesses  that  they 
would  testify  the  facts  stated.  Besides,  the  movants  said 
they  had  discovered  that  a  bribe  was  offered  to  one  of  the 
adversary's  witnesses.  This  was  positively  denied  by  the 
party  charge<l  with  the  bribery.  The  Court  below  refused  a 
new  trial^  and  that  is  assigned  as  error. 

Nesbits  &  Jackson;  M.  B.  Guerry,  for  plaintiffs  in 
error. 

Weems  &  CowLES;  T.  J.  Simmons;  A.  O.  Bacon,  for 
defendants,  cited  40th  Georgia  Reports,  659;  37th,  464; 
Beviscil  Code,  section  3665;  1st  Green  leaf's  Evidence,  sec- 
tion 2;  10th  Georgia  Reports,  511;  39th,  706. 

LocuRANE,  Chief  Justice. 

This  case  falls  within  a  large  class  it  would  be  valueless 
to  discuss  in  the  detail  of  merits  and  conflict  of  testimony. 
The  claimants  in  this  case  put  in  evidence  their  being  the 
grand-children  of  the  decedent,  whose  property  was  the  sub- 
ject-matter of  dispute;  the  other  side  introduced  several 
witnesses  to  the  contrary.     But  the  verdict  of  the  jury  in 
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favor  of  the  claimants  was  fully  supported  by  evidence,  and 
the  law  was  fairly  submitted  to  the  jury  by  the  Court,  and 
upon  a  motion  for  a  new  trial  the  presiding  Judge  refused 
to  grant  the  motion.  And  upon  the  settled  adjudications  of 
this  Court,  we  will  not  interfere  with  his  judgment  in  the 
premises.  The  ground  of  newly  discovered  evidence,  over- 
ruled by  the  Court  in  refusing  the  motion  for  a  new  trial, 
presents  nothing  upon  which  this  Court  can  interfere,  as  the 
evidence  does  not  accompany  the  motion,  and  if  we  were  to 
take  it  by  the  general  presentation  of  its  character,  it  would 
be  cumulative  merely,  and  not  a  good  ground  for  a  new  trial. 
Judgment  affirmed. 


Charles  A.  Nutting  et  oZ.,  plaintiffs  in  error,  vs.  J.  M. 
Boardman  et  al.,  defendants  in  error. 

Where  a  bill  was  filed  by  the  heirs-at-law  of  an  estate,  againxt  the  ad- 
ministrator and  parties  to  whom  he  had  sold  railroad  stock,  the  prop- 
erty of  the  estiite,  to  recover  back  said  stock  which  had  been  sold  by 
such  administrator  without  an  order  of  the  Court  of  Ordinary,  and  the 
parties  who  were  the  purchasers  and  defendants  answered  the  bill,  and 
in  such  answers,  by  way  of  crossbill,  prayed  that  the  securities  of  the 
administrator  be  made  parties,  which  was  demurred  to,  and  upon  ar 
gunicnt,  the  Court  sustained  the  demurrer,  dismissing  such  cross-bilU, 
etc. : 

Ueliif  That  the  administrator  and  his  securities  were  bound  to  respond 
for  any  devastavit  by  the  administrator,  of  the  assets  of  the  estate  of 
the  decedent,  to  the  heirs-at-law  or  to  the  creditors  of  said  estate.  Bat 
in  an  action  brought  by  the  heirs-at-law  or  by  bill  filed  by  them,  to  re- 
cover back  property  sold  illegally  by  the  administrator,  from  the  pur 
chasers,  upon  the  ground  that  they  had  acquired  no  title  thereto,  the 
securities  on  the  administrator's  bond  cannot  be  made  parties  thereto 
at  the  instance  of  such  purchasers.  If  they  acquired  no  property  in 
the  thing  purchased,  then  the  securities  on  the  bond  would  not  be  lia- 
ble in  case  of  its  recovery  ;  and  as  they  dealt  with  the  administrator, 
individually,  in  the  purchase,  they  cannot  make  the  securities  liable 
on  the  bond  to  them  for  loss,  if  any  is  sustained  upon  failure  of  the 
title  so  purchased  by  them,  unless  it  was  shown  the  proceeds,  or  some 
part  thereof,  was  applied  to  the  benefit  of  such  estate. 
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Principal   and  surety.      Administrators.      Before   Judge 
Cole.     Bibb  Superior  Court,     October  Term,   1870. 

See  the  bill  by  which  this  cause  was  begun  in  Southwes- 
tern Railroad  Company  t?^.  Thomason,  40  Georgia  Reports, 
408.  By  amendment  it  was  averred  that  Charles  A.  Nut- 
ting, Cubbedge  &  Hazlehurst  et  al,^  bought  said  stock,  and 
the  prayer  was  to  follow  it  in  their  hands.  In  their  answers 
they  said  the  wrong  was  in  Usher,  administrator,  in  making 
the  illegal  sale,  and  that  he,  and  not  they,  should  respond. 
And  Usher  being  insolvent,  they  prayed  that  his  securities 
on  his  administration  bond,  Boardman  et  al,,  should  be  made 
parties,  and  made  to  respond  to  the  demand  of  complainant. 
Boardman  et  aL,  securities,  demurred  to  this  cross-bill,  say- 
ing that  they  were  not  responsible  for  any  illegal  and  frau- 
dulent sale  of  intestate's  stock.  The  Court  sustained  the  de- 
murrer and  dismissed  this  cross-bill  against  Usher's  securi- 
ties.    This  is  assigned  as  error. 

Nesbits  &  Jackson,  for  plaintiffs  in  error. 

Lanier  &  Anderson;  Poe,  Hall  &  Poe,  for  defend- 
ants. Administrator  is  trustee  for  distributees  and  creditors : 
Toller's  ex'rs.,  497 ;  I  Story's  Equity,  sec.  532.  JErgo^  he  nor 
his  surety  is  only  liai)le  to  any  but  them  :  Theobald  Pr.  & 
S.,  366;  Revised  Code,  section  2122.  If  he  sold  as  admin- 
istrator purchasers  were  bound  to  look  to  his  authority  to 
Bell:  1  McLean's R.,  533.  Substitution:  Revised  Code,  sec- 
tions 2150,  2151  ;  Tlieobald,  252,  265.  If  heirs  fail  to  sue 
administrator  and  loss  thereby  occurs,  may  not  administra- 
tor's sureties  be  released?  37  Georgia  Reports,  438.  This 
cross-bill  is  distinct  from  original  bill:  3  Dau.  Ch.  Pr., 
1742,  1743,  1746;  7  J.  C.  R.,  252;  Revise<l  Code,  section 
4122.  It  is  therefore  multifarious:  1  Dan.  Chan.  Prac, 
385,  383,  384  and  note  (1) ;  12  Georgia  Reports,  61 ;  5th, 
673. 
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LocHRANE,  Chief  Justice. 

The  complaiuants  brought  their  bill  to  recover  back  rail- 
road stock  alleged  to  have  l>eeu  illegally  sold  by  the  admin- 
istrator of  an  estate  which  they  claimed  as  heirs,  etc.,  to  the 
defendants.  The  answers  contained  by  way  of  cross-bill,  a 
prayer  that  the  securities  of  the  administrator  be  made  par- 
ties. A  demurrer  was  filed  to  this  portion  of  the  answers, 
which  the  Court  sustained,  and  dismissed  the  cross-bills. 

We  affirm  the  judgment  of  the  Court  below  in  this  case. 
We  recognize  the  rule  of  law  binding  the  administrator  and 
his  securities  to  respond  for  any  devastavit  of  the  assets  of 
the  estate  in  his  hands  for  administration,  and  that  such  suit 
may  be  maintained,  either  by  the  heirs  or  by  creditors  of  the 
estate.  But  when  a  suit  is  instituted  or  a  bill  filed  to  re- 
cover back  property  sold  illegally  by  the  administrator,  out 
of  the  hands  of  those  who  purchased  or  i)ossessed  the  same, 
we  see  no  reason  why  the  securities  on  his  bond  are  either 
proper  or  necessary  parties  to  such  a  suit  or  proceeding.  The 
present  case  proceeds  upon  the  theory  that  the  purchasers  gol 
no  title  to  the  thing  sold,  and  if  they,  the  purchasers,  got  no 
title  to  the  thing  bought,  then  the  securities  could  in  no  way 
be  liable  if  it  was  recovered  back  from  the  purchasers  who 
bought  it;  for  the  securities  would  not  be  legally  liable  to 
them  for  their  loss.  Tlie  case  treats  the  act  of  the  adminis- 
trator as  an  individual  act,  and  his  securities  would  not  be 
liable  for  that,  except  it  could  be  shown  that  the  proceeds 
went  into  the  estate,  and  by  such  substitution  it  was  assets 
in   his  hands  for  administration,  which  he  had  wasted. 

Judgment  affirmed. 
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Samuel  P.  Salter^  plaintiff  in  error,  t?«.  John  Howard, 

defendant  in  error. 

Where  A  saed  B  to  recover  damages  for  the  enticement  and  employment 
by  B,  of  servants  on  the  plantation  of  A,  which  he  alleges  were  hired 
by  him  for  the  year  18G6,  and  a  motion  was  made  for  a  non-suit  by  de- 
fendant on  the  ground  that  the  proof  failed  to  show  a  valid  and  mutu- 
ally binding  contract  between  A  and  the  servants ;  the  fact  being  that 
A  and  such  servants  had  entered  into  a  written  contract,  but  which  had 
not  been  signed  or  approved  by  the  Frcedmen's  Bureau,  though  con- 
templated that  it  should  be  so  submitted  for  approval  by  the  parties 
thereto,  but  the  servants  had  gone  on  under  the  contract,  and  was  at 
work  at  A's  plantation,  and  had  been  there  nearly  a  month,  and  the 
Court  overruled  the  non-suit : 

Heldf  That  this  was  not  error  by  the  Court.  After  the  emancipation  of 
the  slaves  in  Georgia,  they  were  competent  to  contract  for  their  labor, 
and  while  in  the  employment  of  one  under  a  contract,  it  was  illegal 
for  any  other  party  to  interfere  and  hire  them,  and  such  person  cannot, 
under  our  laws,  defend  himself  against  the  wrong  by  setting  up  ques- 
tions arising  on  the  contract  of  such  servants  by  A. 

2.  Held  again,  Where  upon  the  trial  for  enticement  of  servants  from 
the  employment  of  another,  the  Court  permitted  evidence  of  conse- 
quential damages,  to  go  to  the  jury,  to  the  effect  that  the  servants  he 
first  employed  had  provisions,  and  those  he  subsequently  employed  to 
take  their  place  had  not,  by  which  he  was  compelled  to  furnish  pro- 
TiBions,  and,  making  a  poor  crop,  such  persons  were  unable  to  pay  him 
for  the  provisions  furnished  out  of  their  share  of  the  crop,  by  which 
he  was  damaged ;  that  this  was  error.  The  damage  the  law  recognizes 
as  legal  to  be  recovered  upon  such  actions  are  actual  damages  sus- 
tained by  the  act  at  the  time  of  its  commission,  and  the  expense  and 
time  lost  in  getting  other  servants,  or  injury  to  the  crop  by  interrup- 
tion of  the  labor  thereon  or  failure  to  obtain  other  labor  after  faithful 
•ffort  to  do  so ;  or  losses  of  like  character  are  proper  and  legal  for  the 
consideration  of  the  jury. 

8.  Held,  The  Court  erred  in  refusing  a  new  trial  upon  the  admission  of 
illegal  evidence  which  misled  the  jury  on  the  question  of  damages  un- 
der the  facts  in  this  case. 

Master  and   servant.     Damages.     Before  Judge  Cole. 
Houston  Superior  Court.     December,  1868. 

Howard  averred  that  certain  eighteen  negroes  were  em- 
ployed by  him  as  his  servants  for  carrying  on  his  farming 

Vol.  xliii— 38. 
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operations,  yet  Salter,  knowing  this  fact,  and  with  a  view  to 
injure  him,  on  the  29th  of  January,  1866,  wrongfully  en- 
ticed them  away  into  his  service,  whereby  Howard  lost  the 
profits  of  their  labor. 

Howard  testified  about  the  24th  of  December,  1865,  be 
hired  said  negroes  to  work  on  his  plantation  for  1866.  They 
were  to  furnish  themselves  and  get  one-third  of  the  crop. 
These  terms  were  reduced  to  writing,  he  took  a  copy  aod 
gave  them  one,  but  neither  he  nor  they  signed  the  contract, 
because  it  was  desirable  to  fill  up  tlie  number  of  hands  wan- 
ted before  *going  to  sign  before  the  Freeilmen's  Bureau  agent 
These  negroes  were  on  his  place  till  about  the  22d  of  Jans- 
ary,  1866,  when  they  left,  saying  they  were  going  to  defend- 
ant.    About  tliat  time  Salter's  wagon  came  for  them,  hot  " 
Howard  sent  it  back,  with  a  note  that  he  had  employed  them 
for  1866,  and  he  supposed  he,  Salter,  would  not  employ  them. 
Salter's  agent  sent  back  an  insolent  reply.     Subsequently  the 
negroes  left.     He  found  them  on  Salter's  place  and  deman- 
ded them  from  him.     Salter  replied  that  he  would  not  drive 
the  negroes  off,  but  Howard  could  send  the  sheriff  after  them. 
Howard  said  he  would  send  the  slieriff  after  them  and  him 
too.     Salter  said  he  had  made  no  contract  with  the  negroes 
as  the  papers  were  not  signed.     Howard  considered  the  sign- 
ing not  necessary  to  constitute  the  contract,  but  whether  the 
negroes  did  he  did  not  know. 

He  said  he  was  damaged  $3,000  00.  Because  these  ne- 
groes liad  provisions,  while  those  whom  he  afterwards  em- 
ployed had  none,  he  had  to  furnish  them,  and  failing  to 
make  a  crop  he  lost  the  price  of  these  provisions.  Thus  he 
lost  $2,500  00.  The  interruption  in  the  preparation  of  his 
crop,  extra  expense  and  loss  of  time  were  worth  $500  00. 
Here  the  plaintiff  rested  his  cause.  Defendant's  counsel 
moved  for  a  non-suit,  upon  the  ground  that  the  alleged  con- 
tract of  Howard  was  incomplete.  The  motion  was  over- 
ruled. The  defendant  offered  no  testimony.  The  jury  found 
for  plaintiff  for  $1,200  00.     Defendant's  counsel  moved  for 
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a  ne^  trial  tipoa  the  grounds  that  tho  verdict  was  contrary 
to  the  principles  of  equity,  decidedly  against  the  weight  of 
the  evidence,  and  contrary  to  law,  and  because  the  Court 
erred  in  overruling  the  motion  for  non-suit.  The  new  trial 
was  refused,  and  that  is  assigned  as  error. 

PoE,  Hall  &  Poe;  S.  D.  Killen,  for  plaintiff  in  error. 
Enticing  servants  at  common  law :  2  Bouv.  Inst.,  2295 ;  2 
Kent's  Com.,  258.  If  not  bound  as  servants,  no  enticing : 
Kent's  Cora.,  532,  note  4 ;  9th  Ad.  &  El,  E.  C.  L.  R.,  693. 
This  contract  was  incomplete  :  Bing.  on  Sales,  30, 38,  45, 56, 
179;  10  Ex.  Ch.  R.,  610;  3  M.  &  G.,  E.  C.  L.  R.,  743;  14 
Ga.  R.,  596.  In  December,  1865,  negroes  could  only  contract 
here  by  the  Bureau  agent:  14  Ga.  R.,  185;  Revised  Code, 
section  2701 ;  Constitution  of  1865,  Article  1,  section  20 ; 
Article  2,  section  5,  p.  5;  Article  5,  section  1,  p.  5,  9;  Acts 
1866,  239 ;  35  Ga.  R.,  324,  332 ;  36th,  475.  Law  of  con- 
quered people:  Cowp.,  209;  7  Wallace  R.,  700.  What 
makes  a  servant:  4  Taunton  R.,  876.  Salter  could  not  re- 
store freemen,  they  being  unwilling:  1  Blackford's  R.,  122; 
Constitution  of  1865,  Article  1,  section  20.  Damages  are 
excessive :  1  Parsons  on  Con.,  532,  note  F. 

A.  S.  Giles  ;  Nesbits  &  Jackson,  for  defendant. 

LocHRANE,  Chief  Justice. 

This  was  an  action  brought  by  Howard  against  Salter,  to 
recover  damages  for  enticing  servants  out  of  his  employ.  The 
case  came  for  trial  at  August  Adjourned  Term  of  Houston 
Superior  Court,  and  the  jury  found  for  the  plaintiff  the  sum 
of  $1,200  00. 

A  motion  for  a  new  trial  was  made  by  the  defendant  upon 
the  following  grounds,  to- wit:  1st.  That  the  Court  erred 
in  refusing  a  non-suit.  2d.  That  the  verdict  was  contrary 
to  evidence  and  law,  etc.  The  Court  overruled  the  motion 
for  a  new  trial,  and  this  constitutes  the  ground  of  error  as- 
signed. 
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1.  The  motion  for  non-suit  was  upon  the  ground  that  the 
plaintiff  had  proven  no  contract,  consummated  and  complete, 
for  the  hiring  of  the  negroes  charged  to  be  enticed  by  the 
defendant  from  the  service  of  the  plaintiff.     The  evidence 
in  the  case  substantially  showed  that  the  servants  were  upon 
Howard's  place,  and  at  work  at  the  time  they  left,  and  that 
he  had  made  a  contract  with  them  which  was  to  be  approved 
by  the  Freedman's  Bureau,  but  which  had  not  been  done. 
From  an  examination  of  the  evidence  we  are  of  opinion  that 
the  written  contract  was  incomplete,  and  we  do  not  place  oar 
judgment  in  this  case  upon  the  validity  of  that  contract.  Bot 
the  fact  that  these  servants  were  under  employment  by  How- 
ard, and,  in  performance  of  such  agreement,  were  upon  his 
place  at  work,  constituted,  as  to  third  parties,  such  a  relation- 
ship of  master  and  servant  as  protected  them  from  being  in- 
terfered with  or  enticed  to  leave  his  plantation.     We  do  not 
hold  that  it  is  necessary  to  sustain  this  action  that  there  most 
be  a  written  contract,  or  that  any  third  party  can  take  ad- 
vantage of  formal  defiects  in  one  if  written.     If  under  em- 
ployment the  servants  are  at  work,  any  person  intruding  upon 
the  rights  of  the  master  by  enticing  them  away,  is  liable  in 
an  action  of  damages,  and  we  therefore  concur  with  the  Court 
in  refusing  the  new  trial  sought  upon  this  ground. 

As  to  the  other  grounds  of  error  alleged,  we  are  satisfied 
from  the  evidence  tliat  there  was  sufficient  proof  to  sustain 
the  verdict  of  the  jury,  so  far  as  relates  to  the  enticing  of 
these  servants.  The  defendant's  wagon  went  to  plaintiff's 
place  afler  them,  and  plaintiff  sent  it  back,  with  a  note  stat- 
ing the  negroes  were  in  his  employment,  and  subsequently 
the  negroes  lefl  and  were  found  on  defendant's  plantation. 

2.  But  we  hold  that  the  Court  erred  in  admitting  the  evi- 
dence of  damage  upon  the  part  of  plaintiff  in  relation  to  the 
fact  that  these  servants  had  provisions  to  furnish  themselves 
with,  and  those  he  employed  in  their  place  had  none,  and  he 
had  to  furnish  them,  that  he  made  a  poor  crop,  and  never 
got  pay  for  these  provisions,  losing  thereby  $2,500  00.    The 
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damage  the  law  gives  in  cases  of  this  character  are  limited 
to  actual  damages  incurred  at  the  time  and  by  reason  of  the 
lose  of  the  servants,  and  not  the  speculative  damages  arising 
out  of  poor  eropsj  or  such  remote  causes  of  damage.  The 
loss  arising  from  the  interruption  in  the  preparation  or  plant- 
ing of  his  crop,  loss  of  time  and  expenses  in  replacing  them 
with  other  hands;  or  if  at  a  season  of  the  year  when  the  crop 
may  be  lost  by  such  interruption,  or  actual  damage  incurred 
by  such  loss  of  labor  to  his  crop  at  the  time,  is  the  measure 
of  damages  which  should  be  allowed  by  the  jury.  And,  in- 
asmuch as  the  Court  erred  in  the  admission  of  this  evidence, 
we  reverse  the  judgment  of  the  Court  below  upon  this 
ground. 
Judgment  reversed. 


The  Central  Railroad  &  Banking  Company  et  aL, 
plaintiffs  in  error,  vs.  The  Mayor  and  Council  of  Ma- 
con d  al.,  defendants  in  error,  and  the  same  parties  vice 
versa. 

1.  In  a  contest  as  to  the  legal  right  and  authority  of  the  Central  Railroad 
Company  to  lease  the  Macon  &  Western  Railroad,  the  State  not  being 
a  stockholder  in  either  company,  was  not  a  proper  party  to  a  bill  to 
enjoin  the  execution  and  consummation  of  the  contract  for  the  lease  of 
the  road,  nor  was  the  city  of  Macon  a  proper  party  to  the  bill. 

2.  Under  the  proyisions  of  the  charter  of  the  Macon  &  Western  Railroad 
Company,  that  company  had  the  legal  power  and  authority  to  lease 
its  road  to  the  Central  Railroad  k  Banking  Company  of  Georgia,  and 
the  latter  company  had  the  legal  power  and  authority,  under  the  pro- 
yisions of  the  Act  of  1852,  to  accept  said  lease  as  specified  in  the  con- 
tract set  forth  in  the  record : 

Hddj  That  the  Court  below  erred  in  granting  the  injunction  prayed  for 
in  complainants  bill. 

Corporations.    State  as  party.    Before  Judge  Alexan- 
der.   Chambers.     Bibb  county.     June,  1871. 
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On  the  25th  of  May,  1871,  at  Macon,  6H)rgia,  there  waa 
a  meeting  of  the  board  of  directors  of  the  Macon  &  Western 
Railroad  Company.  A.  J.  White,  its  President,  stated  to 
the  board  that  the  meeting  was  touching  the  leasing  of  said 
road,  and  submitted  for  their  action  a  paper  in  the  following 
words : 

"  GEORGIA— 

"This  indenture,  made  the day  of  ,  eighteen 

hundred  and  seventy-one,  between  the  Macon  &  Western 
Railroad  Company  of  the  first  part,  and  the  Central  Railroad 
&  Banking  Company  of  Georgia  of  the  second  part,  both  of 
said  parties  being  corporations  under  the  laws  of  the  said 
State  of  Georgia. 

"Whereas,  by  an  Act  of  the  Legislature  of  the  State  of 
Georgia,  approved  the  twenty-second  day  of  January,  A.  D., 
eighteen  hundred  and  fifty-two,  the  said  the  Central  Railroad 
&  Banking  Company  of  Georgia,  was  authorized  to  lease  and 
work  for  such  time,  and  on  such  terms  as  might  be  agreed  on 
by  the  parties  interested,  the  South wastern  Railroad  and  such 
other  railroads  as  then  connected  or  might  hereafter  connect 
with  the  Central  Railroad,  and  the  said  the  railroad  compa- 
nies, having  or  which  might  hereafter  have  railroads  con- 
necting with  the  Central  Railroad,  were  authorized  to  lease 
their  respective  railroads  to  the  said  the  Central  Railroad  & 
Banking  Company  of  Georgia,  for  such  term  of  time  and  on 
such  other  terms  as  they  might  deem  best; 

"And,  whereas,  the  said  the  Macon  &  Western  Railroad 
Company  is  one  of  the  companies  having  a  road  which  con- 
nects with  the  said  the  Central  Railroad,  and  included  in  the 
terms  of  said  Act ; 

"And,  whereas,  also,  by  the  terms  of  the  charter  of  the 
said  the  Macon  &  Western  Railroad  Company  granted  by 
the  State  of  Georgia,  said  company  is  authorized  and  empow- 
ered to  rent  or  farm  out  any  part  or  the  whole  of  its  exclu- 
sive right  of  transportation  on  said  railroad  with  the  privil- 
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thereof  to  auy  individual  or  individuals  or  other  cooi- 
pany. 

"  Now  this  indenture  witnesseth,  that  the  said  the  Macon 
&  Western  Railroad  Company,  for  and  in  consideration  of 
the  covenants,  conditions  and  agreements  hereinafter  set  forth, 
on  the  part  of  the  said  the  Central  Ilailroad  &  Banking 
Company  of  Georgia,  to  be  performed  and  kept,  hath  de- 
mised, leased  and  to  farm  let,  and  by  these  (iresents,  doth 
demise,  lease  and  to  farm  let  all  tlie  railroad  of  the  said  the 
Maoou  &  Western  liailroad  Company,  leading  and  running 
from  Macon  to  Atlanta,  in  the  said  State  of  Georgia,  in  all 
its  branches,  as  the  same  is  now  constructed,  and  with  all 
the  extensions  thereof  to  other  points  which  may  hereafter 
be  constructeil,  including  the  right  of  way,  road-bed,  depots, 
stations,  warehouses,  wells,  cisterns,  engines,  cars,  fixtures, 
machinery,  and  all  property  whatsoever,  real  and  personal, 
oonnected  with  and  appertaining  to  the  said  the  Macon  & 
Western  Ilailroad,  and  owned  by  the  said  party  of  the  first 
part,  together  with  the  rights,  members  and  appurtenances 
to  the  same  belonging,  or  in  any  manner  appertaining  unto 
the  said  the  Central  Railroad  &  Banking  Company  of  Geor- 
gia, and  doth  hereby  transfer,  assign  and  deliver  to  the  said 
the  Central  Railroad  &  Banking  Company  of  Georgia,  all  the 
property,  assets,  rights  and  credits  of  every  description  of 
the  said  Macon  &  Western  Railroad  Company,  to  have  and 
to  bold  the  same,  and  every  part  thereof,  with  the  appur- 
tenances unto  the  said  party  of  the  second  part  from  the 

day  of  ,  eighteen  hundred  and  seventy-one,  for  and 

during  the  entire  continuance  of  the  corporate  existence  of 
the  said  the  Macon  &  Western  Railroad  Company  under  its 
present  charter  or  under  any  amendments  or  extensions  there- 
of that  may  hereafter  be  made. 

''And  the  said  the  Central  Railroad  &  Banking  Company 
of  Georgia  hereby  covenants  and  agrees  to  and  with  the  said 
the  Macon  <&  Western  Railroad  Company,  that  during  the 
oontiuuance  of  the  term  hereby  granted,  it  will  declare  and 
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pay  to  the  stockholders  of  tlie  said  the  MacoD  &  Western 
Railroad  Company  dividends  equal  in  amount  and  character, 
at  the  same  time,  and  terms  as  shall  be  paid  to  the  stock- 
holders of  said  the  Central  Railroad  &  Banking  Company 
of  Georgia.  But  such  payments  of  dividends  shall  be  made 
on  the  basis  of  the  present  capital  stock  of  the  Macon  & 
Western  Railroad  Company  of  two  millions  five  linndred 
thousand  ($2,500,000  00)  dollars,  and  the  capital  stock  of 
the  Central  Railroad  Company  of  five  millions  ($5,000,000) 
dollars,  to  which  sum  it  is  hereby  agreed  and  understood  that 
the  same  shall  be  increased  before  the  taking  effect  of  this 
lease.  And  that  after  the  capital  stock  of  the  Central  Bail- 
road  &  Banking  Company  of  Georgia  shall  have  been  raised 
to  five  millions  ($5,000,000  00)  dollars,  whenever  any  stock 
dividend,  or  division  of  assets  or  accumulations,  shall  be  de- 
clared, paid  or  made  to  the  stockholders  of  the  said  the  Cen- 
tral Railroad  &  Banking  Company  of  Georgia,  a  similar 
dividend  or  distribution  in  amount  and  quality  shall  be  paid 
and  made  to  the  stockholders  of  the  Macon  &  Western  Rail- 
road, and  that  all  such  dividends  and  distributions  of  every 
sort  shall  be  paid  to  the  stockholders  of  the  Macon  and  Wes- 
tern Railroad  Company,  as  the  said  Company  has  heretofore 
paid  its  dividends,  and  be  free  of  all  taxes  to  the  stockhold- 
ers. 

''And  the  said  the  Central  Railroad  &  Banking  Company 
of  Georgia  hereby  further  covenants  and  agrees  to  and  with 
the  said  the  Macon  &  Western  Railroad  Company,  that  from 
and  after  the  taking  effect  of  this  lease  it  will  pay  the  cur- 
rent expenses  incident  to  the  working  and  management  of 
the  said  Macon  &  Western  Railroad,  and  all  debts  and  claims 
against  the  said  the  Macon  &  Western  Railroad  Company, 
and  all  bonds  and  interest  upon  bonds  of  the  said  Company; 
which  said  bonds  and  interest  upon  bonds  shall  be  paid  oo 
presentation  of  the  said  bonds  and  coupons  at  the  times  and 
places  specified  therein. 

''And  the  said  the  Central  Railroad  &  Banking  Company 
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of  Greorgia  hereby  further  covenauts  and  agrees  to  pay  the 
salaries  of  the  President  and  of  the  Secretary  and  Treasurer 
of  the  said  Macon  &  Western  Railroad  Company  during  the 
continuance  of  the  said  lease,  reserving  to  itself  the  right  to 
fix  the  amount  of  the  said  salaries,  with  the  restriction  that 
the  aggregate  amount  thereof  shall  not  be  less  than  four 
thousand  ($4,000  00)  dollars  per  annum ;  and  that  it  will 
also  provide  and  furnish,  at  its  own  expense,  all  necessary 
stock,  account  and  transfer  books,  and  all  necessary  stationery 
and  offices  for  the  said  President  and  Secretary  and  Treas- 
urer, and  pay  all  proper  expenses  incident  to  the  meetings  of 
the  board  of  directors  of  the  said  the  Macon  &  Western 
Railroad  Company,  and  permit  the  president  and  directors 
and  the  secretary  and  treasurer  of  the  said  company  to 
travel  on  both  roads  free  of  charge,  in  the  same  manner  as 
the  corresponding  officers  of  the  said  the  Central  Railroad 
&  Banking  Company  of  Georgia,  and  that  it  will  provide 
for  the  transfer  of  stock  in  the  said  the  Macon  &  Western 
Railroad  Company  as  that  company  has  heretofore  done. 

"  And  the  said  the  Central  Railroad  Company  of  Georgia 
further  covenants  and  agrees  to  keep  in  as  good  order  and 
repairs,  as  when  it  shall  receive  possession  and  control  of  the 
same,  the  said  Macon  &  Western  Railroad  and  its  rolling 
stock  and  other  appurtenances  and  to  pay  all  taxes  on  the 
property  of  the  said  the  Macon  &  Western  Railroad  Com- 
pany during  the  continuance  of  this  lease;  and  that,  in  case 
it  shall  fiiil  to  pay  any  dividend  to  the  stockholders  of  the 
Macon  &  Western  Railroad  Company,  or  any  bond,  or  the 
interest  upou  any  bond,  within  six  months  after  the  same 
shall  become  due  and  payable,  as  hereinbefore  provided,  and 
be  demanded  by  the  person  or  persons  entitled  to  receive  the 
same,  it  shall  be  then  lawful  for  the  board  of  directors  of 
the  said  the  Macon  &  Western  Railroad  Company  to  termi- 
nate this  lease  and  to  enter  upon  and  resume  possession  of 
its  said  railroad,  with  the  appurtenances  and  all  other  its 
property,  hereby  demised  ;  and  from  thenceforth  this  inden- 
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ture  and  the  estate,  rights  and  privileges  hereby  granted,  and 
every  clause  and  article  herein  contained  shall  cease,  deter* 
mine  and  be  void. 

"  And  the  said  the  Central  Railroad  &  Banking  Company 
of  Georgia  will  thereupon  deliver  immediate  and  peaceable 
possession  of  the  said  Macon  &  Western  Railroad,  its  roll- 
ing stock  and  appurtenances,  and  other  property  hereby  de- 
mised, in  as  good  order  as  it  received  the  same,  replacing  such 
as  shall  have  been  consumed  by  use  or  otlierwise  disi>osed  of, 
with  other  similar  property  of  equal  value. 

"  And  the  said  parties  hereby  mutually  covenant  and  agree 
to  and  with  each  other  that,  during  the  continuance  of  this 
lease,  neither  railroad  company  will  undertake  the  construc- 
tion of  any  new  road,  or  lend  credit  for  that  purpose,  with- 
out the  assent  of  the  board  of  directors  of  the  other  com* 
pany. 

''  It  is  mutually  understood  that  nothing  herein  contained 
is  in  anywise  to  affect  the  corporate  character  or  existence  of 
the  said  the  Macon  &  Western  Railroad  Company  during 
the  continuance  of  the  lease ;  but  that  it  is  to  maintain  its 
corporate  organization,  at  all  times,  during  the  continuance  of 
its  charter,  whether  as  now  framed,  or  as  it  may  be  hereafter 
extended  or  amended  to  the  fullest  extent  necessary  to  pre- 
serve its  said  charter  and  protect  the  rights  of  its  stockholders. 

"And  it  is  further  covenanted,  agreed  and  understood  be- 
tween the  parties  to  these  presents  that  so  soon  as  the  neces- 
sary legislation  for  that  purpose  can  be  secured,  there  shall 
be  an  amalgamation  under  the  charter  of  the  Central  Rail- 
road &  Banking  Company  of  Georgia,  of  the  capital  stock 
of  the  two  companies,  parties  of  the  first  and  second  part, 
on  the  basis  of  two  millions  five  hundred  thousand  ($2,500,- 
000)  dollars  as  the  capital  stock  of  the  Macon  &  Western 
Railroad  Company,  and  five  millions  ($5,000,000  00)  dol- 
lars of  the  capital  of  the  Central  Railroad  &  Banking  Com- 
pany of  Georgia,  and  the  said  parties  hereto,  will  in  good 
faith,  use  all  legitimate  means  to  procure  such  legislation. 
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When  such  amalgamation  shall  take  place  by  the  issue  to 
the  (then)  stockholders  of  the  Macon  &  Western  Hailroad 
Company,  of  certificates  of  stock  by  the  Central  Railroad  & 
Banking  Company  of  Georgia,  of  a  like  number  of  its  shares 
as  the  said  stockholders  may  have  in  the  Macon  &  Western 
Railroad  Company,  then  the  separate  organization  of  the  said 
Macon  &  Western  Railroad  Company  and  every  clause  and 
covenant  of  this  lease  and  agreement  shall  terminate  and 
cease. 

"  And  both  parties  hereby  covenant  and  agree,  to  and  with 
each  other,  that  tliey  will  respectively,  at  any  and  all  times 
after  the  date  of  these  presents,  and  during  the  continuance 
of  this  lease,  make,  execute  and  deliver  such  other  convey- 
ances, transfers  and  instruments  in  writing  and  do  such  otiier 
things  as  shall  be  considered  by  counsel  learned  in  the  law, 
necessary  to  give  full  eSect  to  this  lease,  or  any  part  thereof. 

In  witness  whereof  the  President  of  the  said  the  Macon 
&  Western  Railroad  Company,  being  thereunto  authorized 
by  a  resolution  of  the  board  of  directors  of  said  company, 
adopted  on  the day  of  ,  A.  D.,  eighteen  hun- 
dred and  seventy-one,  hath  hereunto  set  his  hand  and  the 
seal  of  said  company,  attested  by  its  secretary ;  and  the 
President  of  the  said  the  Central  Railroad  &  Banking  Com- 
pany of  Georgia,  by  virtue  of  a  resolution  of  the  board  of 

directors   of  said   company,  adopted  on  the    day    of 

,  A.  D.,  eighteen  hundred  and  seventy-one,  hath  l^ere- 

unto  set  his  hand  and  the  seal  of  said  company,  attested  by 
its  cashier,  interchangeably  on  the  day  and  year  first  above 
written. 

"Signed,  sealed  and  delivered  in  presence  of  " 

Pending  the  reading  of  said  paper,  the  following  was  re- 
ceived : 
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*^  Macon  &  Brunswick  Railroad  Company, 

"  Treamrer'a  Office,  May  25^,  1871. 

"Copy  of  a  bid  from  Macon  &  Brunswick  Railroad  Com- 
pany to  lease  the  Macon  &  Western  Railroad  and  property 
thereunto  belonging. 

"  To  Captain  A.  J.  White,  President  Macon  &  Western 
Railroad  Company. 

"Dear  Sir:  Understanding  that  the  Macon  &  Western 
Railroad  Company  are  contemplating  a  lease  of  tlieir  rail- 
road and  other  property,  I  am  instructed  by  George  H. 
Hazlehurst,  president  of  this  company,  to  make  the  follow- 
ing bid  therefor,  viz. : 

"The  Macon  &  Brunswick  Railroad  Company  will  pay 
for  a  lease  of  the  Macon  &  Western  Railroad  and  other 
property  of  that  company,  subject  substantially  to  the  terms 
and  conditions  of  the  lease,  now  existing,  of  the  Southwestern 
to  the  Central  Railroad  Company,  iwelve  per  cent,  per  a?i- 
num,  payable  semi-annually  upon  the  capital  stock  of  the 
Macon  &  Western  Railroad  Company,  viz.:  $300,000  00 
per  annum  for  and  during  the  continuance  of  the  proposed 
lease. 

"  Should  you  desire  to  effect  a  lease  of  your  road  upon  dif- 
ferent terms  from  those  embraced  in  the  lease  existing  be- 
tween the  Central  and  Southwestern  roads,  this  company 
asks  to  be  informed  of  your  wishes  in  that  regard,  that  they 
may  have  an  opportunity  of  submitting  a  bid  in  conformity 
therewith.  Very  respectfully, 

"  F.  Emmel, 
^^ Secretary  and  Treasurer" 

This  was  read  but  no  action  was  had  thereon.  Dpoa 
motion,  it  was  resolved  that  the  lease  be  taken  up  for  action. 
Mr.  Johnston  moved,  that  the  proposed  lease  of  the  Macon 
&  Western  Railroad  to  the  Central  Railroad  &  Banking 
Company  of  Georgia,  this  day  submitted  by  the  president 
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with  the  two  amendments  thereto  in  the  following  words : 
"Ist  Which  expenses  and  improvements  shall  bear  a  just 
and  equitable  proportion  to  such  expenses  and  improvements 
upon  the  Central  Railroad.  2d.  Except  that  the  Central 
Kailroad  &  Banking  Company  of  Georgia,  shall,  neverthe- 
less, be  liable  to  the  Macon  &  Western  Railroad  Company 
for  any  damages  that  said  Macon  &  Western  Railroad  Com- 
pany may  sustain  by  reason  of  terminating  this  said  lease 
and  agreement,"  as  agreed  to  by  the  President  of  the  Central 
Railroad  &  Banking  Company  of  Georgia,  be  adopted  and 
accepted,  and  the  president  and  secretary  of  the  company 
are  hereby  authorized  and  directed  to  sign  and  execute  the 
same. 

.^^  Resolved,  That  the  president  call  a  meeting  of  the  stock- 
holders, after  giving  thirty  (30)  days  notice,  and  submit  to 
them  the  said  contract  and  the  above  resolution  for  their 
ratification  or  rejection." 

Mr.  Whittle  offered  as  a  substitute — 

^^  Resolved,  That  the  president  is  requested  to  call  a  meet- 
ing of  the  stockholders  of  this  company  on day  of , 

at  which  time  shall  be  submitted  to  them  the  question 
whether  or  not  this  company  shall  make  a  lease  of  this  road. 

"Resolved,  .That  in  the  meantime  the  president  confer 
with  the  President  of  the  Macon  &  Brunswick  Railroad  Com- 
pany, and  ascertain  what  secnrity  and  guarantee  that  com- 
pany can  give  the  Macon  &  Western  Railroad  Company,  for 
the  faithful  performance  of  their  offer  to  lease  this  road,  this 
day  submitted,  and  that  he  report  the  same  to  the  board." 
Whittle's  substitute  was  voted  down  by  Ross,  Reading,  Sol- 
omon, Johnston,  Maury  and  Holt,  directors.  Whittle  alone 
voted  for  it.  No  other  directors  were  present,  except  those 
just  named.  Johnston's  motion  was  then  put  and  carried 
without  any  dissent,  except  by  Whittle.  The  board  then 
donated  a  piece  of  land  to  White,  president,  for  a  church  and 
cemetery  at  Milner  Station,  and  adjourned  till  the  next  regu- 
lar meeting  on  the  second  Thursday  in  June^  1871. 
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On  the  2d  of  June,  1871,  Dabney,  Morgan  &  Company 
and  others,  as  stockholders  of  the  Macon  &  Western  Rail- 
road Company,  owning  in  their  own  right  over  $700,000  00 
of  its  capital  stock,  for  themselves  and  such  other  stockhold- 
ers as  might  come  and  become  complainants  with  them,  The 
Mayor  and  Council  of  Macon,  for  itself  and  its  citizens,  and 
as  stockholders  of  the  Macon  &  Augusta  Railroad  Company, 
and  of  the  Macon  &  Brunswick  Railroad  Company,  present- 
ed to  Judge  Cole  a  bill  to  enjoin  the  consummation  of  this 
arrangement  and  any  further  action  under  what  had  been 
done.  They  had  no  copy  of  the  proposed  contract,  but  stated 
what  they  supposed  were  its  terms,  and  attacked  it  as  fol- 
lows : 

"  Said  lease  was  made  by  the  President  of  the  Macon  & 
Western  Railroad  Company  in  colhision  and  conspiracy  with 
the  officers  of  the  said  Central  Railroad  &  Banking  Company, 
and  in  fraud  of  the  rights  of  complainants;  that  it  was  ar- 
ranged clandestinely  with  said  officers  and  consummated  in 
hot  haste;  it  was  entered  into  without  consultation  with  com- 
plainants, who  own  a  large  portion  of  the  stock  of  the  Macon 
&  Western  Railroad  Company,  and  two  of  whom  are  direct- 
ors therein,  and  hurriedly  assented  to  by  a  meeting  of  the 
board  of  direction,  which  was  not  legally  called  or  legally 
constituted,  in  that  several  directors  were  not  notified  of  said 
meeting,  as  required  by  the  by-laws  of  said  Macon  &  West- 
ern Railroad  Company,  either  verbally  or  in  t^riting,  and 
especial  care  and  active  measures  on  the  part  of  the  President 
of  the  Macon  &  Western  Railroad  Company,  were  taken  to 
keep  those  directors,  who  were  not  notified  of  said  meeting,  as 
hereinbefore  stated,  ignorant  of  the  call  for  said  meeting  and 
of  its  object.  At  said  meeting,  after  said  contract  was  agreed 
upon,  a  resolution  was  proposed  by  one  of  the  directors  of 
said  Macon  &  Western  Railroad  Company,  to  submit  said 
contract  of  lease  to  the  stockholders  of  said  company  for  their 
ratification  or  rejection,  to  which  resolution  the  other  direct- 
ors present  at  length  gave  an  unwilling  consent.     The  pres- 
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ident  of  said  company^  in  disregard  of  said  resolution,  is  about 
to  deliver  said  Macon  &  Western  Railroad,  and  all  of  its 
property,  to  the  said  Central  Railroad  &  Banking  Company, 
without  awaiting  the  action  of  said  stockholders  under  said 
resolution,  and  this  will  be  done  unless  said  company  is  re- 
strained by  an  immediate  order  of  this  Court.  Said  contract 
of  lease  is  illegal — 

'*  1st.  Because  it  was  entered  into  by  a  portion  of  the  di- 
rectors of  said  Macon  &  Western  Railroad  Company,  at  a 
meeting  of  which  no  proper  or  legal  notice  was  given — the 
by-laws  of  said  company  requiring  that  a  written  notice  of  the 
hour  of  the  meetings  of  the  board  of  direction  shall  be  given  to 
each  director,  and  the  fact  being  that  no  notice  of  said  meeting 
of  any  kind  was  given  to  at  least  four  of  the  directors  of  said 
company;  at  which  said  meeting  so  clandestinely  and  ille- 
gally called,  the  President  of  the  Macon  &  Western  Railroad 
Company  produced  said  contract  of  lease,  an  instrument  long, 
elaborate  and  important,  already  prepared,  and  the  same  was 
hurriedly  adopted,  the  said  president  urging  its  immediate 
adoption,  strenuously  opposing  any  postponement  of  action 
or  consultation  with  the  stockholders,  as  well  as  all  amend- 
ments proposed  in  the  interest  of  the  stockholders  of  the 
Macon  &  Western  Railroad  Company. 

''2d.  Because  at  said  meeting  a  proposition  to  submit  the 
question  of  the  lease  of  the  road  and  its  property  to  the  stock- 
holders before  any  action  should  be  taken,  which  was  sub- 
mitted by  one  of  the  directors  present,  was  summarily  voted 
down. 

''3d.  Because  said  lease  was  made  without  authority  of 
law  on  the  part  of  either  of  the  parties  to  the  same.  It  pur- 
ports to  have  been  made  in  pursuance  of  an  Act  of  the  Leg- 
islature, approved  January  22d,  1852,  and  of  the  charter  of 
the  said  Macon  &  Western  Railroad  Company:  but  said  Act 
does  not  authorize  the  sale,  but  simply  the  lease  of  connect- 
ing roads,  and  the  said  agreement,  if  permitted  to  be  con- 
Bummated,  will  amount  to  an  absolute  sale  of  the  entire  prop- 
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erty,  rights,  privilegs,  immunities  and  franchises  of  the  said 
Macon  &  Western  Railroad  Company,  and  such  an  absolute 
sale  is  not  within  the  purview  and  spirit  of  said  Act. 

"  Such  construction  of  said  Act  directly  contravenes  and 
defeats  the  policy  of  the  State,  as  exhibited  in  its  legislation 
for  a  long  series  of  years  in  reference  to  railroads  and  other 
corporations.     The  true  intent  and  meaning  of  the  said  Act 
is  to  authorize  the  Central  Railroad  &  Banking  Company  to 
lease  the  road-bed  and  fixtures  of  connecting  roads,  and  to 
run  their  own  locomotives  and  cars  thereon,  and  this  is  ap- 
parent from  the  third  section  of  said  Act.     Said  Act  was 
passed  at  the  instance  of  the  said  Central  Railroad  &  Bank- 
ing Company,  and  they  deny  the  constitutional  power  of  the 
Legislature  to  authorize  the  Central  Railroad  &  Banking 
Company  to  lease  connecting  roads  through  the  action  of  the 
directors  of  such  connecting  roads  without  the  assent  of  their 
stockholders,  in  such  an  Act,  even  with  the  assent  of  a  ma- 
jority of  their  stockholders  against  the  wish  of  a  minority  of 
said  stockholders.     Tliere  is  not  anything  in  the  charter  of 
the  Macon  &  Western  Railroad  Company,  or  in  that  of  the 
company  of  which  it  is  the  successor,  to  authorize  said  Ma- 
con &  Western  Railroad  Company  to  enter  into  said  con- 
tract. 

"4th.  Because  said  contract  is  such  an  one  as  cannot  be 
made  by  the  directors  of  a  railroad  corporation  without  the 
consent  of  its  stockholders. 

"  Because  it  is  a  contract  which  cannot  be  made  against 
the  dissent  of  a  single  stockholder. 

"  6th.  Because  it  is  a  contract  which  is  ultra  vires  and  in 
contravention  of  public  policy,  and  cannot  be  entered  into 
even  with  the  assent  of  every  stockholder  of  each  of  the  con- 
tracting roads. 

"Said  contract  is  a  fraud  upon  their  rights,  and  if  allow- 
ed to  be  consummated  according  to  the  obvious  intention  and 
design  of  the  parties  thereto,  will  work  great  and  irreparable 
injury  and  damage  to  them.     Even  if  the  directors  of  the 
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Macon  &  Western  Railroad  Company  have  the  authority  to 
enter  into  any  contract  of  lease  of  said  road,  still  they,  stock- 
holders as  aforesaid,  insist  that  said  contract  was  a  fraud 
upon  them  and  other  stockholders  in  said  company.  Had 
the  property  embraced  in  said  lease  been  advertised  for  sale 
or  lease  publicly,  or  offered  for  sale  or  lease  privately,  under 
circumstances  which  would  have  insured  competition  in  bids, 
a  much  larger  price  would  have  been  obtained.  Other  rail- 
road corporations  competing  with  the  said  Central  Railroad 
&  Banking  Company  for  freight  and  travel  from  Macon  to 
the  Atlantic,  are  deeply  interested  in  the  management  and 
control  of  the  said  Macon  &  Western  Railroad  Company, 
and  they  would  have  become  bidders  for  the  purchase  or 
lease  of  said  railroad,  if  an  opportunity  had  been  offered 
them.  They,  in  fact,  say  that  the  Macon  &  Brunswick  Rail- 
road Company,  owning  a  road  wiiich  is  one  of  the  natural 
connections  of  the  said  Macon  &  Western  Railroad,  acci- 
dently  hearing  of  said  meeting  and  its  object,  hurriedly  pre- 
pared and  submitted  to  the  said  meeting  a  proposition  for  the 
lease  of  said  road,  upon  terms  which  were  admitted  to  be 
more  favorable  than  those  then  under  consideration,  offered 
by  the  Central  Railroad  &  Banking  Company,  which  was 
laid  aside  without  being  submitted  to  a  vote,  a  copy  of  which 
proposition  is  stated  aiUe.  By  this  private,  clandestine  and 
predetermined  arrangement  between  the  officers  of  the  Cen- 
tral Railroad  &  Banking  Company  and  a  portion  of  the  di- 
rectors of  the  Macon  &  Western  Railroad  Company,  made 
without  their  knowledge  or  consent,  their  large  interest  in 
the  Macon  &  Western  Railroad  Company  has  been  sacrificed 
for  a  consideration  wholly  inadequate  to  its  great  value  at 
this  time  with  such  great  ^and  rival  competition  for  its  con- 
trol, and  wholly  inadequate  to  its  intrinsic  value. 

''Said  contract,  if  consummated,  does  not  give  them  even 
the  advantage  of  a  permanent  investment  or  certain  income, 
inasmuch  as  the  said  Central  Railroad  &  Banking  Company, 
in  it^  reserve  to  themselves  the  power  to  terminate  it  at  will^ 
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and  inasmuch  as  the  dividends  which  the  said  company  is  to 
pay,  are  dependent  upon  the  net  earnings  of  this  specalative 
company,  burthened  and  complicated  with  leases  and  in- 
dorsements and  guarantees  almost  innumerable. 

^'  The  said  contract  is  in  fraud  of  their  legal  rights,  made 
by  their  agents  without  their  authority  and  consent,  made  in 
the  interest  of  their  agents  and  not  in  their  interests;  made 
without  authority  of  law,  and  in  perversion  and  distortion  of 
the  plain  and  obvious  import  of  the  statute,  and  made  in  the 
face  of  an  admitted  better  proposition  from  the  Maoon  & 
Brunswick  Railroad  Company,  which  offered  to  lease  said 
Macon  &  Western  Railroad  and  pay  to  its  stockholders  a 
certain  dividend  of  twelve  per  cent  per  annum  upon  their 
stock. 

"  The  Mayor  and  Council  of  the  city  of  Macon,  represent 
tiiat  the  said  contract  of  lease,  if  consummated  and  executed, 
will  cause  irreparable  damage  and  loss  to  the  real  estate  and 
to  all  the  interests  of  the  said  city,  and  that  it  will  be  no- 
paralleled  in  injustice,  ingratitude  and  unprovoked  wrong  to 
the  said  city.     They  show  that  the  said  city  was  an  original 
corporator  in  the  Central  Railroad  &  Banking  Company  of 
Georgia,  and  made  a  subscription  to  the  stock  of  said  com- 
pany which  resulted  in  a  loss  lo  her  of  mpre  than  half  a  mil- 
lion dollars,  and  that  but  for  the  active  efforts  of  the  said 
city  and  of  her  citizens,  the  said  Central   Railroad   would 
probably  never  have  been  built,  and  the  said  Central  Rail- 
road &  Banking  Company  would  never  have  had  a  1^1 
existence.     They  further  show  unto  your  Honor,  that  the 
said  city  of  Macon  contributed  a  large  sum  of  money  to  the 
building  of  the  said  Macon  &  Western  Railroad,  and  took 
stock  in  said  road,  then  known  as  the  road  of  the  Monroe 
Railroad  &  Banking  Company,  and  that  said  subscription 
also  resulted  in  the  loss  of  a  large  sum  of  money  to  said  city. 
Said  city  of  Macon  subsequently,  and  in  pursuance  of  her 
policy,  to  aid  all  roads  terminating  within  her  limits,  per- 
mitted the  said  Central  Railroad  &  Banking  Company  and 
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the  said  Macon  &  Western  Railroad  Company,  and  the 
Southwestern  Railroad  Company,  by  crossing  the  Ocmulgee 
river  and  extending  their  lines,  to  connect  the  same  within  its 
limits,  with  the  covenant  on  the  part  of  said  railroad  corpor- 
ations, that  they  would  pay  to  the  city  in  perpetuity  an  an- 
nuity of  five  thousand  dollars,  and  wouh]  BfiY<*''difln^j|i|^i|]|ytfQ 
apainst  the  saic^  citv  or  the  citizens  th^r^^f^  in  the  regulation 
or  iheir  tariffs  of  freight  in  favor  of  the  then  termini  of  the 
said  Macon  &  Western  and  the  said  Southwestern  Railroads, 
as  will  fully  appear  by  reference  to  a  copy  of  the  contract 
between  the  said  city  and  the  said  railroad  corporations,  en- 
tered into  on  the  24th  day  of  January,  1851,  attached. 

"The  Mayor  and  Council  of  said  city,  insist  that  the  true 
spirit  and  intent  of  said  contract  and  equitable  construction 
to  be  given  to  the  same,  is  that  the  said  corporations  thus 
connecting  by  the  liberalty  of  said  city,  should  never  dis- 
criminate against  her  or  her  citizens,  no  matter  how  far  their 
lines  should  be  built  or  what  might  be  their  future  termini; 
but  such  discrimination  has  already  and  for  a  series  of  years 
been  made,  and  is  now  being  made,  and  the  intention  and 
object  of  the  said  lease  between  the  said  Central  Railroad  & 
Banking  and  the  said  Macon  &  Western  Railroad  Companies 
is  still  further  to  discriminate  against  Macon  and  her  citizens, 
to  rob  her  of  all  the  advantages  of  her  position  as  one  of  the 
termini  of  the  said  Central  Railroad  and  said  Macon  &  Wes- 
tern Railroad,  to  make  her  a  mere  way-station  upon  this  con- 
nected line,  to  divert  cotton  and  other  produce  from  her  mar- 
ket, to  destroy  all  competition  at  Macon  in  transportation  to 
the  sea,  and  thus  most  seriously  to  injure  said  city  and  her 
citizens,  in  violation  of  the  spirit  of  said  contract  of  1851, 
and  in  pursuance  of  a  policy  of  monopoly  and  consolidation 
which  is  opposed  to  the  spirit  of  all  the  legislation  of  the 
State  in  reference  to  corporations.  The  Mayor  and  Council 
distinctly  charge  that  the  object  of  said  lease  is  as  they  have 
stated  it,  and  that  the  result  of  said  arrangement,  if  it  is  per- 
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mitted  to  be  coDSumtnated^  will  cripple  the  commerce  and 
depreciate  the  value  of  all  property  in  said  city. 

"The  Mayor  and  City  Council  represent  that  by  said  oon- 
tract  with  said  city  of  Macon^  the  said  three  railroad  compa- 
nies were  jointly  and  severally  liable  for  the  payment  of  said 
annuity;  that  said  Central  Railroad  &  Banking  Company 
has  already  absorbed  the  Southwestern  Railroad  Companj, 
and  if  said  contract  of  lease  of  the  Macon  &  Western  Rail- 
road Company  is  consummated,  they  will  only  have  the  Cen- 
tral Railroad  &  Banking  Company  as  security  for  the  pay- 
ment of  said  annuity,  and  they  charge  that  in  this  the  secur- 
ity of  the  city  will  be  greatly  jeopardized,  by  reason  of  the 
fact  that  said  Central  Railroad  &  Banking  Company  is  en- 
gaged in  so  many  speculative  enterprises  to  build  and  control 
other  railroads,  both  within  and  without  the  State  of  Geor- 
gia, that  its  individual  security  is  much  less  than  that  if- 
forded  by  all  three  roads  acting  independently. 

"  Further,  said  city,  in  pursuance  of  its  policy  to  aid  rail- 
roads terminating  within  its  limits,  has  bur  thened  itself  with 
debt  by  subscriptions  heretofore  made  to  the  Macon  &  Aa- 
gusta  Railroad  and  the  Macon  &  Brunswick  Railroad,  both 
of  which  are  lines  of  railway  competing  with  the  said  Cm- 
tral  Railroad  &  Banking  Company  in  the  business  of  trans- 
portation. They  further  show  that  its  said  subscriptions  were 
made  in  view  of  the  fact  that  the  said  Macon  &  Augusta  and 
Macon  &  Brunswick  Railroads  were  competing  lines  with  the 
Central  Railroad,  and  with  the  assurance  that  a  fair  and  open 
competion  with  said  last  mentioned  road  would  always  be 
open  to  them ;  but  they  show  that  such  open,  fair  and  legiti- 
mate competition  is  not  permitted  between  said  roads,  and 
that  the  said  city  and  her  citizens  have  lost  all  the  advan- 
tages of  such  competition.  The  Central  Railroad  &  Bank- 
ing Company  has  swallowed  the  Southwestern  Railroad 
Company  and  lefl  no  trace  of  it,  as  a  distinct  organization, 
except  a  few  favored  officials  in  the  enjoyment  of  handsome 
salaries,  free  tickets  and  an  abundant  supply  of  stationery; 
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it  is  now  proposing  in  tlie  same  way  and  with  the  same  inci- 
dents, to  swallow  the  Macon  &  Western  Railroad  Company; 
it  has  secured  by  these  consolidations,  and  by  indorsements 
and  guaranties  to  other  roads,  connections  with,  and  control 
of  long  lines  of  railway  stretching  westward  and  northwest- 
ward, which  have  made  it  a  huge  monopoly  and  enabled  it 
to  shut  out  the  Macon  &  Augusta  Railway,  and  the  Macon 
&  Brunswick  Railway  from  all  connection  with  all  railroads 
west  of  the  city  of  Macon,  and  restricted  them  to  a  local 
business.  This  policy,  which  is  in  flagrant  violation  of  the 
policy  of  the  State,  has  restricted  and  curtailed  and  crippled 
the  business  of  the  said  city  and  rendered  its  investments  in 
the  said  Macon  &  Augusta  and  Macon  &  Brunswick  Rail- 
roads, amounting  to  hundreds  of  thousands  of  dollars,  not 
only  unproductive,  but  almost  worthless  upon  the  market. 
Successive  administrations  of  the  government  of  said  city 
have  suffered  the  aggressions  of  the  said  Central  Railroad  & 
Banking  Company  upon  its  rights,  and  those  of  its  citizens, 
for  a  series  of  years  without  an  appeal  to  the  Courts,  but 
they  ask  intervention. 

"  Said  contract  of  lease  was  effected  by  the  influence  of  the 
Central  Railroad  &  Banking  Company  in  the  management 
of  the  Macon  &  Western  Railroad  Company  through  the 
large  interest  which  it  owns,  without  authority  of  law,  in 
the  stock  of  the  said  Macon  &  Western  Railroad  Company. 

They  are  interested,  to  the  extent  of  millions  of  dollars, 
in  the  stock  and  bonds  of  the  Macon  &  Brunswick  and  Ma- 
con &  Augusta  Railroad  Companies;  they  made  these  in- 
vestments upon  the  faith  that  the  State  of  Georgia  would  not 
permit  any  one  railroad  corporation  to  monopolize  the  busi- 
ness of  transportation  to  the  serious  injury  of  other  compet- 
ing  railroads,  and  with  the  knowledge  on  the  part  of  those 
of  complainants  who  are  owners  of  the  bonds  of  the  Macon 
and  Brunswick  Railroad  Company,  said  bonds  were  indoised 
by  the  State  of  Georgia  to  the  extent  of  more  than  two  mil- 
lions of  dollars;  and  the  indorsement  of  the  bonds  of  said 
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Company  was  but  a  part  of  a  general  policy  of  aid  to  rail- 
roads, recently  adopted  by  the  State,  and  with  the  conviction 
that  it  would  never  permit  other  rival  railroad  corporations 
to  defeat  or  interfere  with  said  policy,  or  to  lessen  its  secu- 
rity for  such  use  of  its  credit,  by  injuring  and  crippling  the 
business  of  the  railroads  which  have  received  its  aid,  through 
any  combinations  not  authorized  by  the  strict  letter  of  the 
law.  And  the  said  lease  is  not  authorized  by  law ;  it  is  be- 
yond the  capacity  of  the  contracting  parties,  and  so  directly 
in  contravention  of  and  in  opposition  to  the  recently  adopted 
policy  of  the  State  with  reference  to  aid  to  railroads,  that  it 
cannot  be  legalized  by  the  consent  of  each  and  every  stock- 
holder in  each  of  the  contracting  companies;  for  if  this  con- 
tract be  consummated  by  delivery,  the  Macon  and  Brans- 
wick  Railroad  will  be  strangled,  and  its  business  and  stock, 
road-bed  and  appurtenances  become  comparatively  worthless, 
and  thus  will  be  swept  away  the  only  security  the  State  has 
upon  its  indorsement  of  more  than  two  millions  of  bonds  for 
said  company." 

To  this  bill  were  attached  interrogatories  touching  all  of 
said  averments  and  a  prayer  for  answer,  etc. 

The  contract  between  the  city  of  Macon  and  said  railroads 
there  concentering  is  substantially  as  stated  in  the  bill,  at  any 
rate  no  special  notice  of  it  is  here  necessary. 

On  the  same  day,  (2d  June,  1871,)  Judge  Cole  granted  a 
temporary  injunction,  and  ordered  the  defendants  to  show 
cause  why  the  same  should  not  be  made  perpetual.  The  bill 
was  filed  and  served. 

On  the  13th  of  June,  1871,  complainants  amended  their 
bill  by  striking  out  some  of  the  stockholders,  complainants, 
and  inserting  another,  and  by  averring  their  amount  of  stock 
as  $600,000  00  instead  of  $700,000  00 ;  by  averring  that 
three  instead  of  four  directors  of  the  Macon  and  Western 
Railroad  Company  had  no  notice  of  said  meeting,  and  by 
the  following  charges  based  upon  information,  received  since 
the  filing  of  the  bill : 
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"  Notwithstanding  the  reference  of  the  matter  of  the  ratifi- 
cation or  rejection  of  said  lease  to  tlie  stockholders  of  the 
Macon  and  Western  Railroad  Company^  by  resolution  passed 
by  said  board  of  directors  of  said  Macon  and  ^yesteru  Kail- 
road  Ck)nipany,  at  the  same  place  and  time  when  and  where 
the  said  lease  was  accepted  as  aforesaid,  the  said  parties 
were  so  eager  to  consummate  the  fraud  concocted  against 
stockholders  in  said  company,  that,  immediately  after  the 
signing  and  sealing  of  said  pretended  lease,  the  President  of 
the  said  Central  Railroad  and  Banking  Company,  being  near 
by  for  the  purpose,  the  said  Macon  and  Western  Railroad, 
with  all  its  appurtenances  and  properties,  was  turned  over 
and  passed,  by  its  president,  to  the  President  of  the  said  Cen- 
tral Railroad  and  Banking  Company,  and  a  receipt  therefor 
was  signed  by  said  last  named  president,  and  received  by 
the  President  of  the  said  Macon  and  Western  Railroad  Com- 
pany, which  shows  yet  more  plainly  the  cloven  foot — if,  in- 
deed, any  plainer  exhibition  of  fraudulent  intent  were  need- 
ed— and  shows  their  covin  and  deceit  in  this,  that  whilst  they 
pretended  to  submit  their  work  to  the  stockholders  of  said 
Macon  and  Western  Railroad  Company,  they  were  deter- 
mined, if  they  could,  not  only  to  forestall  the  action  of  the 
stockholders  in  the  premises,  but  to  prevent  any  aggrieved 
stockholder  from  appealing  to  the  Courts  for  an  injunction 
by  this  trick  of  pretended  delivery  of  the  road,  and  passing 
receipts,  said  A.  J.  White,  President,  and  the  other  ofBcers 
and  agents  of  said  Macon  and  Western  Railroad  Company 
receiving  and  now  being  in  actual  possession  of  said  Macon 
and  Western  Railroad,  and  other  property,  as  they  were  be- 
fore said  25th  day  of  May,  1871. 

*^  Said  lease  is  inchoate  and  incomplete,  and  not  executed  or 
consummated,  in  any  legal  sense,  until  acted  upon  by  the 
stockholders  at  the  meeting  called  for  the  20th  of  June,  1871, 
pursuant  to  said  resolution.  Even' then  the  said  stockhold- 
ers, by  a  majority  vote,  cannot  bind  complainants  in  the 
premises.     And  they  pray  injunction  against  the  ratification 
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of  said  lease,  except  by  unanimous  vote  of  all  the  stock- 
holders. 

''The  two  said  resolutions  of  the  said  board  of  directors  of 
the  said  Macon  and  Western  Railroad  Company,  were  passed 
simultaneously,  the  one  following  the  other  immediately,  and 
the  words  in  the  first  resolution^  to-wit:  'The  presideot 
and  secretary  of  the  company  are  hereby  authorized  and  di- 
rected to  sign  and  execute  the  same/  are  to  be  construed  in 
connection  with  resolution  number  two,  before  referred  to,  and 
taken  together  they  mean  that  the  president  and  secretary 
may  sign  and  execute  the  lease  when  ratified  by  the  stock- 
holders, or  subject  to  their  ratification  at  all  events. 

"  The  true  intent  and  meaning  of  the  two  resolutions  adop- 
ted together,  is  that  the  entire  contract  was  and  should  re- 
main incomplete  until  passed  upon  by  the  stockholders. 

"  In  the  absence  of  all  authority  by  said  resolutions,  and  in 
the  teeth  of  their  true  intent  and  meaning,  the  said  Presi- 
dent of  the  Macon  and  Western  Railroad  Company,  conspir- 
ing with  the  Central  Railroad  and  Banking  Company,  its 
officers  and  agents,  and  acting  in  their  interest  and  not  in 
the  interest  of  the  stockholders  of  the  company  of  which  he 
was  the  head,  in  hot  haste,  attempted  to  deliver,  and  thought 
that  he  did  deliver  the  property  of  the  said  road  into  the 
hands  of  the  president  of  the  huge  monopoly  in  whose  in- 
terests he  was  working,  and  actually  went  through  the  ex- 
traordinary farce  of  taking,  in  solemn  mockery,  the  receipt  of 
the  President  of  the  said  Central  Railroad  Company  therefor. 
There  was  neither  an  inventory  nor  an  appraisement  taken 
of  said  Macon  and  Western  Railroad,  its  rolling-stock  or 
other  properties  or  appurtenances,  no  account  whatever  of 
the  condition  of  said  road,  of  its  value,  or  of  the  condition 
or  value  of  any  of  its  appurtenances,  but  instantly  the  property 
of  complainants  became  the  property  of  others.  Complain- 
ants agents,  according  to  their  proper  theory,  but  not  in  fact, 
were  set  aside,  others  were  installed  in  their  places,  Mr.  A. 
J.  White,  the  president,  dethroned  himself,  and  enthroned 
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Mr.  William  M.  Wadley,  president;  the  said  Wadley  owning 
no  stock  and  having  no  interest  in  complainants'  road^  but 
intending  to  use  it  henceforth  in  the  interest  of  his  own  road 
and  the  city  at  its  eastern  terminus. 

"Whilst  the  resolutions  aforesaid  were  being  considered  at' 
the  meeting  of  said  board  of  directors,  the  President  of  the 
said  Central  Railroad  and  Banking  Company  had  been  called 
into  the  room^  and  was  present  and  heard  the  resolution  pro- 
viding for  the  call  of  the  stockholders  of  the  Macon  and 
Western  Railroad  Company,  and  the  submission  of  said  lease 
to  them  read  and  adopted,  and  thereby  took  said  road  and 
gave  his  receipt  therefor,  with  full  knowledge  that  the  whole 
matter  was  open  and  incomplete  until  passed  upon  by  said 
stockholders,  and  thereby  and  then  and  there  became  a  full 
participant  in  the  fraud  practiced  by  the  unauthorized,  ille- 
gal and  fraudulent  conduct  of  said  A.  J.  White,  president 
as  aforesaid/' 

The  defendants,  by  their  respective  presidents,  answered 
the  bill,  admitting  the  contract  as  copied  ante,  and  justifying 
it  as  follows,  each  denying  all  fraud  and  combination.  The 
Central  Railroad  &  Banking  Company  answered : 

"All  the  property,  rights  and  privileges  of  the  Macon  and 
Western  Railroad  Company,  as  to  the  business  of  transpor- 
tation, and  the  receipt  of  compensation  for  the  same,  has 
passed  into  the  hands  and  under  the  control  of  this  defend- 
ant; the  said  Macon  and  Western  Railroad  Company  pos- 
sessing its  own  separate  organization  for  tiie  purpose  of  pro- 
tecting the  interests  and  rights  of  its  stockholders,  upon  a 
contract  that  this  defendant,  receiving  and  controlling  the 
earnings  of  the  Macon  and  Western  Railroad,  would  pay  to 
the  stockholders  of  the  said  last  mentioned  company  dividends 
similar  in  quality  and  amount,  and  at  the  same  time  that  this 
defendant  should  declare  and  pay  to  its  own  stockholders. 
But  this  defendant  denies  that  any  mention  is  made  what- 
ever, in  said  lease,  of  the  payment  of  the  debts  and  current 
expenses  of  other  roads  alleged  to  be  leased  by  this  defend- 
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ant,  or  that  the  payment  of  dividends  to  the  stockholders  of 
the  Macon  and  Western  Railroad  is,  in  anj  manner,  by  the 
terms  of  said  lease,  made  to  depend  on  the  debts  or  current 
expenses  of  any  other  companies. 

*^  This  defendauit  denies  that  it  was  arranged  clandestinely 
or  consummated  in  hot  haste;  the  conferences  of  this  de« 
fendant  were  with  the  president  and  chief  executive  officers 
of  the  Macon  and  Western  Railroad,  and  the  details  had  been 
discussed  for  many  weeks  before  the  execution  of  the  lease; 
and  this  defendant  had  no  knowledge,  nor  did  it  consider  it 
a  duty  to  inquire  as  to  who  were  the  advisers  of  the  Presi- 
dent of  the  Macon  and  Western  Railroad  Company,  except 
that  said  president  informed  the  president  of  this  defendant, 
from  time  to  time,  that  he  was  in  consultation  with  the  di- 
rectors of  his  company,  and  that  they,  or  a  large  majority  of 
them,  were  in  favor  of  the  execution  of  the  lease;  this  de- 
fendant knows  nothing  of  its  own  knowledge  of  the  manner 
in  which  the  meeting  of  the  directors  of  the  Macon  and  Wes- 
tern Railroad  was  called,  nor  of  the  notices  given  for  that 
purpose,  and  had  no  reason  to  believe  that  any  of  said  direc- 
tors were  left  in  ignorance  of  the  object  of  the  meeting,  or 
that  said  meeting  was  not  '  legally  called  and  legally  con- 
stituted/    But  so  far  as  the  action  of  the  Central  Railroad 
Company  is  concerned,  this  entire  business  was  legally  and 
formally  conducted,  and  the  most  perfect  good  faith  observed 
throughout ;  no  more  secrecy  prevailed  than  was  usual  and 
proper  in  the  conduct  of  delicate  and  important  negotiations. 
And  while  the  officers  of  this  defendant  did  not  proclaim  their 
wishes  and  inte'ntions  on  the  corners  of  the  streets  for  the 
gratification  of  the  curious  and  inquisitive,  yet  the  subject  of 
said  lease  had  been  matter  of  serious  discussion  among  the 
directors  and  many  of  the  stockholders  of  this  defendant  for 
a  number  of  years  past,  and  the  probability  of  the  resalt 
which  has  been  reached  by  this  lease  has  been  well  known 
by  intelligent  business  men  and  communities  interested  in  the 
two  railroad  companies  concerned.     Said  lease  was  not  made 


ATLANTA,  JULY  TERM,  1871.  627 

The  Central  Railroad  Company  vs.  The  M.  and  C.  of  Macon. 

without  authority  of  law,  but  was  in  good  faith  made  under 
authority  of  an  Act  of  the  General  Assembly  of  Georgia, 
approved  January  22d,  1852,  which  has  been  recognized  re- 
peatedly, at  meetings  of  stockholders  of  this  defendant,  with- 
out a  dissenting  voice,  as  sufficient  authority  in  the  premises 
for  the  directors  of  this  defendant,  and  has  also  been  recog- 
nized as  a  good  subsisting  Act  by  the  highest  Court  of  the 
State  of  Georgia ;  and  by  the  charter  of  the  Macon  and  Wes- 
tern Railroad  there  was  full  authority  given  to  the  said  last 
mentioned  company  to  act  in  the  premises,  and  to  execute  the 
lease  complained  of  in  said  bill,  even  before  and  without  the 
passage  of  the  special  Act  aforesaid.  And  the  lease  which  has 
been  executed  is  within  the  purview  and  spirit  of  the  said 
charter  of  the  Macon  and  Western  Railroad,  and  of  the  spe- 
cial Act  of  1852. 

"  Neither  the  Mayor  and  Council  of  the  city  of  Macon, 
nor  the  stockholders  of  the  Macon  and  Augusta  Railroad 
Company,  nor  of  the  Macon  and  Brunswick  Railroad  Com- 
pany are  proper  complainants  to  said  bill,  nor  have  any  right 
to  appear  as  such,  and  defendant  prays  the  same  advantage 
of  said  objection  as  if  the  same  had  been  by  plea  pleaded. 
And  as  no  stockholder  of  this  defendant  has  made  complaint 
of  its  action,  this  defendant  respectfully  submits  that  the  only 
complainants  in  said  bill,  who  have  a  right  to  be  heard  in  the 
premises,  are  the  stockholders  of  the  Macon  and  Western 
Railroad  Company;  and  this  defendant  prays  to  be  excused 
from  answering  the  charges  by  the  Mayor  and  Council  of  the 
city  of  Macon  of  unparalleled  injustice,  ingratitude  and  un- 
provoked \vrong  to  said  city,'  or  of  making  an  exhibit  of  the 
relative  benefit  or  injury  which  this  defendant  has  conferred 
on  said  city  of  Macon  and  the  citizens  thereof,  as  irrelevant 
to  the  issue  before  this  honorable  Court.  This  defendant 
further  answering,  denies  that  the  Central  Railroad  and 
Banking  Company  reserves  to  itself  the  right  to  terminate 
said  lease  at  will,  nor  is  it  possible  to  put  such  a  construction 
on  the  language  of  said  lease;  but  on  the  contrary,  the  only 
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power  to  terminate  said  lease,  under  the  provisions  of  the 
same,  resides  in  the  Macon  and  Western  Railroad  CompaDj, 
and  was  made  for  its  protection. 

^^  As  to  the  allusions  to  the  ability  to  pay  dividends  of  this 
^speculative  company/  the  capital  stock  of  this  defendant 
has  commanded  at  least  an  average  of  ten  per  cent,  more  than 
the  stock  of  the  Macon  and  Western  Railroad  Company,  or 
of  any  other  railroad  company  in  the  State  of  Greorgia. 

"Said  contract  was  prepared  before  the  meeting  of  the  di- 
rectors of  the  Macon  and  Western  Railroad  at  which  it  was 
adopted,  by  Alexander  R.  Lawton,  Esqnire,  of  Savannah,  as 
follows :  Afler  the  general  features  of  the  intended  lease  had 
been  repeatedly  discussed  between  the  presidents  of  the  two 
companies,  said  presidents  met  just  six  days  before  the  meet- 
ing of  the  board  of  directors  of  the  Macon  and  Western  Rail- 
road, the  said  Alexander  R.  Lawton  being  present^  when  the 
latter  was  requested  to  take  down  written  memoranda,  item 
by  item,  of  the  terms  and  conditions  of  the  intended  lease. 
Afler  each  item  had  been  discussed  and  modified  until  it  was 
acceptable  to  both  parties,  he  was  then  instructed  to  prepare 
a  lease  in  due  form,  to  be  submitted  to  the  respective  boards 
of  directors  of  the  two  companies,  and  if  approved  by  them, 
to  be  executed.  It  was  prepared  in  conformity  to  these  in- 
structions and  memoranda,  and  exhibited  to  the  board  of  di* 
rectors  of  this  defendant,  and  by  them  approved  two  days 
before  the  meeting  of  the  board  of  directors  of  the  Macon 
and  Western  Railroad  Company.  When  submitted  to  the 
last  named  directors,  it  was  amended  in  several  particulars, 
and  then  authority  was  given  by  them  to  the  president  of 
said  company  to  execute  the  same. 

"  This  defendant  has  no  knowledge  of  any  efforts  or  per- 
sonal influence  used  by  the  president  of  the  Macon  and  Wes- 
tern Railroad  Company  to  secure  the  approval  of  certain  di- 
rectors, or  to  keep  other  directors  in  ignorance  of  the  call  for 
said  meeting  and  its  object,  nor  of  the  visits  of  said  president 
to  Charleston  and  other  cities  to  secure  these  objects. 
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"  This  defendaDt  has  no  knowledge  of  any  eflTort  made  to 
secure  competition  in  bids  for  the  lease  of  the  Macon  and 
Western  Railroad,  and  is  not  aware  of  any  public  notice 
^iven  of  a  contemplated  lease,  or  of  the  time  of  meeting  of 
the  directors  of  said  company. 

"  This  defendant  has  no  positive  knowledge,  but  is  informed 
and  believes  that,  at  said  meeting  of  the  directors  of  the  Ma- 
can  and  Western  Railroad,  a  proposition  was  made  to  submit 
the  question  of  a  lease  to  the  stockholders  of  the  same. 

*^  This  defendant  has  no  distinct  knowledge  as  to  any  other 
proposition  to  lease  said  railroad  than  that  which  was  ac- 
cepted, but  has  been  informed  that  a  paper  was  placed  before 
the  board  of  directors  of  the  Macon  and  Western  Railroad, 
but  that  said  proposition  was  considered  so  informal  and  un- 
satisfactory that  no  definite  action  was  taken  in  regard  to  it. 

'^This  defendant  is  not  informed,  and  does  not  know 
whether  complainants  were  notified  of  said  meeting,  except 
that  this  defendant  was  informed  in  general  terms  by  the 
President  of  the  Macon  and  Western  Railroad  that  notice 
was  given  to  all  the  directors  of  said  meeting. 

"  This  defendant  holds  possession  and  controls  the  prop- 
erty of  the  Macon  and  Western  Railroad  under  the  terms  of 
said  lease,  subject  to  be  delivered  and  returned  to  the  proper 
officers  of  that  company,  if  the  stockholders  of  the  same  shall 
fail  to  ratify  the  action  of  the  directors  in  the  premises. 

"The  President  of  the  Central  Railroad  and  Banking  Com- 
pany was  in  the  city  of  Macon  on  the  25th  of  May,  1871, 
and  near  to  the  place  of  meeting  of  the  Macon  and  Western 
Railroad,  but  he  was  not  there  in  order  that  said  lease  might 
be  signed  in  precipitate  haste.  The  board  of  directors  of 
this  defendant  had  taken  action  on  said  lease  two  days  be- 
fore, and  had  authorized  its  president  to  join  the  proper  offi- 
cers of  the  Macon  and  Western  Railroad  in  its  execution,  so 
soon  as  the  directors  of  the  latter  company  should  assent  to 
it  The  residence 'of  and  family  home  of  the  president  of 
the  defendant  is  in  the  city  of  Macon,  and  it  was  agreed  that 
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he  should  be  there  on  that  day^  so  that  the  signatures  of  the 
officers  of  the  respective  companies  should  be  affixed  to  the 
paper  on  the  same  day,  if  the  execution  thereof  should  be 
authorized  by  the  directors  of  the  Macon  and  Western  Eail- 
road ;  and  further,  it  was  desired  that  said  president  shoald 
be  accessible  to  said  board  of  directors  in  the  event  that  aoj 
explanations  should  be  needed,  or  modifications  proposed. 
Modifications  were  in  fact  proposed  by  said  board  of  direc- 
tors, and  said  president  was  called  in  by  them,  and  his  assent 
to  the  same  given  in  behalf  of  this  defendant." 

The  answer  of  the  Macon  and  Western  Railroad  Companj 
was  as  follows : 

*'  The  individuals  and  firms  mentioned  and  set  forth  in 
complainant's  bill,  are  stockholders  in  the  Macon  and  Wes- 
tern Railroad  Company,  and  for  about  the  stock  alleged  in 
said  bill.  It  may,  also,  be  true  that  said  complainants  aie 
also  stockholders  in  the  Macon  and  Brunswick  Railroad  Com- 
pany, and  for  a  much  larger  amount  of  stock,  nominally, 
than  the  amount  of  stock  owned  by  them  in  the  Macon  and 
Western  Railroad  Company,  but  this  defendant  submits  that, 
as  such  stockholders,  they  have  no  right  to  bo  parties  to  the 
bill  of  complainants,  and  no  right  in  law  or  equity  to  sue 
this  defendant,  or  to  require  of  this  defendant  any  answer 
touching  the  matters  alleged,  stated  and  charged  in  com- 
plainants' bill. 

"  Tlie  city  of  Macon  owns  no  stock  nor  possesses  any  prop- 
erty interest  in  the  Macon  and  Western  Railroad  Company; 
and  while  it  may  or  may  not  be  true  that  said  city  may  own 
stock  in  the  Macon  and  Brunswick  Railroad  Company,  and 
in  the  Macon  and  Augusta  Railroad  Company,  yet  neither 
such  ownership  of  stock,  nor  any  other  facts  stated  in  said 
bill,  if  true,  can  give  the  city  of  Macon  any  right  to  be  heard 
in  this  proceeding,  touching  the  matters  stated,  alleged  and 
charged  in  said  bill. 

"  Georgia  owns  no  stock  nor  possesses  any  property  inter- 
est in,  or  is  in  any  manner  liable  as  indorser  on  the  bonds  or 
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otherwise,  of  the  Macon  and  Western  Raih'oad  Company; 
and  while  it  may  be  true  that  said  State  is  the  indorser  for  a 
large  amount  of  the  bonds  of  the  Macon  and  Brunswick 
Railroad  Company,  such  indorsement  on  the  bonds  of  an- 
other distinct  and  separate  cori>oration  can  give  the  State  no 
right  to  be  heard  in  this  proceeding,  touching  any  matters 
alleged,  stated  or  charged  in  said  bill.  And  defendant  in- 
sists that  neither  the  said  city  of  Macon^  nor  the  State  of 
Georgia  shall  require  any  further  or  other  answer  from  this 
defendant,  nor  be  retained  as  parties  to  said  bill. 

"  Defendant  denies  that  in  the  manner  of  making  said 
lease,  there  was  anything  in  the  conduct  or  purposes  of  either 
the  president  or  other  directors  of  this  defendant,  which  was 
illegally  or  improperly  fraudulent,  deceptive  or  clandestine. 
This  defendant  denies  that  any  by-law  of  the  company  re- 
quires written  notice  to  be  served  on  the  directors  for  a  spe- 
cial meeting  of  the  board,  but  only  for  regular  meetings. 
The  usual  notice  was  given  in  this  case,  and  precisely  as  is 
usual,  and  perhaps  with  more  than  ordinary  care  and  em- 
phasis. Perhaps  three  of  the  directors  living  in  the  city  of 
New  York  did  not  receive  notice  from  the  president  of  the 
company,  but  these  non-residents  have  never  attended  a 
meeting  of  the  board,  and  are  never  expected  to  attend,  and 
are,  in  fact,  only  nominal  directors.  Largely  more  than  a 
quorum  was  actually  present — not  one  objected  for  want  of 
notice,  nor  to  the  time  or  place  or  manner  of  assembling — 
nor  to  the  right  of  the  board  assembled  to  act,  and  the  vote 
ordering  the  lease  was  unanimous,  with  one  single  exception, 
not  voting;  that  exception  was  the  attorney  and  counselor 
of  the  complainants,  and  himself  (by  request)  drew  the  order 
of  the  board,  requiring  the  president  to  execute  and  de- 
liver the  lease  on  that  day.  Counting  every  absent  direc- 
tor as  opposed  to  the  lease,  and  yet  the  action  of  the  board, 
in  manner  and  matter,  was  legal,  and  Js  satisfactory  to  and 
is  adopted  by  this  defendant.  But  that  all  possible  objec- 
tion on  this  score  might  be  answered  and  rebutted,  this  de- 
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fendant  farther  answering  says,  that  the  stockholders  of  the 
company  have  been  duly  and  legally  notified  to  assemble  in 
convention  on  the  26th  day  of  this  instant,  for  the  ezpresB 
purpose  of  passing  on  the  wisdom  and  policy  of  this  leise. 
Complainants  and  all  others,  directors  and  stockholdenB,  are 
duly  notified  to  be  present,  in  person  or  by  proxy,  at  said 
meeting  or  convention  of  stockholders,  and  this  call  was  made 
part  and  parcel  of  the  action  of  the  board  of  directors  making 
the  lease ;  and  this  defendant  submits  that  this  answers  all  the 
statements,  charges  and  allegations  in  said  bill  touching  the 
manner  of  making,  executing,  and  delivering  of  said  lease. 

*'  The  Central  Railroad  and  Banking  Company  of  Geor- 
gia, had  authority  to  lease  the  road  and  equipment  of  thb 
defendant,  by  express  provisions  of  the  laws  of  the  State  of 
Georgia,  as  shown  by  the  provisions  expressly  enacted  in  the 
charter  of  said  corporation,  and  in  Acts  of  the  Legislature 
amendatory  of  said  charter,  and  by  the  laws  of  the  State  of 
Georgia  enacted  expressly  to  authorize  the  lease  of  connect- 
ing roads  by  the  said  the  Central  Railroad  and  Banking 
Company,  all  of  which  laws  are  here  referred  to  as  part  of 
this  answer.  Which  charter  and  amendments  and  special 
Acts  of  the  Legislature,  were  all  duly  accepted  by  said  com- 
pany, and  have  been  for  many  years  acquiesced  in  and  acted 
upon  by  said  company.  And  the  said  Macon  and  Western 
Railroad  is  and  has  ever  been  a  railroad  connecting  with  the 
said  Central  Railroad,  and  is,  indeed,  but  an  extension  of  the 
railroad  of  the  said  the  Central  Railroad  from  the  city  of 
Savannah  into  the  interior  of  the  State  of  Georgia. 

'^  And  defendant  and  the  board  of  directors  of  this  defend- 
ant, had  authority  to  lease  their  road  to  the  said  the  Cen- 
tral Railroad  and  Banking  Company,  by  clear  provisions  of 
the  charter  of  this  company,  and  by  express  legislation  of 
the  State,  and  which  are  here  referred  to  as  |>art  of  this  an- 
swer. And  said  provisions  and  enactments  of  the  Legisla- 
ture were  the  established  law  for  this  company  at  and  before 
the  complainants  became  stockholders  therein. 
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''  As  the  lease  is  authorized  by  law^  the  policy  of  the  State 
cannot  be  infringed  or  in  anj  manner  violated  thereby^  be- 
cause the  policy  of  the  State  can  only  be  known  by  the  laws 
of  the  State,  and  cannot  be  set  up  in  opposition  to  the  ex- 
press enactments  of  the  State. 

"  F.  Eramel,  signing  himself  Secretary  and  Treasurer  of 
the  Macon  and  Brunswick  Railroad  Company,  did  send  a 
proposition  during  the  sitting  of  the  board  on  the  26th  of 
May,  a  copy  of  which  proposition  defendant  believes  is  cor- 
rectly set  forth  ante.  This  defendant  was  shown  no  author- 
ity in  said  Emmel  to  bind  the  president  and  directors  of  said 
company,  and  no  authority  in  said  president  and  directors  to 
bind  the  said  corporation,  and  no  law  vesting  authority  in 
said  corporation  to  lease  the  road  of  defendant,  or  any  other 
connecting  road.  But  even  if  such  authority  existed,  this 
defendant  would  be  unwilling  to  make  a  lease  to  said  Macon 
and  Brunswick  Railroad  Company  on  any  other  terms,  be- 
cause said  company,  by  its  own  official  reports,  is  shown  to 
be  of  very  doubtful  solvency,  and  has  not  been  able  to  pay 
its  expenses  and  the  interest  on  its  debt,  and  exhibits  no  in- 
come, whatever,  out  of  which  to  pay  a  dividend  of  twelve 
per  cent,  or  any  other  per  cent.,  for  the  lease  of  the  road  and 
property  of  this  company.  Said  Macon  and  Brunswick  Rail- 
road Company  is  already  under  bonded  debts  and  obligations 
which,  in  the  opinion  of  this  defendant,  it  will  never  be  able 
to  discharge;  and  there  is  no  consideration  of  law,  equity, 
wisdom  or  policy,  which  could  induce  this  defendant  to  link 
its  fortune  with  any  corporation  in  the  financial  condition  of 
said  Macon  and  Brunswick  Company. 
.  ^^ Defendant  admits  that  complainants  ^own  a  much  larger 
ipterest  as  stockholders  and  bondholders  of  said  Macon  and 
""Brunswick  Railroad  Company,  than  they  own  in  the  corpor- 
ation of  this  defendant.'  And  this  deponent  has  reason  to 
believe,  and  does  believe,  that  complainants  purchased  the 
stock  of  this  company  solely  with  the  intent  of  enabling  them, 
if  possible,  to  use  this  defendant's  property  to  sustain  and  pre- 
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serve  the  valae  of  their  interest  in  said  Maoon  and  Brans- 
wick  Railroad^  and  without  anj  reference  to  the  interest  of 
this  defendant^  or  of  the  other  stockholders  in  the  road  of 
this  company. 

''  Defendant  denies  that  any  damage^  whatever,  irrepara- 
ble or  otherwise,  will  be  done  to  complainants  as  stockhold- 
ers in  the  Macon  and  Western  Railroad  Company,  by  said 
lease.  On  the  contrary,  they  will,  as  such  stockholders,  be 
greatly  benefited  by  said  lease.  The  market  value  of  the 
stock  of  the  said  the  Central  Railroad  and  Banking  Compa- 
ny was,  at  the  date  of  said  lease,  and  for  a  long  time  before, 
had  been  greater  than  the  market  value  of  the  stock  of  this 
defendant,  and  the  income  of  said  the  Central  Railroad  and 
Banking  Company  very  largely  exceeds  its  expenditures,  and 
renders  it  amply  able  to  pay  remunerative  dividends,  and  to 
preserve  and  increase  the  value  of  the  property  of  this  de- 
fendant during  the  entire  term  of  said  lease. 

'*  This  defendant  knows  of  no  other  corporation  connecb'i^ 
with  the  road  of  this  defendant  having  either  the  authority 
in  law  to  make  said  lease,  or  the  financial  ability  to  discharge 
its  obligations  as  lessee;  and,  therefore,  this  defendant  ad- 
mits that  no  other  corporation  was  applied  to  make  said 
lease,  and  no  competing  bid  was  sought  or  expected. 

'^  If  any  injury  results  to  complainants  from  said  lease,  it 
can  result  to  them  only  as  stockholders  and  bondholders  of 
the  Macon  and  Brunswick  Railroad  Company,  and  it  will 
result  to  them  in  that  character  chiefly,  if  not  entirely,  by 
defeating  their  long  cherished  scheme  of  controlling  and 
using,  by  lease,  purchase,  or  otherwise,  the  road  and  prop- 
erty of  this  defendant,  to  give  a  strength  and  value  to  their 
stock  in  the  Macon  and  Brunswick  Railroad  Company ;  and 
defendants  believe  and  charge,  that  complainants  have  exhib- 
ited their  bill,  and  seek  to  embarrass  and  enjoiu  the  lease  ac- 
tually and  legally,  solely  in  their  interest,  as  stockholders 
and  bondholders  in  the  Macon  and  Brunswick  Railroad 
Company.     The  well  known  acts  and  purposes  of  complain- 
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ants,  looking  to  the  final  control  of  the  Macon  and  Western 
Bailroad  in  the  interest  of  the  Macon  and  Brunswick  Rail- 
road,  solelj  with  the  intent  of  advancing  the  interests  of 
complainants  in  the  latter  road,  and  with  the  result  of  cer- 
tain and  material  damage  to  all  the  remaining  stockholders 
of  the  Macon  and  Western  Railroad  Company,  did  have  the 
efiect  of  depreciating  the  stock  of  this  company  in  the  mar- 
ket, at  least  ten  per  cent.;  and  to  avoid  further  depreciation, 
and  protect  themselves  from  constant  apprehension  on  this 
sabject,  formed  one  of  the  important  reasons  influencing  the 
remaining  stockholders  to  seek  and  desire  the  connection  es- 
tablished by  the  lease  with  the  said  the  Central  Railroad  and 
Banking  Company.  It  was  the  natural  preference  for  a  safe 
and  altogether  responsible  corporation  over  one  that  was 
deemed  unsafe  and  irresponsible. 

'*  The  president  of  this  company  did  confer  freely  and 
frankly  with  the  stockholders  of  the  company  touching  the 
proposed  lease,  before  it  was  consummated.  He  did  visit 
Charleston  and  other  places,  for  he  desired  to  act  in  accord- 
ance with  the  will  of  the  stockholders  on  this  subject.  He 
did  find  them  anxious  and  urgent  for  the  lease.  He  did  not^ 
probably,  confer  with  complainants,  for  the  reason  that  they 
were  known  to  be  controlled  by  their  predominant  interest 
in  another  corporation,  and  did  not  favor  a  lease  because  of 
its  supposed  effect  upon  those  other  interests.'^ 

On  the  20th  of  June,  when  this  cause  came  on  for  hear- 
ing, Judge  Cole  was  absent  by  reason  of  sickness,  and  Judge 
Alexander,  of  the  Southern  Circuit,  presided.  Before  the 
hearing,  the  Governor,  by  counsel,  prayed  to  have  the  State 
made  a  party  complainant,  upon  the  following  grounds: 

1st.  The  proposed  lease  is  unauthorized  by  any  law  of  said 
State,  or  by  the  charter  of  the  said  Central  Railroad  and 
Banking  Company. 

2d.  It  tends  to  the  creation  of  a  monopoly  and  will,  if 
consummated,  contravene  the  public  policy  which  induced 
said  State  to  authorize  the  construction  of  rival  and  compet- 
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ing  lines  of  railway  to  the  said  Central  Railroad,  and  to  aid 
in  the  construction  thereof  said  rival  lines  of  railway,  the 
construction  of  which  was  so  authorized  and  aided  being  the 
railroad  from  Macon  to  Brunswick  in  said  State,  known  as 
the  Macon  and  Brunswick  Railroad,  to  which  the  aid  of  the 
State  in  the  construction  thereof  was  largely  extended,  as 
will  hereinafter  more  fully  appear,  and  the  railroad  from 
Macon  to  Camak,  known  as  the  Macon  and  Augusta  Rail- 
road, built  by  virtue  of  a  charter  granted  by  said  State. 

3d.  Said  lease,  if  consummated,  will  not  only  greatly  in- 
jure the  said  Macon  and  Augusta  Railroad,  and  defeat  the 
object  the  State  had  in  view  in  authorizing  the  constructioa 
thereof,  but  it  will  render  valueless  the  said  Macon  and 
Brunswick  Railroad,  whose  bonds  to  the  amount  of  more 
than  two  and  a  half  millions  of  dollars,  have  been  indorsed 
by  said  State,  and  are  now  held  by  persons  who  have  pur- 
chased the  same  bona  fide  and  for  value,  and  to  whom  said 
State  is  liable  for  the  payment  thereof;  and  will  render  the 
said  Macon  and  Brunswick  Railroad  Company,  by  diverting 
freights  and  travel  and  business  therefrom,  wholly  unable  to 
pay  said  bonds,  or  the  interest  accruing  thereon,  and  thus  in- 
volve said  State  in  the  loss  of  the  amount  aforesaid  with  the 
accruing  interest  thereon. 

4th.  The  State  is  a  stockholder  in  the  Atlantic  and  Gulf 
Railroad  Company,  also  a  rival  line  of  the  road  of  the  Cen- 
tral Railroad  and  Banking  Company,  and  of  which  the  Ma- 
con and  Brunswick  Railroad  is  a  connecting  road  and  a  feeder; 
said  lease,  if  consummated,  will,  as  already  alleged,  divert 
freight  and  travel  from  the  said  Macon  and  Brunswick  Rail- 
road, and  so  impair  its  business  as  to  render  it  valueless,  a 
large  amount  of  freight  and  travel  which  now  passes  over 
the  said  Macon  and  Western  Railroad,  and  said  Macon  and 
Brunswick  Railroad,  and  thence  along  and  over  the  said  At- 
lantic and  Gulf  Railroad,  will  be  wholly  diverted  therefronii 
and  entirely  lost  to  the  last  named  road^  to  the  great  injaiy 
of  said  State  as  a  stockholder  therein. 
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5th.  Said  lease,  if  consummated,  will  be  a  fatal  blow  to 
the  whole  policy  of  said  State  in  granting  aid  in  the  con- 
strnction  of  railways  within  her  bounds.  The  roads  to  which 
said  aid  has  been  extended  by  the  endorsements  of  the  bonds 
thereof,  and  the  amounts  for  which  the  State  is  pledged  by 
law  to  extend  aid  upon  the  fulfilment  of  certain  conditions 
by  said  roads  is  set  forth  in  the  following  exhibit : 

HAME  OF  RAILROAD.  AM't  OF  STATE  AID  PER  MILE. 

Alabama  and  Chattanooga... 8  8,000  00 

Albany  and  Columbus 12,000  00 

Albany,  Mobile  and  New  Orleans..- 1 2,000  00 

Americus  and  Florence 12,000  00 

Americus  and  Hawkinsville 12,000  00 

Americus  and  Isabella....  12,000  00 

Athens  and  Clayton 15,000  00 

Atlanta  and  Blue  Ridge 15,000  00 

Atlanta  and  Lookout (per  8  miles)..  15,000  00 

Augusta  and  Hartwell 15,000  00 

Brunswick  and  Albany,  $15,000  and  $8,000 

additional 23,000  00 

Camilla  and  Cuthbert *  12,000  00 

Cartersville  and  Van  Wert 12,500  00 

Chattahoochee 12,000  00 

Columbus  and  Atlanta  Air-Line 12,000  00 

Dalton  and  Morganton 15,000  00 

Fort  Valley  and  Hawkinsville 12,000  00 

Georgia  Air-Line 12,000  00 

Georgia  Seaboard  and  North- Western 1 2,000  00 

Grand  Trunk 12,000  00 

Great  Southern 12,000  00 

Griffin,  Monticello  and  Madison 15,000  00 

Lookout  Mountain 15,000  00 

Macon  and  Augusta 10,000  00 

Macon  and  Brunswick,  $10,000  and  $3,000 

additional 13,000  00 
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Marietta,  Clayton  and  EUijay 15,000  00 

McDonough  Western 12,000  00 

Memphis  Branch 15,000  00 

Newnan  and  Americas 12,000  00 

North  and  South 12,000  00 

North  Griffin  and  North  Carolina 12,000  00 

Ocmulgee  and  North  Georgia 15,00000 

Polk  Slate  Quarry 15,000  00 

Savannah,  Griffin  and  North  Alabama 12,000  00 

South  Georgia  and  Florida 15,000  00 

St.  Mary's  and  Western 15,00000 

• 

The  motive  which  lies  at  the  bottom  of  said  attempted 
lease,  is,  by  the  consolidation  of  capital  and  power  and  rain- 
ous  discriminations  against  the  roads  thus  fostered  and  aided 
by  the  State,  to  break  down  said  roads  and  thwart  and  des- 
troy the  policy  of  said  State,  in  aiding  in  the  construction 
thereof. 

6th.  Said  Macon  and  Western  Railroad  is  not  a  connect- 
ing Railroad  with  the  said  Central  Railroad  in  the  sense  of 
the  Act  of  the  Legislature  approved  January  22d,  1852,  by 
virtue  of  which  said  Central  Railroad  and  Banking  Com- 
pany claims  the  authority  to  lease  said  Macon  and  Western 
Railroad.  Said  last  named  road  is  connected  with  and  a 
feeder  of  two  rival  and  competing  railroads  to  the  said  Cen- 
tral Railroad,  to-wit :  the  said  Macon  and  Augusta  Railroad, 
and  the  said  Macon  and  Brunswick  Railroad.  It  not  only 
connects  with  said  two  last  named  roads  as  well  as  said  Cen- 
tral Railroad,  but  is  a  main  trunk  connecting  the  interior  of 
said  State  with  the  upper  or  northern  portion  thereof,  and 
thence  with  the  great  West,  from  which  all  three  of  the 
railroads  aforesaid  derive  a  large  portion  of  their  freight  and 
travel,  and  on  which  they  are  chiefly  dependent  for  their 
business. 

This  was  allowed  over  defendant's  objection  thereto.  Also 
two  persons,  stockholders  of  the  Central  Railroad  and  Bank- 
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ing  Company,  prior  to  the  25th  of  May  1871,  were  made 
3omplaiaauts  because  they  averred  that  they  together  owned 
two  hundred  and  fifly  sliares  of  its  stock,  and  contended  that 
the  lease  could  not  be  made  without  their  consent;  that  the 
stockholders  had  not  consented  thereto,  and  because  they 
feared  that  public  prejudice  might  be  so  excited  against  the 
Central  Railroad  and  Banking  Company  by  this  lease  as  to 
lessen  the  value  of  their  stock,  and  that  by  doing  this  illegal 
let  the  State  might  forfeit  its  charter. 

Judge  Alexander,  after  argument,  retained  the  injunction, 
K>lely  upon  the  ground  that,  by  reason  of  the  decision  of  this 
Court  in  OoUins  vs.  The  Central  Bailroad  Companyy  et  aJ., 
10th  Georgia  Reports,  582,  it  was  doubtful  whether  it  had 
power  to  lease  the  Macon  and  Western  Railroad  Company. 
Elach  party  excepted,  and  brought  the  cause  here  for  review. 
The  defendants  say  he  erred  in  allowing  the  State  to  become 
a  party,  and  in  holding  that  the  Central  Railroad  and  Bank- 
ing Company  had  not  the  legal  capacity  to  lease  said  rail- 
road. The  complainants  say  he  erred  in  the  following  de- 
cisions made  in  said  cause : 

1st.  That  the  proposed  lease  does  not  interfere  with  the 
object  of  the  Legislature  in  creating  the  corporation  now 
known  as  the  Macon  and  Western  Railroad  Company. 

2d.  That  the  Macon  and  Western  Railroad  Company  have 
the  power,  under  their  charter  and  the  amendments  thereto, 
to  make  a  lease  of  their  road  and  its  equipments  and  appur- 
tenances. 

3d.  That  the  contract  between  the  Macon  and  Western 
Railroad  Company  and  the  Central  Railroad  and  Banking 
Company  of  Georgia,  exhibited  to  complainants'  bill,  is  a 
lease. 

4th.  That  the  contract  between  said  railroad  companies, 
exhibited  to  said  bill,  if  a  lease  at  all,  is  such  a  lease  as  the 
Macon  and  Western  Railroad  Company  have  the  power  to 
make  under  their  charter  and  the  amendments  thereto. 

5th.  That  the  stockholders  of  the  Macon  and  Western 
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Kailroad  Company,  in  convention  assembled,  might  deter- 
mine whether  or  not  they  would  rent  and  &rm  out  their  ex- 
clusive right  of  transportation,  and  give  their  officers  such 
direction  and  powers  as  might  be  necessary  in  the  event  a 
proper  lessee  could  be  found,  or  such  powers  as  might  be 
necessary  to  complete  this  lease  in  the  event  the  injunction 
granted  should  hereafter  be  dissolved. 

When  the  causes  were  argued  here,  by  consent  they  were 
consolidated.  The  Court  allowed  nine  hours  for  the  argu- 
ment and  six  speeches  to  be  made. 

Jackson,  Lawton  &  Bassenger;  Lyon,  DeGbaffek- 
BEiD  &  Irvin;  B.  H.  Hill,  for  the  defendants  in  original 
bill. 

Whittle  &  Gustin;  A.  O.  Bacon;  Nisbbts  &  Jack- 
son; Lanier  &  Anderson;  W.  R.  Phillips;  B.  B.  Hin- 
ton,  for  the  complainants  in  the  bill.  Corporate  powers 
never  conferred  by  implication:  1st  Kelly, (Georgia  Reports,) 
533;  7th,  221,  224;  8th,  24;  23d,  457;  25th,  457;  40th, 
582;  2d  Cranch,  716;  13th  Peters,  587;  3d  Wend.,  482; 
1st  Black.,  380;  13th  Penn.,  133.  Ambiguities  operate 
against  corporation:  11th  Peters,  543;  9th  Georgia  Reports, 
221;  40th,  582.  Act  of  1852  construed  by  this  Court: 
40th  Georgia  Reports,  582.  A  lease  is  for  a  definite  term  of 
years  with  reversion  to  grantor :  Code,  sec.  2252,  and  for  a 
certain  sum.  This  is  no  lease  but  partnership :  Storey  on 
P.,  sec.  67 ;  8th  Georgia,  285 ;  33d,  243.  Any  stockholder 
can  object  to  partnership  or  amalgamation,  because  vUra 
vires:  2l8t  Howard,  (U.  S.)  441 ;  16th  L.  and  E.  R.,  180; 
10th  Barb.,  1 ;  9th  Howard,  (U.  S.)  172;  20th  Vt.  R.,  93; 
40th  Georgia,  582,  and  cases  cited.  The  State  is  proper 
party,  because  charter  is  contract  with  State :  Code,  sec.  22; 
40tk  Georgia,  641;  4th  Wheat.,  518;  6th  Cranch,  88;  7th, 
164;  9th,  43,  292;  Adams  Eq.,  s.  p.,  313 ;  7th  Paige,  305; 
Ist  Barbour's  Ch.  R.,  157,  164;  29th  Conn.  R.,  538.  Man- 
damus V8.  corporation  violating  charter :  2d  B.  and  A»,  646; 
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2d  Eng.  R.  and  C.  cases,  437,  508,  520,  646 ;  4th,  81 ;  23d 
Wend.,  548.  Both  railroads  must  have  authority  to  make 
lease:  40th  Georgia  Reports,  636-7;  2l8t  Howard,  442. 
If  stockholders  object  lease  cannot  be  made:  2d  Red.  on 
Railways,  575 ;  P.  on  Am.  R.  R.  L.,  78,  83 ;  1st  Red.  on 
Railway,  73.  The  Act  of  1852  is  not  adopted  by  Act  of 
1868,  and  is,  therefore,  not  of  force.  The  M.  and  W.  R.  R. 
Co.  can  only  lease  its  transportation.  The  paper  is  not  a 
lease :  Sheppards'  Touchstone,  226  ;  Code,  sea  2252.  Rather 
an  assignment  by  which  a  partnership  is  formed  :  Code,  sees. 
1877,  1880.  The  power  to  lease  is  not  in  directors,  but  in 
company:  1st  Red.,  77.  Act  of  1852  obsolete  because  not 
accepted :  13th  S.  and  R.,  452.  State  is  opposed  to  mon- 
opoly: 39th. Georgia  Reports,  166;  40th,  582;  29th,  Conn., 
638.  This  is  absolute  sale:  Code,  sec.  2252;  Bacon's 
Abridg.,  433.  They  cannot  be  partners:  7th  Wend.,  412. 
Nor  amalgamate:  1st  Stockt.,  401;  6th  Ohio  N.  S.,  119; 
2d  Red.,  575-6-7,  note  5. 

Wabneb,  Judge. 

1.  This  is  a  bill  filed  in  behalf  of  a  portion  of  the  stock- 
holders of  the  Macon  and  Western  Railroad  Company,  and 
in  behalf  of  the  Mayor  and  Council  of  the  city  of  Macon, 
who  sue  in  behalf  of  said  city  and  of  the  citizens  thereof,  and 
as  stockholders  of  the  Macon  and  Augusta  Railroad  Com- 
pany, and  of  the  Macon  and  Brunswick  Railroad  Company, 
against  the  Macon  and  Western  Railroad  Company,  and  the 
Central  Railroad  and  Banking  Company,  praying  for  an  in- 
junction to  restrain  the  consummation  and  execution  of  a 
contract  for  the  lease  of  the  Macon  and  Western  Railroad  to 
the  Central  Railroad  and  Banking  Company.  On  motion^ 
the  State  was  made  a  party  complainant  to  the  bill.  A  rule 
to  show  cause  why  the  injunction  should  not  be  granted,  was 
served  on  the  defendants,  who  appeared  and  filed  their  answers 
to  the  allegations  in  complainants'  bill,  and  objected  to  the 
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State  being  made  a  party,  and  that  the  city  of  Macon  was 
not  a  proper  party  complainant;  which  objections  were  over- 
ruled.    On  hearing  the  motion  for  an  injunction,  the  same 
was  granted  by  the  presiding  Judge,  to  which  the  defendants 
excepted.     The  State  was  not  a  stockholder  in  either  the 
Macon  and  Western  or  Central  Railroad   Companies,  and, 
therefore,  had  no  direct  interest  in  the  decree  to  be  rendered, 
as  between  the  contestants.     If  the  State  had  any  interest  in 
the  controversy,  it  was  in  her  sovereign  capacity  as  the  rep- 
resentative of  the  whole  people  of  the  State,  and  should  have 
appeared  before  the  Court  in  her  sovereign  capacity,  by  the 
appropriate  mode  of  procedure  in  sucli  cases.     The  consum- 
mation or  non-consummation  of  the  private  contract  of  lease 
between  these  two  corporations,  was  not  a  claim^inoonsistent 
with  the  sovereignty,  jurisdiction  or  rights  of  the  people  of 
the  State.     It  was  a  mere  private  suit  between  these  two  cor- 
porations, to  which  the  State,  in  her  sovereign  capacity,  was 
not  a  proper  party.     The  city  of  Macon  suing  in  behalf  of 
the  citizens  thereof,  or  other  artificial  persons,  had  no  direct 
interest  in  the  decree  to  be  rendered,  as  to  the  legal  right  of 
these  two  corporations  to  make  the  contract  in  question,  which 
would  entitle  it  to  be  made  a  party  complainant.    The  ques- 
tion as  to  the  legal  right  of  the  two  companies  to  make  and 
accept  a  lease  of  the  road,  is  a  question  which  involves  the 
legal  rights  of  the  complaining  stockliolders  in  the  respective 
companies,  and  the  legal  rights  of  those  companies  under 
their  respective  charters.     The  decree  as  to  the  legal  right  of 
the  two  corporations  to  make  the  contract,  would  only  bind 
them  as  to  their  legal  right  to  make  it,  and  that  is  the  sole 
question  presented  by  the  complainant's  bill,  with  which  the 
State  or  the  city  of  Macon  have  no  concern,  so  far  as  the 
legcU  right  of  the  two  corporations  to  make  the  contract  of 
lease,  is  involved. 

The  main  question  in  the  case,  as  made  by  the  pleadings 
in  the  record,  is  as  jto  the  legal  right  of  the  Macon  and  Wes- 
tern Railroad  Company  to  lease  that  road  to  the  Central 
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Railroad  and  Banking  Company,  in  the  manner  therein  set 
forth.  By  the  11th  section  of  the  charter  of  the  Monroe 
Railroad  Company  it  is  declared,  'Hhat  said  Monroe  Rail- 
road Company  shall  have  the  exclusive  ri^A^  of  transportation 
and  conveyance  of  persons,  produce,  merchandise  and  all 
other  things  over  the  railroad  to  be  by  them  constructed,  as 
long  as  they  shall  see  fit  to  exercise  such  exclusive  right.'' 
And  it  is  further  provided  in  the  same  section  of  the  charter^ 
'Uhat  said  company  may,  when  they  see  fit,  rent  or  farm  out 
any  part  or  the  whole  of  their  said  exclusive  right  of  trans- 
portation on  said  railroad,  with  the  privileges  thereof  to  any 
individual  or  individuals,  or  other  company,  subject  to  the 
rates  above  mentioned."  By  an  Act  of  the  General  Assem- 
bly of  1847,.  the  Macou  and  Western  Railroad  was  incorpor- 
ated, and  all  the  powers  and  privileges  conferred  on  the  Mon- 
roe Railroad  Company  were  conferred  on  the  Macon  and 
Western  Railroad  Company,  with  certain  exceptions,  which 
are  not  pertinent  to  the  question  now  before  the  Court.  The 
grant  to  the  Monroe  Railroad  Company  was  certain  enum- 
erated privileges,  with  the  exclusive  right  of  transportation 
over  the  road  to  be  constructed  by  them,  as  long  as  they 
should  see  fit  to  exercise  such  exclusive  right ;  but  if  the 
company  should  see  fit  to  rent  or  farm  out  any  part  or  the 
whole  of  their  exclusive  right  of  transportation  on  said  rail- 
road, they  were  authorized  to  do  so,  toiih  the  privileges  thereof, 
that  is  to  say,  with  the  privileges  of  the  railroad  which  had 
been  granted  to  the  company,  as  well  as  the  exclusive  right 
of  transportation  thereon.  The  privileges  conferred  on  the 
company  by  the  charter,  was  to  enable  them  to  construct  the 
railroad  for  the  transportion  of  persons,  produce  and  mer- 
chandise, as  long  as  they  might  see  fit  to  do  so ;  but  when- 
ever they  should  see  fit  to  rent  or  farm  out  their  exclusive 
right  of  transportation  on  the  road  to  another  company,  then 
it  became  absolutely  necessary  that  the  privileges  of  the  raU" 
road  granted  to  the  company  should  be  also  rented  and 
firmed  out^  so  as  to  enable  the  lessee  to  enjoy  the  benefit  of 
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the  exclusive  right  of  transportation  on  the  road.    The  char- 
ter not  only  confers  the  power  on  the  company  to  lease  the 
exclusive  right  of  transportation  on  the  railroad,  but  also  the 
privileges  of  the  road  granted  to  the  company  by  the  charter, 
so  as  to  enable  the  lessee  to  have,  enjoy  and  control  the  ex- 
clusive right  of  transportation  on  the  road,  in  as  full  and 
ample  manner  as  the  original  grantees  could  have  done  un- 
der the  charter.     The  grant  in  the  charter  to  rent  or  farm 
out  the  privilegea  of  the  road,  was  indispensable  to  secure  the 
exclusive  right  of  transportation  on  the  road,  to  the  lessee 
thereof,  unless  the  right  could  be  maintained  on  the  princi- 
ple, that  when  the  law  doth  give  anything  to  one,  it  giveth 
impliedly  whatsoever  is  necessary  for  enjoying  the  same. 
The  authority,  however,  is  expressly  granted  in  this  charter 
to  the  company,  not  only  to  rent  and  farm  out  the  exclusive 
right  of  transportation  on  the  road,  but  the  privileges  thereof, 
80  as  to  enable  the  lessee  of  the  road  to  enjoy  such  exclusive 
right  of  transportation.     The  power  to  lease  the  privileges  of 
the  road,  as  conferred  by  the  charter,  was  necessary  to  the 
enjoyment  of  the  exclusive  right  of  transportation,  in  the 
opinion  of  the  Legislature,  as  manifested  by  the  grant  con- 
ferring that  power.     The  Macon  and  Western  road  had  the 
legal  power  and  authority,  under  its  charter,  to  make  the 
lease. 

Did  the  Central  Railroad,  under  its  charter  and  the  Acts 
of  the  General  Assembly  amendatory  thereof,  have  the  legal 
power  and  authority  to  purchase  and  accept  the  lease  under 
the  contract  made  between  that  company  and  the  Macon  and 
Western  road?  In  1850  the  General  Assembly  passed  an 
act  to  unite  the  Central  Railroad  and  Banking  Company  and 
the  Macon  and  Western  Railroad  Company,  and  other  rail- 
road companies,  reciting  in  the  preamble  of  that  Act,  as  a 
reason  for  its  enactment,  'Hhat  large  sums  of  money  had 
been  expended  by  incorporated  companies  (one  of  which  was 
the  Central  road)  and  from  the  State  Treasury,  for  the  pi^ 
pose  of  opening  and  constructing  railroads  from  the  seaboiu^ 
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to  the  Western  limits  of  the  State,  and  in  order  that  the  citi- 
zens of  the  State  should  derive  the  full  benefit  intended  by 
the  line  of  railroads  so  constructed^  it  is  expedient  that  the 
transportation  of  freight  and  passengers  over  said  line  should 
be  as  free  from  interruption  and  transhipment  as  possible/' 
The  Act  then  declares  that  it  shall  be  lawful  for  the  Central 
Bailroad  and  the  Macon  and  Western  Railroad  and  the 
Southwestern  Railroad  Companies  to  unite  their  respective 
railroads  in  one  common  depot  at  or  near  the  city  of  Macon, 
so  that  the  cars  of  the  respective  roads  may  pass  from  one 
road  to  another  uninterruptedly.  It  appears  from  the  record 
that  the  Macon  and  Western  railroad  is  united  and  conne<ited 
with  the  Central  Railroad,  and  is  indeed  but  an  extension  of 
the  latter  road  from  the  city  of  Savannah  to  the  interior  of 
the  State.  In  1852  the  General  Assembly  passed  an  Act 
^mendatory  of  the  charter  of  the  Central  Railroad  Company, 
enlarging  the  powers  of  that  company,  the  object  of  which 
was,  as  shown  by  the  caption  of  the  Act,  to  authorize  the 
company  to  lease  and  work  such  other  railroads  as  then  con- 
nected with  it,  or  might  thereafter  connect  with  it  for  a  terQi 
of  years,  or  during  the  continuance  of  their  respective  char- 
ters. The  first  section  of  that  Act  declares,  ''  that  it  shall 
and  may  be  lawful  for  the  Central  Railroad  and  Banking 
Company  of  Georgia  to  lease  and  work,  for  such  time,  and 
on  such  terms  as  may  agreed  on  by  the  parties  interested,  the 
Augusta  and  Waynesboro  Railroad,  the  Milledgeville  and 
Gordon  Railroad,  the  Eatonton  Branch  Railroad,  the  South- 
western Railroad,  and  such  other  railroads  as  now  connect 
or  may  hereafter  connect  with  the  Central  Railroad,  and  to 
collect,  by  suit  or  otherwise,  the  fares  of  travel  and  the 
charges  of  transportation  on  railroads  so  leased.  The  second 
section  of  the  Act  declares,  ''  that  the  respective  boards  of 
directors  of  the  incorporated  companies  owning  the  railroads 
above  mentioned,  or  owning  such  other  railroads  as  now  con^ 
nect^  or  may  hereafter  connect  with  the  Central  Railroad  shall 
have  power  and  authority  so  to  lease  to  the  Central^Railroad 
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and  Banking  Company  of  Georgia,  their  re8|>ective  railroads 
for  such  time,  and  on  such  other  terms  as  thej  respectively 
may  deem  best."  By  this  Act  the  Central  Railroad  Com- 
pany has  the  power  expressly  conferred  upon  it,  by  this 
amendatory  provision  of  their  charter,  to  lease  not  only  the 
railroads  specified  by  name,  but  such  as  then  connected  with 
it  or  thereafter  might  connect  with  it;  and  the  Act  further 
confers  the  power  and  authority  on  the  respective  boards  of 
directors  of  other  incorporated  railroad  companies  owning 
such  other  railroads,  (than  those  specified  by  name)  as  then 
connected  or  might  thereafter  connect  with  the  Central  Rail- 
road, to  lease  to  the  last  named  railroad  company  their  re- 
spective railroads,  for  such  term  of  time,  and  on  such  terms 
as  they  respectively  may  deem  best.  Whether  this  power, 
so  clearly  and  expressly  conferred  on  the  Central  Railroad 
Company,  was  wisely  or  unwisely  conferred  by  the  Oeneralf 
Assembly,  is  not  a  question  for  the  Courts  to  determine 
The  question  for  the  Courts  to  decide  is  whether  the  power 
has  been  granted,  and  if  it  has,  to  protect  the  company  in  the 
enjoyment  of  their  rights  acquired  under  that  grant  of  power 
conferred  by  the  General  Assembly.  What  is  a  connecting 
road,  in  the  sense  in  which  that  term  is  used,  in  the  Act  of 
1852?  The  best  definition  of  a  connecting  railroad,  as  appli- 
cable to  this  case,  is  that  given  by  the  General  Assembly  in 
the  Act  of  1850,  providing  for  the  uniting  the  respective 
railroads  therein  named:  "so  that  the  cars  of  the  respective 
roads  may  pass  from  one  road  to  another  uninterruptedly, 
without  the  transhipment  of  freight  or  passengers.''  That 
was  the  kind  of  connecting  roads  the  Legislature  had  in 
contemplation  in  the  passage  of  the  Act  of  1852.  What  is 
the  character  and  effect  of  the  instrument  set  forth  in  the 
record  as  the  evidence  of  the  contract  between  the  two  com- 
panies, when  construed  and  interpreted  in  accordance  with 
the  acknowledged  principles  of  the  law  applicable  to  such  an 
instrument?  It  purports  on  its  face  to  be  a  lease  of  the 
Macon  and  Western  Railroad  to  the  Central  Railroad^  and 
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recites  the  provision  of  the  charter  of  the  Macon  and  Wes- 
tern Railroad  Company,  which  authorizes  that  company  to 
rent  or  farm  out  its  exclusive  right  of  transportation  on  said 
railroad  with  the  privileges  thereof,  to  any  individual  or  in- 
dividuals, or  other  company.     It  also  recites  the  provisions 
of  the  Act  of  1852,  which  authorizes  the  Central  Bailroad 
to  lease  connecting  roads.    And  it  is  quite  clear  on  the  face  of 
the  instrument  that  it  was  the  intention  of  the  parties  to  make 
a  contract  for  a  lease  of  the  road,  and  not  a  contract  for  the 
sale  and  absolute  conveyance  of  the  title  to  the  road.     In 
the  construction  of  a  deed,  if  there  be  two  clauses  utterly 
inconsistent,  the  former  must  prevail,  but  the  intention  of 
the  parties  from  the  whole  instrument,  should,  if  possible, 
be  ascertained   and   carried  into  effect:  Code,  2655.  [The 
cardinal  rule  for  the  construction  of  contracts  is  to  ascertain 
Jhe  inteTition  of  the  parties.     If  that  intention  be  clear,  and 
it  contravenes  no  rule  of  law,  and  sufficient  words  be  used 
to  arrive  at  the  intention^  it  shall  be  enforced,  irrespective  of 
all  technical  or  arbitrary  rules  of  construction.  /  The  inten- 
tion of  the  parties  may  differ  among  themselves.     In  such 
case  the  meaning  placed  on  the  contract  by  one  party,  and 
known  to  be  thus  understood  by  the  other  party,  at  the  time, 
shall  be  held  as  the  true  meaning :  Code,  2713, 2714.  In  this 
case  both  parties  intended  to  make  a  contract  for  a  lease  of 
the  road,  and  both  parties  underatand  it  now  to  be  a  lease  of 
the  road,  and  there  is  nothing  in  the  instrument  itself  which 
requires  that  the  Court  should  understand  it  differently.  The 
words  employed  are  not  such  as  would  indicate  an  intention 
to  make  a  sale  of  the  road,  and  convey  an  absolute  title 
thereto  to  the  purchaser  thereof;  but,  on  the  contrary,  the 
Macon  and  Western  Road  expressly  reserves  the  right  to  en- 
ter upon  and  resume  the  possession  of  the  road  and  its  ap- 
purtenances, on  the  failure  of  the  Central  road  to  comply 
with  the  terms  and  stipulations  of  the  contract  between  the 
parties.     Construing  the  contract  in  accordance  with  the  eX' 
pressed  intention  of  the  parties  on  the  face  thereof,  as  well  as 
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the  legal  effect  of  the  words  employed  therein,  it  is  a  con- 
tract for  a  lease  of  the  road  to  the  Central  Railroad  and 
Banking  Company,  and  not  a  sale  of  the  Macon  and  Wes- 
tern road  to  that  company. 

In  view  of  the  facts  contained  in  this  record,  the  two  com- 
plaining stockholders  in  the  Central  Railroad  Company  must 
be  presumed  to  have  accepted  the  previsions  of  the  Act  of 
1852,  authorizing  that  company  to  lease  connecting  railroads; 
the  more  especially  as  that  company  ha^  exercised  the  power 
granted  by  that  Act,  and  leased  other  railroads,  without  any 
objection  on  their  part,  as  stockholders,  to  the  exercise  of 
such  power  on  the  part  of  the  company.  It  is  now  too  late 
for  them  to  say  that,  as  stockholders  in  the  company,  they 
never  accepted  and  assented  to  the  power  granted  to  the 
company  in  the  Act  of  1852,  to  lease  connecting  railroads. 
This  is  an  absoliUe  contract  for  the  lease  of  the  Macon  and 
Western  Railroad,  and  contains  independent  covenants.  If 
the  legislation  mentioned  in  the  covenant  for  the  amcdgamor 
Hon  of  the  two  roads,  so  soon  as  the  necessary  legislation  for 
that  purpose  can  be  secured,  should  be  held,  when  that  l^s- 
lation  is  had,  to  be  in  violation  of  the  legal  rights  of  the 
stockholders  in  either  company,  under  their  contract  as  such 
stockholders,  still,  the  absolute  contract  for  the  lease  of  the 
road  would  be  a  good  and  valid  contract,  this  latter  cove- 
nant in  relation  to  the  amalgamation  of  the  two  roads,  being 
an  independent  covenant,  could  not  defeat  the  absolute  con^ 
trad  for  the  leasq^of  the  road,  that  contract  not  being  (b- 
pendent  on  the  performance  of  the  last  named  covenant  for 
the  amalgamation  of  the  two  roads  in  the  manner  therein 
expressed.  But  the  contemplated  legislation  mentioned  in 
that  independent  covenant,  is  not  now  before  the  Court,  and 
we  express  no  opinion  in  regard  to  it.  When  the  contem- 
plated legislation  shall  be  obtained,  and  the  stockholders  of 
either  of  the  companies  shall  complain  of  it  as  illegally  in- 
terfering with  their  contract  as  such  stockholders,  under  the 
charters  of  their  respective  companies,  then  it  will  be  time 
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enough  to  consider  that  question.  The  State  of  Georgia  and 
the  city  of  Macon,  on  the  statement  of  facts  disclosed  by  the 
record,  were  not  proper  parties  to  the  complainant's  bill  of 
complaint. 

The  Macon  and  Western  Railroad  Company  had  the  legal 
power  and  authority,  under  the  provisions  of  its  charter,  to 
lease  that  road  to  the  Central  Railroad  and  Banking  Com- 
pany of  Georgia,  and  the  latter  company  had  the  legal  power 
and  authority,  under  the  provisions  of  the  Act  of  1862,  to 
accept  said  lease  as  specified  in  the  contract  set  forth  in  the 
record.  In  our  judgment,  the  Court  below  erred  in  grant- 
ing the  injunction  prayed  for  in  complainants'  bill. 

Judgment  reversed. 

LocHRANE,  Chief  Justice,  concurring. 

The  questions  involved  in  this  case  have  been  ably  argued 
by  counsel  upon  both  sides,  and  we  have  carefully  examined 
the  authorities  presented,  and  weighed  their  application  to 
and  effect  on  the  important  legal  principles  involved  in  the 
controversy.  After  a  careful  considemtion  of  the  whole 
case,  I  concur  in  the  judgment  of  the  Court  just  pronounced, 
for  the  following  reasons,  which  I  shall  confine  to  the  main 
questions  in  issue : 

Did  the  Central  Railroad  have  the  right  to  lease  the  Ma- 
con and  Western  Railroad,  and  did  the  Macon  and  Western 
Railroad  have  the  legal  right  to  enter  into  such  contract  of 
lease,  and  is  the  instrument  into  which  they  entered  such  a 
conveyance  as  is  authorized  by  law  ?  These  questions,  with 
such  as  grow  out  of  them,  and  will  be  discussed  in  proper 
place,  constitute  the  controlling  merits  of  the  case  at  bar. 
In  1860,  the  Legislature  of  the  State  of  Georgia,  in  the  ex- 
ercise of  its  sovereign  authority,  passed  *'  an  Act  to  author- 
ize the  Central  Railroad  and  Banking  Company  of  Georgia, 
the  Macon  and  Western  Railroad  Company  and  the  South- 
western Railroad  Company,  to  unite  their  respective  rail- 

VoL.  run.— 41. 
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roads  in  one  common  depot,  at  or  near  the  city  of  Macoo." 
The  public  policy  of  the  State  is  declared  by  the  preamble 
in  the  following  language  :  ''  Whereas,  there  has  been  ex- 
pended in  the  State  by  incorporated  companies,  and  from  the 
State  treasury  very  large  sums  of  money  for  the  purpose  of 
opening  and  constructing  railroads  from  the  seaboard  to  the 
western  limits  of  the  State;  and,  whereas,  in  order  that  the 
State  and  the  oitizens  thereof  should  derive  the  full  benefit 
intended  by  the  line  of  railroad  so  constructed,  it  is  expe- 
dient that  the  transportation  of  freight  and  passengers  over 
said  line  should  be  as  free  from  interruption  and  tranship- 
ment as  possible." 

In  1852,  the  Legislature  passed  an  Act  to  authorize  the 
Central  Railroad  and  Banking  Company  of  Georgia,  to  leaee 
and  work  such  railroads  as  now  connect  or  may  hereafter 
connect  with  the  Central  Railroad,  and  to  authorize  the  board 
of  directors  of  such  railroad  companies  as  now  have  or  may 
hereafter  have  their  respective  railroads  connecting  with  the 
Central  Railroad,  to  make  leases  thereof  for  a  term  of  years, 
or  during  the  continuance  of  their  respective  charters.  The 
law  provides  that  it  shall  and  may  be  lawful  for  the  Central 
Railroad  and  Banking  Company  of  Georgia,  to  lease  and 
work  for  such  time  and  on  such  terms,  as  may  be  agreed  on 
by  the  parties  interested,  the  Augusta  and  Waynesboro* 
Railroad,  the  Milledgeville  and  Gordon  Railroad,  the  Eaton- 
ton  Branch  Railroad,  the  Southwestern  Railroad,  and  such 
other  railroads  as  now  connect  or  may  hereafter  connect  with 
the  Central  Railroad,  and  to  collect,  by  suit  or  otherwise,  the 
fares  of  travel  and  the  charges  of  transportation  on  railroads 
so  leased.  And,  also,  that  the  respective  boards  of  directors 
of  the  incorporated  companies  owning  the  railroads  above 
mentioned,  or  owning  such  other  railroads  as  now  connector 
may  hereafter  connect  with  the  Central  Railroad,  shall  have 
power  and  authority  so  to  lease  to  the  Central  Railroad  and 
Banking  Company  of  Georgia,  their  respective  railroads,  for 
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such  term  of  time,  and  on  such  other  terms^  as  they^  re- 
spectively, may  deem  best. 

These  Acts,  taken  togetlier,  establish,  beyond  all  judicial 
controversy,  two  important  propositions:  first,  that  the  Ma- 
con and  Western  Railroad  is  a  connecting  road;  the  Legis- 
lature has  so  declared ;  second,  that  the  Central  Railroad 
has  the  right  to  lease  connecting  roads,  for  such  is  the  ex- 
press power  granted  to  it  by  the  Legislature.     And  the  Act 
of  1852  is  equally  emphatic  that  the  directors  of  the  incor- 
porated companies  owning  such  connecting  roads,  are  clothed 
with  power  to  lease  them  to  the  Central  Railroad,  in  the 
terms  of  the  Act.     We  need  not,  therefore,  in  the  decision 
of  this  question,  follow  the  very  able  argument  of  our  brother 
Bacon,  in  relation  to  the  powers  conferred  by  legislation  upon 
the  corporations,  or  discuss  the  public  policy  of  the  State  of 
Georgia,  in  its  auxiliary  importance,  in  arriving  at  the  cor- 
rect construction  of  legislative  intent;  for  the  statutes  are 
clear,  plain  and  unequivocal,  and  leave  nothing  to  supply 
by  intendment  or  construction.     Tliis  Court  has  nothing  to 
do  with  the  policy  or  impolicy  of  legislative  enactments. 
The  Constitution  wisely  delegates  that  power  to  the  General 
Assembly,  and  they  alone  are  charged  with  its  execution, 
with  a  view  to  the  advancement  of  the  public  interest,  and 
enhancement  of  the  public  welfare.     And  where  the  statu- 
tory law  IS  plain,  neither  strictness  nor  liberality  of  construc- 
tion can  judicially  limit  or  enlarge  the  legislative  will.    We 
have,  therefore,  arrived  at  the  conclusion  that  the  Central 
Railroad  has  the  legislative  right  to  enter  into  the  lease  of 
the  Macon  and  Western  Railroad,  under  the  provisions  of 
the  Acts  recited;  and  we  hold  further,  that  the  exercise  of 
the  privileges  of  the  Act  of  1852,  in  the  leasing  of  other 
roads,  which  has  been  continuous  since  its  passage,  disposes 
of  the  complaint  of  Mr.  Gresham,  et  al.,  whose  acceptance, 
by  acquiescence,  estops  such   dissenting  complainants,  as 
stockholders,  from  now  being  heard.     Corporations  once  or- 
ganized under  the  laws  of  the  land,  and  represented  by  di- 
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rectors,  in  the  management  of  their  chartered  organizations 
a  minority  of  their  stockholders  are  bound  by  their  acts, 
when  done  within  the  walls  of  their  charter,  or  within  the 
general  provisions  of  law. 

The  next  question,  and  most  important  in  the  adjadi- 
cation  of  this  case  is,  whether  the  Macon  and  Western  Rail- 
road had  the  power  to  lease  its  road.  The  11th  section  of 
the  original  Act  of  1853,  says :  "The  said  Monroe  Railroad 
Company  (now  Macon  and  Western  Railroad)  shall  have  the 
exclusive  right  of  transportation  and  conveyance  of  persons, 
produce,  merchandise,  and  all  other  things  over  the  railroad 
to  be  by  them  constructed,  so  long  as  they  shall  see  fit  to 
exercise  such  exclusive  right:  Provided,  the  charges  tx 
transportation  or  conveyance  shall  not  exceed,  etc.;  andpnh 
vided,  alsOy  that  said  company  may,  when  they  see  fit,  rerUor 
fami  out  any  part  or  the  whole  of  their  said  exclusive  right 
of  transportation  on  said  railroad,  with  the  privil^es  thereof, 
to  any  individual  or  individuals  or  other  company^  solgectto 
rates  above  mentioned.*' 

Under  this  provision  the  Macon  and  Western  Railroad 
has  the  right  to  lease  their  right  of  transportation  with  the 
privileges  tliereof,  to  any  individual  or  other  company.  It 
will  not  be*denied  that  the  Central  Railroad  Company  comes 
expressly  within  the  term  '' other  company ;'*  and  we  can 
realize  no  possible  or  positive  difference  between  the  power 
to  lease  the  exclusive  right  of  transportation  on  said  rail- 
road  and  the  railroad  itself.  The  one  is  essential  to  the  use 
of  the  other,  and  if  there  were  left  any  imaginable  doubt  be- 
tween the  one  and  the  other,  we  might  invoke  legislative 
construction  of  the  Act  of  1852.  But  the  language  of  the 
charter,  in  connection  with  the  right  of  transportation  on 
said  road  with  the  privileges  thereof,  carries  with  overwhelm- 
ing conviction  the  right  to  lease  the  road,  for  transportation 
over  the  road,  which  is  conceded  must  bear  with  it  the  priv- 
ilege  of  the  road  itself.  It  would  be  too  strict  a  construction 
to  say  the  transportation  of  the  road  and  the  privileges  thereof 
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meant  only  to  convey  the  right  of  going  over  the  road.  As 
well  might  we  hold  that  the  lease  to  a  plantation  did  not  in- 
clude the  right  to  plow  the  land  or  give  a  right  to  the  land 
or  all  the  privileges  thereof,  during  the  term  of  the  lease. 
We,  therefore,  hold  two  propositions  settled.  The  first,  the 
right  of  the  Central  Railroad  Company  to  lease  the  Macon 
and  Western  Railroad,  and  the  right  of  the  Macon  and  Wes- 
tern to  lease  itself  to  the  Central. 

The  next  proposition  which  we  deem  it  necessary  to  no- 
tice, is  based  upon  the  ground  that  the  instrument  entered 
into  by  the  contracting  parties,  it  is  argued,  is  not  a  lease. 
We  have  examined  this  instrument,  and  are  satisfied,  under 
the  Code  of  Georgia,  that  it  was  the  intention  of  the  parties 
to  execute  a  lease,  and  the  cardinal  rule  of  construction  of 
all  contracts  is  to  ascertain  the  intention  of  the  parties.  ^  If 
that  intention  be  clear,  and  it  contravenes  no  rule  of  law,  and 
sufficient  words  be  used  to  arrive  at  the  intention,  it  should 
be  enforced,  irrespective  of  all  technical  or  arbitrary  rules  of 
construction.  I  And  to  our  minds  it  was  the  intention  of  the 
parties  to  execute  a  lease,  and  nothing  in  the  instrument  can 
be  construed  legitimately  to  impute  a  difierent  construction. 
The  covenant  entered  into  between  the  parties  to  the  effect 
*^  that  80  soon  as  the  necessary  legislation  for  that  purpose  be 
secured  there  shall  be  an  amalgamation  of  these  roads," 
even  if  it  were  true  that  such  contract  was  in  itself  illegal, 
which  we  do  not  think,  by  the  laws  of  Georgia  would  not 
IB  the  slightest  degree  invalidate  the  lease.  For,  under  the 
law,  contracts  are  severable,  and  that  which  is  valid  will  be 
maintained  by  the  Courts.  But  for  myself,  I  do  not  think 
that  provision  agreed  to  by  the  contracting  parties  subject  to 
the  will  of  the  Legislature  to  enforce  by  appropriate  legis- 
lation is  invalid.  The  legal  objection  is  that  this  provision 
may  have  formed  one  of  the  chief  inducements  to  the  con- 
summation of  the  lease,  and  inasmuch  as  such  act  of  amal- 
gamation would  be  illegal  without  the  unanimous  consent  of 
all  the  stockholders,  the  consideration  provides  for  an  illegal 


654  SUPREME  COURT  OF  GEORGIA. 

The  Central  Railroad  Company  vs.  The  M.  and  C.  of  Macon. 

thing,  to-wit :  bind  the  stockholders  not  consenting  thereto 
by  a  legislative  act.  We  do  not  agree  with  either  the  prem- 
ises or  the  consequences.  In  the  first  place,  the  lease  is  a 
good  lease  irrespective  of  the  provision,  and  severable  there- 
from. In  the  second  place,  this  Court  will  not  anticipate  the 
action  of  the  Legislature,  but  presume  always  that  that  bodj 
^  will  act  in  conformity  to  law.  And  in  the  third  place,  after 
legislative  provision  has  been  granted  to  a  corporation  to  do 
a  particular  thing,  within  the  scope  and  enlargement  of  its 
powers,  I  do  not  hold  such  act  depends  upon  the  ananimoos 
consent  of  each  and  every  stockholder  to  give  it  operation 
and  effect.  On  the  contrary,  I  hold  that  the  individual  con- 
tract of  the  stockholder,  from  the  date  of  the  legal  organia- 
tion  of  the  company,  becomes  merged  in  the  company,  and 
all  contracts  aflerwards  made  are  contracts  of  the  corporation, 
and  subject  to  the  direction  or  ratification  of  a  majority  of 
the  stockholders.  And  while  it  may  be  the  right  of  an  indi- 
vidual stockholder  to  invoke  equitable  interposition  against 
the  company  for  an  act  about  to  be  executed  in  violation  of 
law,  still  I  hold  that  as  to  all  acts  permitted  by  the  Legisla- 
ture after  such  permission,  a  majority  of  the  stockholders 
represent  the  company,  and  their  will,  when  legally  ascer- 
tained and  expressed,  bind  the  minority.  And  in  the  case  at 
bar,  if  such  provision  of  the  lease  is  ratified  by  a  majoritf 
of  the  stockholders,  individual  dissent  by  any  portion  of  a 
minority  would  be  unavailing  to  prevent  it.  And  upon  the 
same  principle  I  dispose  of  the  complaint  of  the  two  dissent- 
ing stockholders  as  to  the  action  of  the  Central  Railroad 
and  Banking  Company. 

McCay,  Judge,  dissenting. 

I  agree,  that,  under  the  Act  of  1853,  and  under  the  char- 
ter of  the  Macon  and  Western  Railroad,  it  is  competent  for 
the  Central  Railroad  Company  to  lease  the  Macon  and  Wes- 
tern Railroad,  and  that  it  is  also  competent  for  the  Macon 
and  Western  Railroad  to  be  leased.     And  were  this  contract 
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only  a  lease,  I  should  agree  to  the  judgment  of  the  Court. 
But,  as  I  understand  this  agreement,  it  is  for  more  than  a 
lease.  It  is  a  contract,  that  if  the  Legislature  consents,  the 
Macon  and  Western  Railroad  Company  shall  lose  its  separate 
existence,  and  be  merged  into  the  Central  Railroad  Company. 
Now,  as  I  understand  the  law,  this  is  a  contract  that  a  majority 
of  the  stockholders  of  a  company  cannot  make,  either  without 
or  with  the  assent  of  the  Legislature.  Any  one  stockholder 
in  either  company  may,  of  his  own  motion,  and  at  his  op- 
tion, prevent  it,  unless  the  power  be  in  the  charter,  or  be 
assented  to  by  all  the  stockholders.  In  every  charter,  there 
is  first  the  contract  between  the  company  and  the  public,  and 
second,  the  contract  between  the  stockholders  themselves. 
The  leading  idea  of  the  latter  contract  is,  that  the  majority 
may  make  every  contract  and  do  every  act  authorized  by  the 
charter,  and  no  more.  If  it  be  desirable  to  get  new  powers 
inserted  into  the  charter,  all  the  corporators  must  assent  to 
it  A  subscriber  who  has  taken  stock  in  one  enterprise,  does 
not  agree  that  the  majority  shall,  even  with  the  legislative 
assent,  divert  his  funds  to  a  new  and  different  enterprise 
against  his  consent.  And  this  I  understand  to  be  the  set- 
tled rule  of  all  the  Courts,  both  in  England  and  America. 
But  it  is  replied,  that  admitting  this  to  be  the  law,  the  ar- 
gument before  the  Court  is  for  the  lease,  and  the  contract  to 
manage  the  companies  is  not  a  part  of  the  lease;  that  in  fact, 
it  contemplates,  on  its  completion,  that  the  lease  shall  be 
merged  into  it ;  that  it  is  an  independent  affair,  and  even  if 
not  itself  within  the  power  of  the  majority,  that  it  does  not 
affect  this  lease.  I  do  not  think  so.  The  conaideration  of 
the  lease  is  stated  to  be  the  mutual  covenanta  of  the  parties, 
and  one  of  these  covenants  is  this  agreement.  Who  shall 
say  that  one  of  the  leading  motives  of  those  who  have  as- 
sented to  the  lease,  was  not  that,  as  soon  as  the  Legislature 
consented,  the  two  roads  should  be  merged?  And  without 
doubt,  under  this  oontradj  if  the  Legislature  does  consent, 
either  of  the  contracting  parties  can  compel  the  other  to  con- 
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sent  to  this  merger.  If  this  be  so^  then  the  contract  now  en- 
tered into  is  a  contract  of  merger^  and  in  my  judgment,  most 
have  the  assent  of  all  the  stockholders.  At  any  rate,  any 
one  may  dissent  and  break  it  up. 

I  think  the  State  a  proper  party  to  this  bill.  As  a  matter 
of  course,  if  the  companies  have  the  right  to  make  the  con- 
tract, the  bill  is  not  a  good  bill  in  the  name  of  any  body. 
If,  however,  this  contract  is  contrary  to  the  charter — an  as- 
sertion of  a  franchise  not  granted  to  the  company — then  the 
attempt  to  make  it  is  contrary  to  law,  contrary  to  public 
policy,  and  the  State  has  a  right  to  be  a  party,  either  under 
its  general  power  to  prevent  violations  of  the  law^  or  by  vir- 
tue of  its  interests  in  the  Macon  and  Brunswick  road. 

The  bill  is  filed  on  this  idea,  that  the  companies  are  vio- 
lating their  charter^  not  only  infringing  on  the  rights  of  the 
dissenting  stockholders,  but  violating  the  public  law^  to-wit: 
setting  up  a  chartered  right  that  belongs  to  neither  road.  I 
think,  therefore,  the  State  was  a  proper  party  if  the  bill  was 
good,  and  as  I  think  the  bill  was  good^  I  tliink  the  State  a 
proper  party. 
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Supreme  Court  of  Georgia, 
Atlanta,  23d  March,  1871. 

"The  attentioQ  of  the  Court  having  been  called,  by  Col. 
N.  J.  Hammond,  to  the  fact  of  the  death  of  the  Honorable 
E.  A.  NiSBET,  a  former  member  of  this  Court,  it  is  ordered 
bj  the  Court,  as  a  mark  of  respect  to  the  memory  of  the  de- 
ceased, that  this  Court  stand  adjourned  until  to-morrow 
morning  at  10  o'clock.  The  Court  also  appoints  as  a  com- 
mittee, to  report  at  a  future  day  resolutions  appropriate  to 
the  occasion,  the  following  gentlemen  :  Hon.  Washington 
Poe  and  James  Jackson,  of  Macon,  Hon  Julian  Hart- 
eidge,  of  Savannah,  Hon.  D.  A.  Walker,  of  Dalton, 
Hon.  IvBRSON  L.  Harris,  of  Milledgeville,  Hon.  Henry  L. 
Benning,  of  Columbus,  and  Hon.  L.  E.  Bleckley,  of  At- 
lanta. It  is  further  ordered  the  Clerk  put  these  proceedings 
on  the  Minutes,  and  notify  the  gentlemen  composing  the 
committee  of  their  appointment. 

On  tl^e  29th  of  August,  1871,  the  committee  reported  as 
follows: 

The  committee  appointed  at  the  last  session  of  this  Court  to  prepare 
a  suitable  memorial  commemorative  of  the  death  of  Hon.  Euoenius  A. 
NiSBET,  beg  leave  to  submit  the  following  report : 

Death  is  ever  hovering  around  our  dwellings.  We  can  almost  feel 
his  icy  touch  and  behold  his  ghastly  visage  when  our  hearts  beat  strong 
with  hope,  and  our  cheeks  wear  the  rosy  hues  of  health.  He  is  the  faith- 
ful and  relentless  executioner  of  the  decrees  which  consign  all  Adam's 
race  to  the  dust.  His  visits — always  unwelcome  —are  sometimes  pecu- 
liarly painful.  When  he  enters  our  homes  and  robs  us  of  the  cherished 
objects  of  our  love ;  when  he  strikes  down  the  great  and  the  good,  those 
of  whom  State  and  communities  are  justly  proud,  then  in  truth  do  lamen- 
tation and  mourning  follow  in  his  footsteps. 
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By  placing  his  iDexorable  grasp  on  the  person  of  Jadge  Nisbet,  he 
has  brought  sore  bereavement  to  a  large  and  loving  family,  deprifed 
this  bar  of  an  honored  member,  this  Coart  of  a  wise  coonsellor,  the 
State  of  a  noble  and  gifted  son,  and  the  Church  of  Christ  of  one  of  its 
brightest  ornaments  and  most  solid  supports.  Few  men  in  these  latter 
days  have  commanded  so  much  of  the  public  admiration  and  confidence. 
He  graced  every  position  which  he  occupied,  and  though  dead,  the  mem- 
ory of  his  virtues  will  live  in  the  hearts  of  thousands  amongst  whom  he 
moved,  like  a  bright  planet  shining  with  undimned  splendor,  until  he 
disappeared  to  take  his  place  in  the  constellations  of  Heaven. 

Judge  NiSBET^s  public  career  is  well  known  to  the  people  of  Georgia. 
He  was  a  native  of  this  State,  having  been  born  in  Greene  county  on 
the  7th  day  of  December,  in  the  year  1808.  He  was  a  son  of  Dr.  James 
Nis'bet,  a  gentlemen  of  high  character,  one  of  the  framers  of  tlie  Consti- 
tution of  1790,  and  for  a  number  of  years  a  member  of  the  Board  of 
Trustees  of  the  State  University  at  Athens.  His  first  instmctiou  wis 
received  in  the  school  of  Rev.  Francis  Cummings,  D.  D.,  atGeeni* 
boro.  When  quite  young  he  entered  the  Freshman  class  in  the  college 
at  Columbia,  S.  C.  He  was  soon  transferred  to  the  University  at  Ath- 
ens, and  was  a  member  of  the  first  class  of  graduates,  under  the  Presi- 
dency of  Dr.  Moses  Waddel,  bearing  off  the  honors  of  his  class.  Turmng 
his  attention  to  the  law,  he  commenced  his  studies  under  Judge  Clayton, 
and  subsequently  became  a  student  in  the  law  school  of  the  celebrated 
Judge  Gould,  at  Litchfield,  Connecticut.  Having  finished  his  profee- 
sional  course,  he  returned  to  Georgia,  and  at  the  early  age  of  iwen^  ha 
was  admitted  to  the  bar  by  authority  of  a  special  Act  of  the  General 
Assembly.  He  opened  an  office  at  Madison,  and  began  the  practice  of 
his  profession  in  partnership  with  John  W.  Campbell,  Esq.  It  was  not 
long  before  his  fine  intellect  and  well-stored  mind,  combined  with  a  re- 
markable grace  and  beauty  of  manner  and  expression,  attracted  public 
attention.  He  made  rapid  reputation  as  a  lawyer,  and  gathered  around 
him  a  host  of  admirers  and  friends,  who,  when  he  had  scarcely  attained 
his  majority,  held  up  before  him  the  alluring  prospect  of  political  dis- 
tinction, and  induced  him  to  represent  the  county  of  Morgan  in  the 
Legislature.  This  was  in  the  fall  of  1825.  A  few  months  prior  to  his 
entrance  into  public  life — viz  :  on  the  12th  day  of  April,  1825 — he  mar- 
ried Miss  Amanda  Battle,  of  Hancock  county,  an  elegant  lady,  who 
presided  with  queenly  dignity  over  his  home,  and  was  his  loved  and 
honored  companion  until  her  death  in  the  month  of  May,  1865. 

Let  it  be  here  remarked  that  Judge  Nisbet  was  not  a  profe^ional 
politician.  As  much  as  any  man  we  ever  knew,  he  heartily  despised  the 
artful  duplicity  of  such  a  character.  The  standard  of  moral  rectitude  by 
which  he  was  guided  in  private  life  was  not  lowered  on  the  hustings  nor 
in  the  halls  of  legislation.  In  every  walk  of  life,  he  was  the  same  high- 
toned,  candid,  conscientious  man,  who  loved  and  defended  truth  for  its 
own  sake,  and  who  would  have  suffered  the  loss  of  all  things  rather  than 
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have  done  what  was  mean  or  dishonorable.  He  was  a  party  man,  bat 
was  never  in  vinctUis,  He  was  too  ardent  a  lover  of  freedom  to  allow 
his  conscience  to  be  bound  by  fetters.  The  right  of  private  judgment  he 
prized  and  preserved  as  a  priceless  heritage.  As  a  consequence,  his 
course  on  all  public  questions  always  secured  respect  He  served  sev- 
eral successive  sessions  alternately  in  the  Senate  and  House,  taking  an 
active  part  in  debate  and  leading  position  in  both  bodies.  In  1832  he 
became  a  member  of  the  convention  which  assembled  to  consider  the 
expediency  of  reducing  the  number  of  Senators  and  Representatives, 
and  greatly  distinguished  himself  by  a  speech  of  marked  ability  and 
eloquence.  He  continued  to  represent  Morgan  county  in  the  Legisla- 
ture until  1837,  when  he  removed  to  Macon  and  tbeve  opened  an  office 
ibr  the  practice  of  his  profession.  He  was  soon,  however,  again  called 
into  the  public  service,  having  been  elected  in  the  following  year  a  rep- 
resentative from  the  State  at  large  to  the  Congress  of  the  United  States. 
He  was  re-elected  in  1840,  but  on  account  of  the  condition  of  his  private 
affairs  and  a  growing  distaste  for  political  life,  he  resigned  his  seat  in  that 
body  in  1841. 

The  position  he  took  in  Congress  was  a  prominent  one,  and  he  retired 
to  private  life  with  an  unblemished  character  and  an  enviable  reputation. 
Whilst  he  held  political  office  he  was  by  no  means  neglectful  of  his  pro- 
fession— success  in  which  was  the  chief  object  of  his  ambition.  He  was 
a  close  and  discriminating  student,  and  a  master  of  the  law  as  a  science. 
His  forensic  efforts  were  remarkably  clear  and  felicitous,  and  evinced 
great  research  and  a  thorough  acquaintance  with  his  case.  To  the  de- 
mands of  a  large  and  increasing  practice  he  devoted  himself  assiduously 
after  his  withdrawal  from  public  life,  until  the  Supreme  Court  of  Georgia 
was  organized  in  1845,  when  he  was  elected  one  of  the  Justices  of  that 
Court.  He  sat  on  that  bench  eight  years — the  compeer  of  Lumpkin  and 
Warner.  Grand  triumvirate !  Noble  representatives  of  a  noble  pro- 
fession I  The  State  owes  them  a  debt  of  gratitude  it  can  never  pay — ^the 
Bar  of  Georgia  a  tribute  of  praise  which  rises  not  from  reluctant  hearts, 
and  to  which  successive  generations  shall  give  willing  utterance.  Judge 
NiSBET* 8  judicial  opinions,  embodied  in  the  first  fourteen  volumes  of  the 
Georgia  Reports,  are  models  of  precision,  perspicuity  and  learning. 
He  was  eminently  adapted  to  the  duties  of  the  Bench.  A  lover  of  justice, 
as  well  as  of  truth,  he  was  patient  in  his  investigations,  and  impartial  in 
his  judgments.  No  one  ever  suspected  him  of  favoritism.  His  integrity 
was  panoplied  in  a  Heaven-bom  purity.  He  wore  the  ermine  with  grace 
and  dignity,  and  resigned  it  without  spot  or  blemish.  In  1863  he  re- 
turned to  the  Bar  and  continued,  with  little  interruption,  to  devote  him- 
self to  the  duties  of  his  profession  until  a  few  months  before  his  death, 
when  in  full  possession  of  his  mental  vigor,  and  in  pursuance  of  a  cher- 
ished desire  to  spend  the  evening  of  his  days  in  quiet  and  peace,  he 
withdrew  from  the  active  labors  of  life.  He  was  a  member  of  the  coven- 
tion  which  assembled  in  January,  1861*;  and  Chairman  of  the  committee 
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which  reported  the  Ordinance  of  Secession.  He  had  been  a  Union  man 
all  his  life  and  very  reluctantly  assented  to  the  necessity  of  such  a  step, 
but  with  him  the  path  of  honor  was  the  path  of  duty.  He  subsequently 
represented  Georgia  in  the  Provisional  Congress  of  the  Confederate 
States^  and  then  finally  retired  from  public  life.  He  was  a  firm  and 
faithful  adherent  of  the  South  throughout  the  tremendous  struggle  which 
ensued,  and  no  man  lamented  more  than  he  the  surrender  of  her  armies 
and  the  consequent  destruction  of  constitutional  liberty. 

It  remains  to  speak  of  Judge  Nisbbt  as  a  man  of  letters.  From  early 
manhood  he  devoted  much  of  his  leisure  to  literary  pursuits.  He  was  a 
man  of  fine  scholarly  attainments.  He  delighted  to  contemplate  Uie 
beautiful  creations  of  genius,  and  to  gather  the  sparkling  gems  which 
master  minds  had  scattered  over  the  field  of  thought.  With  him  *'  a  thing 
of  beauty''  was  ' 'a  joy  forever.''  He  read  and  relished  all  the  finest 
productions  of  the  great  and  good,  and  down  to  his  latest  days  reveled 
in  the  pleasures  which  they  afforded.  His  contributions  to  the  current 
literature  of  the  day  were  characterized  by  a  classic  elegance  of  style 
and  a  beauty  of  thought  peculiarly  his  own.  He  was  held  in  high  es- 
teem by  the  educated  men  of  his  day.  For  a  number  of  years  prior  to  ' 
his  death  he  was  President  of  the  Board  of  Trustees  of  Oglethorpe  Hoi- 
versity,  and  a  Trustee  also  of  the  State  University,  at  Athens,  whidi 
latter  institution  conferred  on  him,  in  the  year  1868,  the  honorary  degree 
of  LL.D. 

This  sketch  would  be  incomplete,  did  we  not  refer  to  the  most  lovely 
trait  in  his  character,  to- wit:  his  piety.  For  more  than  forty  years  he 
was  a  ruling  elder  in  the  Presbyterian  Church,  and  only  those  who  have 
served  with  him  in  that  office  know  what  a  '*  pillar  of  strength  "  he  was. 
He  was  not  an  enthusiast.  He  made  no  parade  of  his  religion,  but  he 
was  not  ashamed  to  testify  his  belief  in  the  Qospel  of  Christ.  His  &ith 
was  founded  on  the  '^Rock  of  Ages."  It  grew  brighter  and  stronger 
with  each  revolving  day,  and  now  that  he  is  dead,  it  casts  a  halo  of  glory 
around  his  tomb. 

Who  can  duly  estimate  the  loss  of  such  a  man  ?  His  errors,  whether 
of  head  or  heart,  were  like  spots  upon  the  sun.  They  pale  into  inrig- 
nificance  before  the  radiant  lustre  of  his  graces  and  virtues.  In  his 
home,  he  was  not  only  a  loving  and  tender  parent,  but  a  familiar  friend. 
With  his  family,  sweet  was  his  converse.  Respected,  honored,  loved^ 
his  chief  delight  was  in  the  companionships  and  associations  of  home. 
Oh,  what  a  loss  his  death  has  inflicted  on  the  charmed  circle  of  which 
he  was  the  life  and  the  joy  1 

He  has  gone  from  earth  and  we  shall  see  him  no  more. 

Eesoloed,  That  in  the  death  of  Judge  Nisbet  this  Court  has  been  de- 
prived of  a  wise  counsellor,  this  Bar  of  an  honored  member,  and  the 
State  of  a  noble  and  gifled  son. 

Eesolved,  That  this  Court  and  Bar  deeply  sympathize  with  the  family 
of  deceased  in  their  irreparable  lo'ss,  but  rejoice  that  in  the  life  of  Judge 
Nisbet  they  have  a  legacy  of  ineffable  value. 
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Besolved,  That  the  Supreme  Court  be  requested  to  have  this  report 
and  resolutions  entered  on  its  minutes,  and  a  copy  forwarded  by  the 
Clerk  to  the  fapiilj  of  deceased. 

WASHINGTON  POE, 
JAMES  JACKSON, 
JULIAN  HARTRIDGE, 
D.  A.  WALKER, 
IVERSON  L.  HARRIS, 
HENRY  L.  BENNING, 
L.  E.  BLECKLEY, 

CommitUe, 

After  a  brief  response  by  the  Honorable  James  Jackson^ 
Judge  Warner  responded  as  follows : 

My  first  acquaintance  with  Judge  Nisbet  was  in  1828,  when  we  met  as 
members  of  the  House  of  Representatives,  at  Milledgeville,  both  young 
men,  buoyant  with  hope,  and  ardent,  youthful  expectations  for  the 
future.  Time  has  since  rolled  on,  and  he  has  performed  his  allotted 
task ;  his  work  is  done,  and  well  donCy  his  record  is  made  up,  and  that 
record  will  ever  remain  the  most  enduring  monument  of  his  private 
virtues  as  a  Christian  gentleman,  and  of  his  inestimable  worth  as  a  public 
officer.  When  this  Court  was  organized,  in  1845,  it  was  my  good  for- 
tune to  have  been  associated  with  Judge  Nisbbt  and  the  late  Chief 
Justice  Lumpkin.  The  arduous  and  responsible  duty  of  organizing  the 
Court  and  putting  the  judicial  machinery  thereof  in  practical  working 
order,  was  necessarily  devolved  on  the  newly  appointed  Judges.  The 
difficulties  incident  to  a  successful  practical  organization  of  the  Court  at 
that  time,  cannot  be  duly  appreciated  now,  and  never  will  be  definitely 
known  except  to  those  who  were  actively  engaged  in  its  organization. 
Judge  Nisbet  performed  his  whole  duty,  and  assumed  his  full  share  of 
the  responsibility  in  the  united  efi^ort  to  make  the  supreme  tribunal  of 
the  State  acceptable  to  the  people.  It  has  doubtless  been  noticed  by 
the  profession  that  there  were  very  few  dissenting  opinions  in  those  days, 
and  the  reason  is,  that  each  Judge  felt  himself  bound  strictly  to  adhere 
to  the  fundamental  principles  of  the  law,  as  the  same  had  existed  from 
the  time  of  Magna  Charia,  and  embraced  in  the  written  Constitutions  of 
this  State,  and  the  United  States.  Deeply  impressed  with  the  fact  that 
the  loss  of  the  liberties  of  a  free  people  may  generally  be  traced  to  the 
first  departure  from  the  fundamental  principles  of  their  government,  by 
those  who  are  invested  with  authority  to  administer  and  enforce  them. 

Judge  Nisbet  was  uncommonly  sound  and  practical,  in  regard  to  all 
questions  in  which  the  fundamental  laws  of  the  land  were  involved,  and 
his  opinion  in  the  case  of  Wilder  vs.  Lumpkin,  reported  in  the  4th  Geor- 
gia Reports,  will  be  an  everlasting  monument  of  his  learning,  ability, 
integrity^  and  sound  judicial  exposition  of  the  fundamental  law ;  it  la  a 
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monument  which  in  all  future  time  will  command  the  respect  and  admi* 
ration  of  every  lavoyer  who  loves  and  venerates  his  profession. 

The  salient  point  in  Judge  Nisbet^s  character  which  so  eminently 
qualified  him  for  a  Judge,  were  his  high  sense  of  honor,  the  parity  of 
his  morals,  his  strong  love  of  justice  as  regulated  by  law,  his  clear  dis- 
criminating mind,  his  firmness  of  purpose,  his  independence  of  action 
under  all  circumstances  in  carrying  out  the  honest  convictions  of  hii 
judgment,  his  thorough  knowledge  of  the  great  fundamental  principles  of 
his  profession,  and  his  patient  industry  in  the  discharge  of  his  public 
duty.  In  paying  this  sad  tribute  to  the  memory  of  my  honored  and  re- 
spected friend,  I  am  forcibly  reminded  of  the  melancholy  fact  that  I  am 
the  only  survivor  of  the  officers  of  the  Supreme  Court,  as  it  was  origi- 
nally organized  in  1846.  What  changes  have  been  wrought  in  this 
tribunal  by  the  great  Reaper  of  the  human  family  I  Devoutly  thankful 
to  a  kind  Providence  for  the  continuance  of  my  health  and  strength, 
still  the  admonition  cannot  be  disregarded  that  in  the  course  of  human 
events,  that  I  too  must  soon  follow  my  distinguished  predecessors  on  this 
bench  to  that  bourne  from  whence  no  traveler  returns  ;  and  my  earnest 
desire  and  hope  is  that  when  the  time  for  my  departure  shall  come,  thst 
I  may  be  as  well  prepared  to  meet  it  as  they  were,  and  that  my  jadicitl 
record  will  not  be  entirely  unworthy  to  be  placed  by  the  side  of  that  of 
my  lamented  friends,  who  have  gone  before  me. 

Chief  Justice  Lochrane  then  responded  as  follows : 

Oentlemen  of  the  Bar :  The  mournful  duty  is  devolved  upon  me,  as 
the  presiding  officer  of  this  Court,  to  respond  to  the  resolutions  which 
have  just  been  read,  paying  tribute  to  the  memory  of  the  loved  and 
lamented  Eoobnius  A.  Nisbbt.  It  was  my  fortune  to  have  known  oar 
distinguished  friend  while  he  occupied  a  seat  upon  this  Bench,  and  I  can 
recall  the  sweet  affability  and  courtesy  which  marked  his  intercourse 
with  those  who  then  stood  as  advocates  before  this  Forum.  I  can  recall 
him  afler  he  lefl  this  bench,  in  the  Court  room  where  I  have  been  oflea 
associated  with  him,  and  can  bear  testimony  to  the  patience  of  his  re* 
search  and  the  close  discrimination  of  the  legal  principles  involved  in 
the  various  cases  with  which  he  was  entrusted.  I  can  recall  the  method 
and  symmetry  of  his  argument  before  the  Court,  and  his  earnest,  forcible 
and  eloquent  appeals  before  the  jury.  He  did  not  dash  as  the  mountain 
torrent,  rough  and  impetuous,  in  the  ejaculation  of  sentences,  but  the 
stream  of  his  thoughts  flowed  calmly  and  translucently,  reflecting  upon 
its  breast  every  subject  which  lay  upon  its  banks.  He  was  no  orator, 
''as  Brutus  is,''  in  the  vehement  outpourings  of  passion,  and  needing 
tragedy  to  give  effect  to  his  utterances ;  but  he  was  an  orator  whose 
purity  of  diction,  ornate  expression  and  statesmanship  of  sentiment  bore 
him  onward  and  forward  and  upward  to  the  highest  regions  of  thought, 
and  no  matter  how  long  or  how  complicated  the  question,  proposition 
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grew  out  of  proposition,  and  argument  was  unfolded  by  argument,  so 
liarmoniously  linked  with  the  whole  subject  that  it  became  one  piece  of 
nnwoyen  thought,  which  almost  persuaded  conviction  and  carried  with 
it  the  attestation  of  its  own  truth.  His  style  of  oratory  was  persuasive, 
and  led  captive  his  hearers  by  the  silver  tone  and  gentle  demeanor  with 
which  it  was  delivered.  Few  men  in  exterior  had  more  of  tbe  accom- 
pliihments  of  the  polished  rhetorician  than  he,  and  few  wielded  them 
with  more  masterly  ability. 

There  was  no  bitterness  or  acrimony  in  his  sentiments  or  speeches. 
He  seldom  resorted  to  the  utterance  of  satire,  and  his  quiver  contained 
no  poisoned  arrow  with  which  to  wound  the  sensibilities  of  others,  even 
in  the  ardor  of  debate.  To  the  profession  of  which  he  was  an  ornament, 
he  stands  a  model  for  emulation  in  the  closing  of  a  career  in  which  he 
was  honored  with  the  highest  places  without  ever  having  invited  an  un- 
generous sentiment  to  himself  or  indulging  it  to  others.  His  Christian 
graces  rendered  him  alike  an  ornament  to  society  and  to  the  Church,  and 
while  unbending  in  ail  his  religious  convictions,  he  was  no  stickler  for 
forms,  but  had  a  heart  as  open  in  its  forbearance  and  sympathies  for 
the  forms  or  faults  of  others  as  melting  charity.  His  sentiments  of  honor 
were  instructive,  and  he  scarcely  ever  found  it  necessary  to  reason  him- 
self into  the  path  of  duty.  He  did  right  by  impulse,  for  to  do  right  was 
the  discipline  of  his  life.  To  his  friends  he  was  genial  and  confiding,  and 
ever  ready  to  aid  by  his  counsel  those  who  sought  him  for  his  assistance. 
In  his  home  he  was  an  idol,  for  in  its  sweet  companionship  the  grandeur 
of  his  affection  shone  out  with  increased  lustre,  and  every  wish  and 
feeling  of  his  family  twined  like  tendrils  around  him.  It  is  not  the  oc- 
casion to  pay  eulogies  upon  our  deceased  friend  and  brother,  but  as  a 
member  of  this  Court  we  may  say  with  pride,  that  his  learning  and  his 
ability  to  be  found  in  the  volumes  of  its  reports,  are  monuments  that  will 
bear  his  name  down  the  stream  of  time  to  distant  generations,  and  attest 
the  fidelity  with  which  he  discharged  the  important  trust  reposed  in  him 
by  the  people.  Several  of  his  decisions,  without  enumeration,  have  ex- 
hausted the  sources  of  the  common  law,  from  which  the  great  principles 
of  right  as  a  rule  of  duty  have  been  deduced,  and  leave  nothing  to  add 
by  his  successors,  who  will  find  in  them  a  rule  founded  upon  principle 
that  will  be  as  lasting  as  the  memory  of  their  author. 

It  was  his  privilege  to  preside  over  the  first  councils  of  this  Court,  to 
have  sat  at  the  same  council  table  with  the  (2:reat  and  good  Judge  Lump- 
kin, and  with  Judge  Warner,  the  venerable  survivor  of  that  august 
organization,  to  have  carried  this  Court  in  its  early  struggles  against  the 
prejudices  and  dissatisfaction  of  the  people,  to  have  planted  it  deep  in 
the  public  confidence,  and  to  have  left  it  in  the  pride  of  his  reputation, 
with  the  memory  of  his  name  and  the  inspiration  of  his  genius  to  go 
down  to  the  future.  No  judicial  officer  who  filled  so  conspicuous  and 
eminent  a  place,  ever  left  it  with  more  of  the  confidence  and  applause 
of  the  people.  The  ermine  which  he  took  ofiT  and  bequeathed  to  his  suc- 
cessors was  as  pore  as  tbe  unsoiled  snow  on  Diana's  lap. 


664  APPENDIX. 

We  gather  around  bis  memory  to-day  to  pay  the  last  tribate  which  is 
afforded  as  by  placing  on  record  oar  appreciation  of  one  who,  when  in 
life,  stood  first  in  the  ranks  of  his  profession.  In  discharging  this  sacred 
daty,  we  are  admonished  of  the  uncertainty  of  human  life  and  how  nn* 
substantial  are  all  the  honors  in  the  gi(i  of  this  world  to  bestow;  how 
crowns  and  sceptres,  principalities  and  powers,  all  cmmble  and  go  to 
nothing  at  the  touch  qf  death.  How  the  scroll  of  life,  no  matter  how 
dotted  with  the  brilliancy  of  achievements,  rolls  up  and  withers  with  ths 
touch  of  time  I  There  are  no  distinctions  in  the  graves  that  lie  before 
us.  Soon  other  faces  will  fill  this  hall ;  our  seats  will  become  vacant ; 
one  by  one,  we  all  must  leave  for  that  bourne  from  whence  no  traveler 
returns.  Let  me  invoke  the  memory  of  him  whose  death  is  the  oppo^ 
tunity  of  these  proceedings — to  impress  upon  all  to  so  act  their  part  in 
life  as  to  be  like  him  prepared  to  wear  a  deathless  crown  of  immortality. 
Let  the  noble  profession,  of  which  we  are  members,  in  its  syren  senu- 
ments  of  ambition  not  lead  us  into  temptation,  for  the  honors  of  earth 
in  that  hour  when  the  night  cometh,  are  as  unsubstantial  as  the  spirit  of 
a  dream  walking  the  chambers  of  sleep.  The  honor  which  this  hoir 
admonishes  us  all  to  seek,  is  that  which  does  not  pale  even  amid  ths 
resplendent  lusters  of  the  Jaspers  and  Chrysolites  of  the  new  Jemsalem. 
This  was  the  honor,  this  the  deathless  crown  for  which  oar  lamented 
brother  strove  through  life,  and  which  was  prepared  for  him  when  he 
had  mounted  to  the  heigth  of  earthly  eminence,  and  looked  np  and  wai 
no  more  seen. 

Let  these  resolutions  be  entered  on  the  minutes  of  the  Court,  and 
these  proceedings  be  published  upon  the  pages  of  its  reports. 

This  Court  will  stand  acyourned  until    to-morrow   morning  at  10 
o'clock. 
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Supreme  Court  op  Georgia, 
Atlanta,  August  30th,  1871. 

'^  Honorable  James  Jackson  called  the  attention  of  the 
Court  to  the  death  of  Samuel  Hu£TTER,Esq.,  whereupon  the 
Court  appointed  the  following  named  gentlemen  s^  a  com- 
mittee to  report  suitable  resolutions  in  commemoration  of 
Mr.  Hunter,  a  former  member  of  tlie  bar  of  this  Court :  A 
O.  Baoon,  Chairman ;  Clifford  Anderson,  B.  Hill,  R. 
F.  Lyon,  George  W.  Gustin. 

The  Court  adjourned  till  10  o'clock  A.  M.  to-morrow." 

On  the  1st  of  September,  1871,  the  committee  made  the 
followiug  report : 

The  Committee  appointed  to  give  expression  to  the  feelings  of  this 
Court  and  Bar  in  relation  to  the  death  of  Samuel  Hunter,  Esq.,  beg 
leave  to  make  the  following  report : 

We  approach  the  datj  assigned  us  with  inexpressible  sadness.  At  the 
opening  of  the  last  term  of  the  Court,  Mr.  Hunter  occupied  his  accos* 
tomed  place  at  this  Bar,  full  of  life  and  hope  and  promise.  No  one  of 
ns  supposed  that  the  nplifled  sword  of  the  destroying  Angel  was  already 
descending  apon  him.  He  was  young  and  ardent,  and  devoted  to  his 
profession,  and  a  long  career  of  usefulness  and  honor  seemed  to  be  be- 
fore him.  But  alas  I  this  life  is  full  of  disappointment  and  sorrow. 
Were  it  not  for  a  divine  relation,  it  would  be  an  inexplicable  mystery. 
We  might  well  question  both  the  goodness  and  the  wisdom  of  God,  did 
we  believe  that  the  grave  is  its  goal  and  its  end.  Emphatically  true,  it 
18  that  ''  we  spend  our  years  as  a  tale  that  Is  told."  They  roll  by  like  a 
mystic  dream — like  a  panoramic  vision  whose  impressions  fade  away 
amid  the  solemn  realities  of  death. 

Oar  brother  was  taken  away  sud4.enly.  He  had  little  premonition  of 
his  summons.  We  well  remember  the  shock  felt  by  us  all  when  the  sad 
and  startling  announcement  was  made  that  he  was  dead.  We  had  a  few 
days  before  beheld  him  in  apparent  health,  and  had  not  associated  him 
with  the  thought  of  death.  We  were  accustomed  to  regard  him  as  one 
who,  having  already  attained  an  eminent  position,  was  still  rising  in  pub- 
lic esteem,  and  destined  to  reach  yet  higher  distinction  amongst  his  fel- 
low-men. His  death  was,  therefore,  an  event  for  which  we  were  wholly 
unprepared.  Endeared  to  us  by  his  genial  companionship — his  gener- 
ous disposition — his  honorable  professional  conduct,  and  his  exemplary 
life,  we  experience  peculiar  pain  in  offering  this  tribute  to  his  memory. 

Mr.  Hunter  was  a  native  of  Bibb  county.    He  was  bom  on  the  16tli 
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of  May,  1831.  Descended  from  parents  of  signal  piety  and  eminent  pri* 
yate  and  social  virtaes,  bis  early  training  and  education  received  careful 
and  constant  attention.  He  was  made  acquainted  in  childhood  with  the 
doctrines  and  duties  of  the  christian  religion,  as  revealed  in  the  sacred 
scriptures  and  exemplified  in  the  lives  of  his  father  and  mother. 

He  entered  Oglethorpe  University  at  a  comparatively  early  age,  and 
became  a  graduate  of  that  institution  in  1851.  Returning  home,  be 
shortly  thBreafler  entered  the  office  of  the  Hon.  Washington  Poe, 
Macon,  as  a  law  student,  and  in  1858,  attended  a  course  of  lectures  ia 
the  law  school  at  Cambridge,  Massachusetts. 

In  the  year  1854  he  was  admitted  to  the  bar  and  became  associated  in 
the  practice  of  his  profession  with  Messrs.  Stubbs  &  Hill.  He  remained 
#ith  them  about  two  years,  and  then  opened  an  office  of  his  own.  His 
talent,  energy  and  close  attention  to  business  soon  brought  him  into  no- 
tice, and  secured  the  confidence  and  favor  of  the  community.  His  prac- 
tice continued  to  grow  and  his  reputation  as  a  lawyer  to  iacrease  antil 
the  commencement  of  hostilities  in  the  spring  of  1861,  when  he  promptly 
volunteered  to  serve  as  a  private  in  the  Confederate  army.  He  entered 
the  service  as  a  member  of  the  Macon  Volunteers,  and  retained  his  con- 
nection with  that  company  until  the  latter  part  of  the  year  1862,  when 
he  was  promoted  to  the  office  of  Captain,  and,  in  consequence  of  im- 
paired health,  transferred  from  the  field  and  assigned  to  duties  of  a  less 
arduous  character.  In  the  army  he  displayed  the  qualities  of  a  true  and 
faithful  soldier.  He  was  always  at  the  post  of  duty,  however  periloas« 
His  connection  with  the  Confederate  military  service  continued  until  the 
close  of  the  disastrous  contest,  when  he — like  the  other  brave  men  who 
had  battled  and  suffered  for  the  South — was  forced,  with  a  heavy  heart, 
to  lay  aside  the  weapons  of  warfare,  and  to  accept  the  inevitable  neces- 
sities of  defeat.  After  the  termination  of  the  war  he  resumed  the  prac- 
tice of  his  profession,  and  devoted  himself  almost  unremittingly  to  its 
duties,  until  stricken  by  the  disease  which  resulted  in  bis  death.  He 
was  a  man  of  clear  and  vigorous  intellect,  and  of  sound  and  discrimin- 
ating judgment.  His  professional  opinions  were  seldom  erroneous,  and 
always  held  in  high  esteem  by  both  Court  and  Bar.  His  powers  as  an 
advocate  were  by  no  means  of  an  ordmary  character. 

He  was  fluent  in  speech,  and  always  forcible  and  impressive.  When 
he  died  few  men  of  his  age  had  more  promising  professional  prospects. 
Wiser  than  most  young  lawyers  of  talent  and  growing  reputation,  he  in- 
dulged no  political  aspirations.  He  was  content  to  rise  in  his  profession. 
To  achieve  success  and  distinction  in  that,  all  his  energies  were  vigorously 
employed,  and  his  efforts  were  richly  rewarded. 

Mr.  Hunter  was  not  deficient  in  literary  acquirements.  His  apprecia- 
tion of  the  true  and  the  beautiful  not  unfrequently  induced  him  to  turn 
aside  temporarily  from  the  severer  duties  of  his  office,  and  find  eigoy- 
ment  and  mental  relaxation  in  reading  of  a  more  entertaining  character. 

We  appreciate  the  delicacy  of  speaking  of  his  private  and  domestic 
life,  and  yet  it  was  characterized  by  so  much  that  is  worthy  of  admira- 
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lion,  that  we  hope  we  shall  be  pardoned  for  making  a  passing  reference 
to  it.  On  the  22d  day  of  December,  1863,  he  married  an  accomplished 
lady,  to  whom  he  was  devotedly  attached,  and  who  still  survives  to  cher- 
ish the  memory  of  his  love,  and  to  feel  the  crashing  weight  of  sorrow 
which  his  sndden  and  untimely  death  has  inflicted.  He  was  a  most  de* 
TOted  husband  and  father,  and  desolate  indeed,  was  that  home,  so  happy 
whilst  he  lived,  when  his  lifeless  remains  were  born  by  weeping  friends 
to  the  silent  resting  place  of  the  dead.  We  mingle  our  tears  with  those 
which  flow  from  the  broken  hearts  of  his  bereaved  family  and  kindred. 
We  bid  them  remember  that  our  brother,  though  dead,  *'  shall  live 
again" — ^yes,  that  '*  he  is  not  dead,  but  sleepeth." 

Let  his  death  testify  of  that  happier  life  on  which  he  has  entered  and 
which  shall  never  end.  He  had  long  been  a  member,  and  since  1866,  a 
mling  elder  of  the  Presbyterian  church.  He  lived  a  life  of  faith,  and 
when  the  summons  came,  he,  like  a  Christian  hero,  '*  knowing  whom  he 
had  believed,''  calmly  and  courageously  entered  the  dark  '*  valley  of  the 
shadow  of  death." 

We  recommend  the  adoption  of  the  following  resolutions  : 

Besohed,  That  we  will  cherish  the  memory  of  our  deceased  and  la- 
mented brother,  and  will  strive  to  imitate  his  private  and  professional 
▼iitnes. 

Besolvedj  That  we  deedply  sympathize  with  his  afflicted  family,  and 
request  that  the  Clerk  of  this  Court  do  transmit  to  them  a  copy  of  these 
proceedings. 

A.  0.  BACON, 
CLIFFORD  ANDERSON, 

B.  HILL, 

R.  F.  LYON, 
GEORGE  W.  GUSTIN, 

Committee. 

6.  Hill^  ^<l«i  responded  briefly  seconding  the  resolu- 
tions. 

Chief  Justice  Lochrane  responded  for  the  Court  as  fol- 
lows: 

Gentlemen  of  the  Bar :  On  behalf  of  this  Court,  I  concur  in  all  that 
has  been  so  truthfully  and  eloquently  presented  by  your  committee 
touching  the  merits  and  virtues  of  our  deceased  brother,  Mr.  Samuel 
Hunter.  And  while  we  sympathize  in  the  death  of  those  who  have  been 
gathered  from  the  maturity  of  life,  rich  in  the  fulness  of  honors  and 
achievements,  we  may  feel  more  keenly  the  loss  of  those  who  have  been 
cnt  down  in  the  bloom  of  manhood,  with  all  the  blossoms  of  hope  still 
fragrant  and  clustering  around  them.  My  own  legal  history  commences 
with  the  memories  of  the  Macon  Bar,  and  I  may  add,  that  no  Bar  in  this 
State  contained  a  higher,  nobler,  or  more  honorable  association  of  men. 
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combining  the  elements  of  professional  merit,  and  personal  worth,  thin 
the  Bar  of  the  Macon  Gircnit    To  this  Bar  Mr.  Huktbr  came  with  a 
thorough   preparation    for  the  discharge   of   his  professional  daties. 
Trained  bj  Stubbs  &  Hill,  he  had  the  opportunity,  which  he  improved, 
of  learning  habits  of  industry,  patience  and  promptness  of  ^tention  to 
business,  and  from  the  outset  of  his  career  he  felt  the  influence  and 
reaped  the  fruit  of  these  advantages.     From  the  start,  he  gave  promise 
of  a  life  of  usefulness.    His  integrity  of  character,  his  application  to 
duty,  his  honorable  dealings  with  all,  and  his  well  marked  ability,  at- 
tracted to  him  a  share  of  patronage  which  was  both  lucratiTe  and  com* 
plimentary.     Very  soon,  however,  the  storm  of  war  burst  in  fury  over 
**  the  land  he  loved ;''  and  while  the  very  first  drops  of  the  storm  were 
falling,  he  left  his  office  for  the  camp  and  his  home  for  the  battle-field. 
Afber  years  of  toil  and  peril,  marching  in  company  with  death  through 
scenes  of  strife,  he  returned,  welcomed  by  the  applause  of  a  people  who 
recognized  in  him  a  living  representative  of  a  sentiment  for  which  all 
had  lost  so  much,  and  honoring  him  in  that  he  was  true  to  it.    He  em* 
barked  again  in  his  profession,  and  his  old  clients  rallying  to  him  brought 
new  ones,  and  his  business  soon  became  prosperous.     As  a  lawyer,  Mr. 
Hunter  seldom  sought  display  in  the  Court-room,  but  the  bench  always 
appreciated  the  careful  preparation  of  his  cases,  and  the  public  recog* 
nized  the  hopeful  promise  of  a  life  whose  opening  was  so  brightly  marked 
by  traits  of  personal  and  professional  worth.     He  was  emphaiicallj  a 
business  man  ;  he  deferred  nothing  for  to-morrow  that  could  be  accom- 
plished to  day,  and  never  relying  on  the  illusory  powers  of  genius  to 
make  up  for  idleness.     He  labored  patiently,  and  his  arguments  were 
clear,  pointed  and  logical,  and  based  upon  authority  selected  by  carefiil 
discrimination  to  maintain  them.     He  was  endowed  by   nature  with 
strong  common  sense,  and  his  life  was  devoted  to  its  practical  applica- 
tion.    He  did  not  strain  afler  the  ephemeral  applause  of  speech  makers, 
but  he  sought  for  legal  truth  and  pressed  it  home  with  the  eloquence  and 
earnestness  of  conviction. 

We  may  not  lifl  the  veil  of  home,  where  his  loved  still  mourn  their 
irreparable  loss,  for  in  his  family  relationships  he  was  peculiarly  happy. 
Death  never  visited  a  household  where  he  must  have  sooner  paused  in 
his  dread  errand,  if  any  picture  of  domestic  bereavement  could  have 
arrested  his  shafl.  We  deeply  sympathize  with  his  young  and  afflicted 
family. 

Let  these  proceedings  be  placed  upon  the  Minutes  and  published  in 
the  reports  of  this  Court. 

Court  then  adjourned  till  3  o'clock,  p.  m. 


-L>l     V_/     X     X'j  . 


The  hending-s  under  tlic  letter.^  C  and  D.  in  tJic  index, 
were,  by  oversiglit,  put  after  instead  of  before  those  under 
E,  F  and  (f.  where  they  I)eh)ng.  Tlie  error  \var>  not  dis^eov- 
erred  till  the  hook  was  bound. 


(The  Head  notes,  except  those  followed  by  ''  R.,"  are  made 
bj  the  Judges.) 


ABSENCE  OF  COUNSEL, 
►ee  Practice  in  Supreme  Courts  3. 

ACCESSORY.    See  Criminal  Law,  22. 

ACCOMPLICE.    See  Criminal  Law,  21. 

ACCOUNTS.    See  Equity  Jurisdiction,  1,  2. 

ACTIONS. 

.  Under  the  2468th  section  of  the  Code,  a  suit  may  be 
brought  on  an  administrators'  bond,  without  first  ob- 
taining a  judgment  against  the  administrators  for  a 
devastavit  by  them,  and  a  return  of  nulla  bona,  Mor- 
gan vs.  West  et  al 275 

.  When  a  note  is  placed  in  the  hands  of  a  party  as  col- 
lateral security,  the  holder  thereof  has  the  legal  right 
to  maintain  a  suit  thereon  in  his  own  name.  Houser 
vs.  Houser  da  Bronson 416 

ADMINISTEATORS  AND  EXECUTORS. 

.  Under  the  2468th  section  of  the  Code,  a  suit  may  be 
brought  on  an  administrators*  bond,  without  first  ob- 
taining a  judgment  against  the  administrators  for  a 
devastavit  by  them,  and  a  return  of  nulla  bona,  Mor- 
gan vs.  West  et  al 275 

.  A  bond  which  was  given  by  an  administrator,  with 
security,  dated  July  9th,  1865,  and  without  the  attes- 
tation of  the  Ordinary,  but  from  the  minutes  of  the 
Court  of  Ordinary  appeared  to  be,  by  order  reciting 
the  fact,  approved,  is  a  good  bond  under  the  Code  of 
this  State,  it  being,  by  such  order  of  the  Ordinary  on 


668  APPENDIX. 

r 
oombiDing  the  elements  of  professional  merit,  and  personal  worth,  than 
the  Bar  of  the  Macon  Gircnit.     To  this  Bar  Mr.  Hukter  came  with  a 
thorough   preparation    for  the  discharge  of  his  professional  daties. 
Trained  bj  Stubbs  &  Hill,  he  had  the  opportunity,  which  he  improved, 
of  learning  habits  of  industry,  patience  and  promptness  of  Atentionto 
business,  and  from  the  outset  of  his  eareer  he  felt  the  influence  and 
reaped  the  fruit  of  these  advantages.     From  the  start,  he  gave  promise 
of  a  life  of  usefulness.    His  integrity  of  character,  his  application  to 
duty,  his  honorable  dealings  with  all,  and  his  well  marked  ability,  at* 
tracted  to  him  a  share  of  patronage  which  was  both  lucrative  and  com* 
plimentary.     Very  soon,  however,  the  storm  of  war  burst  in  fury  over 
**  the  land  he  loved ;''  and  while  the  very  first  drops  of  the  storm  were 
falling,  he  left  his  office  for  the  camp  and  his  home  for  the  battle-field. 
Afber  years  of  toil  and  peril,  marching  in  company  with  death  through 
scenes  of  strife,  he  returned,  welcomed  by  the  applause  of  a  people  who 
recognized  in  him  a  living  representative  of  a  sentiment  for  which  all 
had  lost  so  much,  and  honoring  him  in  that  he  was  true  to  it.    He  em* 
barked  again  in  his  profession,  and  his  old  clients  rallying  to  him  brought 
new  ones,  and  his  business  soon  became  prosperous.    As  a  lawyer,  Mr. 
HuiTTER  seldom  sought  display  in  the  Court- room,  but  the  bench  always 
appreciated  the  careful  preparation  of  his  cases,  and  the  public  reoog* 
nized  the  hopeful  promise  of  a  life  whose  opening  was  so  brightly  marked 
by  traits  of  personal  and  professional  worth.    He  was  emphatically  i 
business  man  ;  he  deferred  nothing  for  to-morrow  that  could  be  accom- 
plished to  day,  and  never  relying  on  the  illusory  powers  of  geniosto 
make  up  for  idleness.     He  labored  patiently,  and  his  arguments  were 
clear,  pointed  and  logical,  and  based  upon  authority  selected  by  carefol 
discrimination  to  maintain  them.     He  was  endowed  by  nature  with 
strong  common  sense,  and  his  life  was  devoted  to  its  practical  applica- 
tion.    He  did  not  strain  afler  the  ephemeral  applause  of  speech  makers, 
but  he  sought  for  legal  truth  and  pressed  it  home  with  the  eloquence  and 
earnestness  of  conviction. 

We  may  not  lifl  the  veil  of  home,  where  his  loved  still  mourn  their 
irreparable  loss,  for  in  his  family  relationships  he  was  peculiarly  happy. 
Death  never  visited  a  household  where  he  must  have  sooner  paused  in 
his  dread  errand,  if  any  picture  of  domestic  bereavement  could  have 
arrested  his  shafl.  We  deeply  sympathize  with  his  young  and  a£9icted 
family. 

Let  these  proceedings  be  placed  upon  the  Minutes  and  published  ia 
the  reports  of  this  Court. 

Court  then  acUourned  till  3  o'clock,  p.  m. 


JN  iJ  X  K  . 

The  headings  unck-r  tlio  lettor.s  C  and  I),  in  tJ»o  index, 
were,  by  oversiirlit,  put  after  instead  of  before  those  under 
E,  F  and  (f,  where  they  heh)ng.  'J'lie  error  was  not  discov- 
erred  till  tlie  hr)ok  was  bound. 


(The  Head  notes,  except  those  followed  by  '^  R./'  are  made 
bj  the  Judges.) 


ABSENCE  OF  COUNSEL, 
ee  Practice  in  Supreme  Court,  3. 

ACCESSORY.    See  Criminal  Law,  22. 

ACCOMPLICE.    See  Criminal  Law,  21. 

ACCOUNTS.    See  Equity  Jurisdiction,  1,  2. 

ACTIONS. 

Under  the  2468th  section  of  the  Code,  a  suit  may  be 
brought  on  an  administrators'  bond,  without  first  ob- 
taining a  judgment  against  the  administrators  for  a 
devctstavit  by  them,  and  a  return  of  nulla  bona.  Mor- 
gan V8.  West  et  al 275 

When  a  note  is  placed  in  the  hands  of  a  party  as  col- 
lateral security,  the  holder  thereof  has  the  legal  right 
to  maintain  a  suit  thereon  in  his  own  name.  Houser 
vs.  Houser  <k  Bronson 416 

ADMINISTEATORS  AND  EXECUTORS. 

Under  the  2468th  section  of  the  Code,  a  suit  may  be 
brought  on  an  administrators*  bond,  without  first  ob- 
taining a  judgment  against  the  administrators  for  a 
devastavit  by  them,  and  a  return  of  nulla  bona.  Mor- 
gan vs.  West  et  al 276 

A  bond  which  was  given  by  an  administrator,  with 
Security,  dated  July  9th,  1865,  and  without  the  attes- 
tation of  the  Ordinary,  but  from  the  minutes  of  the 
Court  of  Ordinary  appeared  to  be,  by  order  reciting 
the  fact,  approved,  is  a  good  bond  under  the  Code  of 
this  State,  it  being,  by  such  order  of  the  Ordinary  on 
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the  minutes,  a  suflScient  compliance  with  the  requisi- 
tions of  the  Code  in  the  premises ;  and  it  was  error 
in  the  Court  below,  in  a  suit  brought  by  the  Ordinary 
for  the  use,  etc.,  to  reject  it  as  evidence  upon  the  ground 
that  it  was  invalid  on  account  of  the  aDsenco  of  such 
attestation.     Ford  vs,  Adams 840 

3.  The  administrator  and  his  securities  were  bound  to 
respond  for  any  devastavit  by  the  administrator  of  the 
assets  of  the  estate  of  the  decedent,  to  the  heirs-at- 
law  or  to  the  creditors  of  said  estate.  But  in  an  action 
brought  by  the  heirs-at-law,  or  by  bill  filed  by  them, 
to  recover  back  property  sold  illegallv  by  the  admin- 
istrator, from  the  purchasers,  upon  the  ground  that 
they  had  acquired  no  title  thereto,  the  securities  on 
the  administrator's  bond  cannot  be  made  parties  there- 
to at  the  instance  of  such  purchasers.  If  they  ac- 
quired no  property  in  the  thing  purchased,  then  the 
securities  on  the  bond  would  not  be  liable  in  case  of 
its  recovery ;  and  as  they  dealt  with  the  administrator 
individually  in  the  purchase,  they  cannot  make  the 
securities  liable  on  the  bond  to  them  for  loss,  if  any 
is  sustained,  upon  failure  of  the  title  so  purchased  by 
them,  unless  it  was  shown  the  proceeds,  or  some  part 
thereof,  was  applied  to  the  benefit  of  such  estate. 
Nutting  et  aL  vs.  Boardman  et  al 598 

ADMISSIONS. 
See  Continuance^  3. 
"    Evidence,  2,  6. 

AFFIDAVITS  AS  TO  TAXES. 

See  Relief  Acts  of  1868  and  1870. 

ALIMONY.    See  Dower. 

AMENDMENTS. 

1.  The  plaintiff  should  have  been  allowed  to  amend  his 
declaration  in  this  case.    Morgan  vs.  West  et  al 275 

2.  It  was  proper,  in  C's  application,  to  permit  the  decla- 
ration to  be  amended  by  striking  out  B's  name  as  usee 
and  inserting  the  name  of  C.    Setnington  vs.  Douglass  353 

3.  This  Court  will  not,  as  a  general  rule,  interfere  with 
the  exercise  of  the  sound  discretion  of  the  Court  be- 
low, in  allowing  pleadings  and  process  to  be  amended 
under  the  liberal  provisions  of  the  Code.  Mott  vs. 
Mustian 
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APPEALS. 

1.  The  proper  mode  of  bringiDg  before  the  Superior 
Courts  of  this  State  the  judgment  of  an  Ordinary,  ren- 
dered in  the  discharge  of  duties  devolved  upon  him, 
in  relation  to  county  matters,  previously  vested  in  the 
Inferior  Courts,  or  of  matters  not  touching  the  pro- 
bate of  wills,  or  administration,  or  otherwise  specially 
provided  by  law,  is  by  certiorari,  and  not  by  appeal. 
MarreU  V8,  Pickett 271 

2.  Upon  appeal  from  the  judgment  of  the  Ordinary  set- 
ting apart  a  homestead  of  realty  and  personalty  ex- 
emption, it  is  error  in  the  Court  to  restrict  the  jury 
to  find  for  or  acrainst  the  homestead,  etc.,  as  platted ; 
the  whole  case  comes  up  by  the  appeal,  and  the  Court 
should  administer  the  law  with  regard  to  its  terms 
and  provisions.  Kirtland,  Bahcock  dh  Bronson  vs, 
Davis 318 

AEBITRATION. 

1.  A  bill  was  filed  to  sot  aside  an  award  of  arbitrators, 
on  the  ground  of  a  "  legal  accident,"  without  stating 
in  what  particular  that  legal  accident  occurred,  and 
praying  for  an  injunction  to  restrain  the  collection  of 
the  purchase-money  due  for  a  tract  of  land  sold  by 
the  defendant  to  the  complainant,  of  which  the  latter 
was  in  possession  under  a  warranty  deed  made  by  the 
defendant,  on  the  ground  that  the  complainant  has 
good  reason  and  does  verily  fear,  that  the  title  and 
warranty  to  at  least  a  portion  of  the  land  will  fail, 
because  a  suit  has  been  instituted  on  the  equity  side 
of  the  Court,  against  the  defendant  and  other  parties, 
in  relation  to  the  division  of  the  land,  and  that  the 
defendant  is  a  non-resident  of  the  State.  There  was 
a  demurrer  to  the  bill  for  want  of  equity,  and  a  motion 
to  dissolve  the  injunction  on  the  filing  of  the  defend- 
ant's answer,  both  of  which  were  overruled  by  the 
Court  below,  and  the  defendant  excepted : 

Held,  that  the  allegations  in  complainant's  bill,  that 
the  award  complained  of,  which  had  been  made  the 
judgment  of  the  Superior  Court,  was  a  "  legal  acci- 
dent," without  more,  was  not  sufficient,  in  law,  to  set 
aside  the  award.     Cantrell  vs,  Cobb 193 

2.  Where  one  owned  land  fronting  on  a  street  in  the 
city  of  Bainbridge,  and  the  Atlantic  &  Gulf  Railroad 
submitted  to  arbitration,  under  the  compensation 
clause  of  its  charter,  the  question  of  how  much  dama- 
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ges  tho  lot  owner  had  received,  if  any,  by  the  build- 
ing of  said  road  through  the  street,  and  it  appeared 
that  the  road  had  authority  from  the  State  (before 
the  Code)  to  run  from  point  to  point  in  a  general 
direction,  which  might  be  through  the  town,  and 
authority  fVom  the  town  authorities  to  run  through 
said  street;  and  it  further  appeared  that,  in  fact,  the 
road  had  not  used  the  street  either  for  its  track  or 
embankment : 

Held^  that  the  Court  erred  in  holding  that  the  road 
was  estopped  by  the  submission,  from  showing  that, 
in  fact,  the  street  was  not  occupied.  The  A,  dh  G,  E,  B. 
Co.  vs.Mann 200 

8.  An  award  of  arbitrators  is  conclusive  as  to  all  mat- 
ters submitted  to  them  by  the  parties,  but  if  it  is 
doubtful,  from  the  terms  of  the  submission,  whether 
certain  matters  were  submitted  to  and  passed  upon 
by  the  arbitrators,  it  is  competent  for  the  Court  to 
admit  evidence  as  to  the  truth  of  the  facts  of  the  case, 
and  then  to  charge  the  Jury  as  to  the  law  applicable 
thereto.    Keaton  vs.  Mulligan 308 

4.  It  is  competent  to  introduce  evidence  to  show  a  non- 
compliance with  the  terms  of  an  award,  inasmuch  as 
that  does  not  impeach  the  award,  but  merely  goes  to 
show  a  non  compliance  with  the  terms  of  it.     Ibid. 

ARGUMENT. 
Order  op — See  Practice  in  the  Superior  Court. 

ARREST  OF  JUDGMENT. 
See  Practice  in  the  Superior  Court. 

ATTESTATION. 
Op  Bond — See  Administrators  and  Executors^  2. 

AWARD.    See  Arbitration. 

BAILMENTS. 

Where  the  plain tiflFs  consigned  to  tho  defendants  as  com- 
mission merchants,  a  certain  quantity  of  Scotch  snuff 
to  bo  sold  for  them,  and  the  defendants  sold  the  snuff 
for  Confederate  money,  mixed  the  money  with  their 
own  and  used  it  without  giving  the  plaintiffs  any  no- 
tice of  the  sale  of  their  snuff: 
Held,  That  the  defendants  were  liable  to  the  plaintiffs 
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for  the  value  of  the  Confederate  money  received  and 
used  by  them  for  the  snuff  at  the  time  the  same  was 

sold.     Wyley  <k  Company  vs.  Burnett  <k  Eixey 438 

See  page 629 

BANKEUPTCY. 

Where  one  filed  his  petition  to  be  declared  a  voluntary 
bankrupt,  and  ten  days  thereafter  a  tract  of  land  be- 
longing to  him  was  sold  by  the  sheriff,  under  a  fi.  fa, 
from  a  Court  of  this  State  against  the  petitioner,  which 
had  been  previously  levied,  and  the  petitioner  was 
afterwards  declared  a  bankrupt,  but  died  before  the 
proceedings  in  relation  to  his  bankruptcy  were  con- 
cluded : 


•w~r   ■»  t       rrt»  .  • 


N  O  T  K . 


The  headings  umWv  tlu'  lelter.s  C  tuid  I),  in  the  Index, 
were,  by  oversight,  put  aftrr  instead  of  before  those  under 
E,  F  and  CI,  where  they  belong.  The  error  was  not  di^eov- 
erred  till  the  hook  was  bound. 


BONA  FIDE  PURCHASER    See  Ejectment,  2,  5. 

BOND. 
Attestation  op — See  Administrators  and  Executors. 

BONDS  OF  THE  STATE.    See  Corporations,  2, 3. 

EJECTMENT. 

1.  Where  the  title  to  land  of  a  deceased  intestate  vests 
in  his  minor  heirs  at  the  time  of  his  death,  the  Statute 
of  Limitations  or  prescription,  ceases  to  run  against 
them  during  their  minority.  Jjadd  &  Wilson  vs,  Jack- 
son, administrator 288 

2.  A  made  a  deed  to  B  for  a  parcel  of  land,  which  was  re- 
recorded in  the  proper  office,  but  not  within  twelve 
months.  After  the  record,  A  made  a  subsequent  deed  to 
C  of  the  same  land,  C  having  no  actual  notice  of  the  first 
deed,  and  C  went  into  possession  and  continued  in 
possession  more  than  seven  years : 
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Held^  That  the  record  of  the  deed  to  B  is  not  such 
evidence  that  the  subsequent  deed  to  G  was  fraudu- 
lent, so  as  to  defeat  C's  title  by  prescription.  Wright 
4;s.  Smith 291 

3.  Where  one,  who  was  not,  in  fact,  the  head  of  a  family, 
applied  for  a  homestead  as  such,  under  the  Act  of  1868, 
and  the  same  was  laid  off  to  him,  and  being  in  posses- 
sion thereof,  it  was  levied  upon  to  satisfy  a  fi.  fa. 
against  him,  and  he  dying,  the  nomestead  was  claimed 
by  his  heirs-at-law : 

Held,  That  on  the  trial,  it  was  not  error  in  the  Court 
to  reject  the  exemplification  from  the  Ordinary,  laying 
off  the  homestead,  the  claimants  not  pretending  that 
they  claimed  under  the  family.  Pierce  et  cd,  vs,  De- 
Graffenried 892 

4.  The  irregular  registration  of  a  prior  deed,  is  not  no- 
tice to  a  subsequent  purchaser  from  the  same  vendor, 
whose  deed  has  been  regularly  recorded  within  the 
time  prescribed  by  law.     Williams  et  al.  vs.  Adams 407 

5.  When  a  defendant  is  in  possession  of  land  under  a 
deed  claiming  legal  right  to  the  possession  of  the 
premises  in  good  faith,  he  cannot  be  ejected  therefrom, 
as  an  intruder,  under  the  4000th  section  of  the  Code. 
Russell  vs.  Chambers • 478 

6.  Where,  upon  the  trial  of  an  issue  formed  under  sec- 
tion 2670  of  the  Code,  relative  to  the  genuineness  of  a 
deed,  the  instrument  put  in  issue  was  over  thirty  years 
old  at  the  time  of  the  trial,  and  came  from  the  proper 
custody,  and  with  possession  under  it,  and  bearing 
upon  its  face  marks  of  genuineness : 

Meld,  That  such  instrument  proved  itself,  and  did  not 
need  evidence  of  its  execution,  and  the  issue  provided 
by  such  section  of  the  Code  did  not  apply  to  such  in- 
strument, and  the  verdict  of  the  jury  sustaining  it 
was  in  accordance  with  law.  Mathews  et  al.  vs.  Castle- 
bury 346-525 

7.  When  after  the  finding  of  such  issue  the  case  pro- 
ceeded to  the  jury,  and  the  defendant  showed  his  pur- 
chase in  1850  and  his  deed,  and  that  he  went  into  pos- 
session in  the  year  1851,  and  had  exercised  such  acts 
of  dominion  over  it  as  are  usual  by  the  owners  of  land, 
by  cutting  timber  off  it,  and  cultivating  it,  and  by 
making  valuable  improvements  on  it  in  1856,  and  living 
upon  it  until  his  death,  in  1863 : 

Held,  That  the  proof  of  possession  was  sufficient  to 
sustain  the  verdict  of  the  jury  for  the  defendant,  set- 
ting up  such  statutory  title  with  claim  of  right.    Ibid* 
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8.  Where  the  bill  shows  the  Act  of  the  Legislature 
changing  county  lines  had  placed  the  land  in  contro- 
versy within  a  different  county  from  that  in  which  the 
suit  respecting  the  title  thereto  was  tried,  and  the  judg- 
ment obtained  thereon  in  such  county  is  about  being  en- 
forced by  the  eviction  of  the  parties,  and  this  bill  was 
filed  to  pray  the  interposition  of  a  Court  of  equity  by . 
injunction  to  restrain  such  eviction,  and  the  Court  re- 
fused the  injunction : 

Heldy  That  this  was  error.  The  Act  changing  the 
county  lines  deprived  the  Court  trying  the  case  of  any 
jurisdiction  in  the  premises,  and  the  process  of  the 
Court  under  it  ought  not  to  be  enforced.  Kelly  vs, 
Tate 585 

EQUITABLE  MORTGAGE.    See  Contracts,  6. 

EQUITY. 

1.  Where  the  defense  set  up  to  a  bill  for  specific  per- 
formance is  the  incapacity  of  the  party  to  enter  into 
such  contract,  and  upon  this  question  several  wit- 
nesses have  been  introduced,  some  dozen  testifying  as 
to  his  derangement,  and,  reciting  facts  upon  which 
their  opinion  was  based,  all  concurred  in  the  general 
impairment  of  his  mental  faculties,  but  several  stated 
that  he  had  ordinarily  attended  to  his  own  business, 
and  made  his  own  trades,  and  the  evidence  for  com- 
plainant denied  the  fact,  and  the  intrinsic  evidence  of 
the  transaction  exhibited  no  sufficient  unreasonable- 
ness as  to  inadequacy  of  price,  or  that  he  did  not 
fairly  comprehend,  in  its  effect,  the  nature  of  the 
transaction,  but  on  the  contrary,  that  he  did : 

Held,  That  while  we  recognize  the  rule  as  laid  down  by 
Chancellor  Kent,  in  his  exhaustive  disquisition  of  the 
learning  and  authority  in  6th  John's  Chancery  Re- 
ports, 225,  upon  the  discretionary  powers  of  Courts 
of  equity  in  such  applications  for  specific  perform- 
ance, sustained,  as  it  is,  by  a  galaxy  of  English  Chan- 
cellors, and  while  we  recognize  the  proposition,  that 
where  a  party  elects  his  remedy  in  a  Court  of  equity, 
it  is  devolved  upon  him,  by  the  forum  and  the  juris- 
diction he  invokes,  that  he  must  show  affirmatively 
his  clear  right  to  the  remedy  before  he  will  be  enti- 
tled to  his  decree  for  his  specific  performance.  Hunt 
V8.  Jackson  Formby's  Guardian 79 

2.  Alexander  held  a  note  on  Biggers  for  the  balance  due 
on  the  purchase-money  of  land  and  brought  suit  oa 
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of  May,  1831.  Descended  from  parents  of  signal  piety  and  eminent  pri- 
vate and  social  virtues,  his  early  training  and  education  received  carefnl 
and  constant  attention.  He  was  made  acquainted  in  childhood  with  the 
doctrines  and  duties  of  the  christian  religion,  as  revealed  in  the  sacred 
scriptures  and  exemplified  in  the  lires  of  his  father  and  mother. 

He  entered  Oglethorpe  University  at  a  comparatively  early  age,  and 
became  a  graduate  of  that  institution  in  1851.  Returning  home,  he 
shortly  thBreafler  entered  the  office  of  the  Hon.  Washington  Poe, 
Macon,  as  a  law  student,  and  in  1858,  attended  a  course  of  lectures  in 
the  law  school  at  Cambridge,  Massachusetts. 

In  the  year  1854  he  was  admitted  to  the  bar  and  became  associated  in 
the  practice  of  his  profession  with  Messrs.  Stubbs  &  Hill.     He  remained 
With  them  about  two  years,  and  then  opened  an  office  of  his  own.    His 
talent,  energy  and  close  attention  to  business  soon  brought  him  into  no- 
tice, and  secured  the  confidence  and  favor  of  the  community.     His  prac- 
tice continued  to  grow  and  his  reputation  as  a  lawyer  to  iacrease  andl 
the  commencement  of  hostilities  in  the  spring  of  1861,  when  he  promptly 
volunteered  to  serve  as  a  private  in  the  Confederate  army.     He  entered 
the  service  as  a  member  of  the  Macon  Volunteers,  and  retained  his  con- 
nection with  that  company  until  the  latter  part  of  the  year  1862,  when 
he  was  promoted  to  the  office  of  Captain,  and,  in  consequence  of  im- 
paired health,  transferred  from  the  field  and  assigned  to  duties  of  a  lea 
arduous  character.     In  the  army  he  displayed  the  qualities  of  a  true  and 
faithful  soldier.    He  was  always  at  the  post  of  duty,  however  periloos* 
His  connection  with  the  Confederate  military  service  continued  until  the 
close  of  the  disastrous  contest,  when  he — like  the  other  brave  men  who 
had  battled  and  3uffered  for  the  South — was  forced,  with  a  heavy  hetrt, 
to  lay  aside  the  weapons  of  warfare,  and  to  accept  the  inevitable  neces- 
sities of  defeat.     After  the  termination  of  the  war  he  resumed  the  pnc- 
tice  of  his  profession,  and  devoted  himself  almost  unremittingly  to  its 
duties,  until  stricken  by  the  disease  which  resulted  in  his  death.    Be 
was  a  man  of  clear  and  vigorous  intellect,  and  of  sound  and  discrimio* 
ating  judgment.     His  professional  opinions  were  seldom  erroneous,  aod 
always  held  in  high  esteem  by  both  Court  and  Bar.     His  powers  as  an 
advocate  were  by  no  means  of  an  ordmary  character. 

He  was  fluent  in  speech,  and  always  forcible  and  impressive.  When 
he  died  few  men  of  his  age  had  more  promising  professional  prospects. 
Wiser  than  most  young  lawyers  of  talent  and  growing  reputation,  he  in- 
dulged no  political  aspirations.  He  was  content  to  rise  in  his  profession. 
To  achieve  success  and  distinction  in  that,  all  his  energies  were  vigorooslj 
employed,  and  his  efforts  were  richly  rewarded. 

Mr.  Hunter  was  not  deficient  in  literary  acquirements.  His  apprecia- 
tion of  the  true  and  the  beautiful  not  unfrequently  induced  him  to  tnro 
aside  temporarily  from  the  severer  duties  of  his  office,  and  find  &^7' 
ment  and  mental  relaxation  in  reading  of  a  more  entertaining  character. 

We  appreciate  the  delicacy  of  speaking  of  his  private  and  domestic 
life,  and  yet  it  was  characterized  by  so  much  that  is  worthy  of  admirt- 
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tion,  that  we  bope  we  sliall  be  pardoned  for  making  a  passing  reference 
to  it.  On  the  22d  day  of  December,  1863,  he  married  an  accomplished 
lady,  to  whom  he  was  devotedly  attached,  and  who  still  survives  to  cher- 
ish the  memory  of  his  love,  and  to  feel  the  crashing  weight  of  sorrow 
which  his  sndden  and  untimely  death  has  inflicted.  He  was  a  most  de- 
Toted  husband  and  father,  and  desolate  indeed,  was  that  home,  so  happy 
whilst  he  lived,  when  his  lifeless  remains  were  born  by  weeping  friends 
to  the  silent  resting  place  of  the  dead.  We  mingle  our  tears  with  those 
which  flow  from  the  broken  hearts  of  his  bereaved  family  and  kindred. 
We  bid  them  remember  that  our  brother,  though  dead,  ''  shall  live 
again  " — ^yes,  that  *'  he  is  not  dead,  but  sleepeth.'* 

Let  his  death  testify  of  that  happier  life  on  which  he  has  entered  and 
which  shall  never  end.  He  had  long  been  a  member,  and  since  1866,  a 
ruling  elder  of  the  Presbyterian  church.  He  lived  a  life  of  faith,  and 
when  the  summons  came,  he,  like  a  Christian  hero,  '*  knowing  whom  he 
had  believed,"  calmly  and  courageously  entered  the  dark  '^  valley  of  the 
shadow  of  death.'' 

We  recommend  the  adoption  of  the  following  resolutions  : 

Resolvedf  That  we  will  cherish  the  memory  of  our  deceased  and  la- 
mented brother,  and  will  strive  to  imitate  his  private  and  professional 
TixtaeB. 

Resolved^  That  we  deedply  sympathize  with  his  afflicted  family,  and 
request  that  the  Clerk  of  this  Court  do  transmit  to  them  a  copy  of  these 
proceedings. 

A.  0.  BACON, 
CLIFFORD  ANDERSON, 

B.  HILL, 

R.  F.  LYON, 
GEORGE  W.  GUSTIN, 

Committee, 

B.  Hill,  Esq.,  responded  briefly  seconding  the  resolu- 
tions. 

Chief  Justice  Lochrane  responded  for  the  Court  as  fol- 
lows : 

Gentlemen  of  the  Bar  :  On  behalf  of  this  Court,  I  concur  in  all  that 
has  been  so  truthfully  and  eloquently  presented  by  your  committee 
touching  the  merits  and  virtues  of  our  deceased  brother,  Mr.  Samuvl 
Hunter.  And  while  we  sympathize  in  the  death  of  those  who  have  been 
gathered  from  the  maturity  of  life,  rich  in  the  fulness  of  honors  and 
achievements,  we  may  feel  more  keenly  the  loss  of  those  who  have  been 
cut  down  in  the  bloom  of  manhood,  with  all  the  blossoms  of  hope  still 
fragrant  and  clustering  around  them.  My  own  legal  history  commences 
with  the  memories  of  the  Macon  Bar,  and  I  may  add,  that  no  Bar  in  this 
State  contained  a  higher,  nobler,  or  more  honorable  association  of  men, 
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combining  the  elements  of  professional  merit,  and  personal  worth,  than 
the  Bar  of  the  Macon  Circuit.     To  this  Bar  Mr.  Hukter  came  with  a 
thorough   preparation    for  the  discharge  of   his  professional  duties. 
Trained  by  Stubbs  &  Hill,  he  had  the  opportunity,  which  he  improved, 
of  learning  habits  of  industry,  patience  and  promptness  of  fttenlionto 
business,  and  from  the  outset  of  his  career  he  felt  the  influence  and 
reaped  the  fruit  of  these  advantages.     F^rom  the  start,  he  gave  promise 
of  a  life  of  usefulness.    His  integrity  of  character,  his  applicaUon  to 
duty,  his  honorable  dealings  with  all,  and  his  well  marked  ability,  at- 
tracted to  him  a  share  of  patronage  which  was  both  lucrative  and  com- 
plimentary.    Very  soon,  however,  the  storm  of  war  burst  in  fury  over 
''  the  land  he  loved  ;*'  and  while  the  very  first  drops  of  the  storm  were 
falling,  he  left  his  office  for  the  camp  and  his  home  for  the  battle-field. 
After  years  of  toil  and  peril,  marching  in  company  with  death  through 
scenes  of  strife,  he  returned,  welcomed  by  the  applause  of  a  people  who 
recognized  in  him  a  living  representative  of  a  sentiment  for  which  all 
had  lost  so  much,  and  honoring  him  in  that  he  was  true  to  it.     He  em« 
barked  again  in  his  profession,  and  his  old  clients  rallying  to  him  brought 
new  ones,  and  his  business  soon  became  prosperous.     As  a  lawyer,  Mr. 
Hunter  seldom  sought  display  in  the  Court- room,  but  the  bench  always 
appreciated  the  careful  preparation  of  his  cases,  and  the  public  recog- 
nized the  hopeful  promise  of  a  life  whose  opening  was  so  brightly  marked 
by  traits  of  personal  and  professional  worth.     He  was  emphatically  a 
business  man  *,  he  deferred  nothing  for  to-morrow  that  could  be  accom* 
plished  to  day,  and  never  relying  on  the  illusory  powers  of  genius  to 
make  up  for  idleness.     He  labored  patiently,  and  his  arguments  were 
clear,  pointed  and  logical,  and  based  upon  authority  selected  by  carefiil 
discrimination  to  maintain  them.     He  was  endowed  by  nature  with 
strong  common  sense,  and  his  life  was  devoted  to  its  practical  applies* 
tion.     He  did  not  strain  afler  the  ephemeral  applause  of  speech  maken, 
but  he  sought  for  legal  truth  and  pressed  it  home  with  the  eloquence  and 
earnestness  of  conviction. 

We  may  not  lift  the  veil  of  home,  where  his  loved  still  mourn  tlieir 
irreparable  loss,  for  in  his  family  relationships  he  was  peculiarly  happ/. 
Death  never  visited  a  household  where  he  must  have  sooner  paused  in 
his  dread  errand,  if  any  picture  of  domestic  bereavement  could  hsTe 
arrested  his  shaft.  We  deeply  sympathize  with  his  young  and  afflicted 
family. 

Let  these  proceedings  be  placed  upon  the  Minutes  and  published  is 
the  reports  of  this  Court. 

Court  then  acyourned  till  8  o'clock,  p.  m. 


r\   K_J   X    tL,  . 


The  beiiding.s  undfi-  llio  letter?*  C  nml  1).  in  tJie  JdcIcx. 
were,  by  oversiirht,  put  after  instead  of  before  tbose  under 
E,  F  and  (i.  wbere  they  belong.  1'lie  error  was  not  dJNcov- 
erred  till  tbe  book  was  bound. 


(The  Head  notes,  except  those  followed  by  '^  R./'  are  made 
by  the  Jadges.) 


ABSENCE  OF  COUNSEL. 
See  Practice  in  Supreme  Courts  3. 

ACCESSORY.    See  Criminal  Law,  22. 

ACCOMPLICE.    See  Criminal  Law,  21. 

ACCOUNTS.    See  Equity  Jurisdiction,  1,  2. 

ACTIONS. 

1.  Under  the  2468th  section  of  the  Code,  a  suit  may  be 
brought  on  an  administrators'  bond,  without  first  ob- 
taining a  judgment  against  the  administrators  for  a 
devastavit  by  them,  and  a  return  of  nulla  bona.  Mor- 
gan vs.  West  et  al 275 

2.  When  a  note  is  placed  in  the  hands  of  a  party  as  col- 
lateral security,  the  holder  thereof  has  the  legal  right 
to  maintain  a  suit  thereon  in  his  own  name.    Houser 

vs.  Houser  &  Bronson 416 

ADMINISTRATORS  AND  EXECUTORS. 

1.  Under  the  2468th  section  of  the  Code,  a  suit  may  be 
brought  on  an  administrators'  bond,  without  first  ob- 
taining a  judgment  against  the  administrators  for  a 
devastavit  by  them,  and  a  return  of  nulla  bona.  Mor- 
gan vs.  West  et  al 276 

2.  A  bond  which  was  given  by  an  administrator,  with 
security,  dated  July  9th,  1865,  and  without  the  attes- 
tation of  the  Ordinary,  but  from  the  minutes  of  the 
Court  of  Ordinary  appeared  to  be,  by  order  reciting 
the  fact,  approved,  is  a  good  bond  under  the  Code  of 
this  State,  it  being,  by  such  order  of  the  Ordinary  on 
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the  minutoS)  a  sufficient  compliance  with  the  requisi- 
tions of  the  Code  in  the  premises ;  and  it  was  error 
in  the  Court  below,  in  a  suit  brought  by  the  Ordinary 
for  the  use,  etc.,  to  reject  it  as  evidence  upon  the  ground 
that  it  was  invalid  on  accouut  of  the  aDsenco  of  such 
attestation.     Ford  vs.  Adams 840 

3.  The  administrator  and  his  securities  were  bound  to 
respond  for  any  devastavit  by  the  administrator  of  the 
assets  of  the  estate  of  the  decedent,  to  the  heirs-at- 
law  or  to  the  creditors  of  said  estate.  But  in  an  action 
brought  by  the  heirs-at-law,  or  by  bill  filed  by  them, 
to  recover  back  property  sold  illegally  by  the  admin- 
istrator, from  the  purchasers,  upon  the  ground  that 
they  had  acquired  no  title  thereto,  the  Becurities  on 
the  administrator's  bond  cannot  be  made  parties  there- 
to at  the  instance  of  such  purchasers.  K  they  ac- 
quired no  property  in  the  thing  purchased,  then  the 
Becurities  on  the  bond  would  not  be  liable  in  case  of 
its  recovery ;  and  as  they  dealt  with  the  administrator 
individually  in  the  purchase,  they  cannot  make  the 
securities  liable  on  the  bond  to  them  for  loss,  if  any 
is  sustained,  upon  failure  of  the  title  so  purchased  by 
them,  unless  it  was  shown  the  proceeds,  or  some  part 
thereof,  was  applied  to  the  benefit  of  Buch  estate. 
Nutting  et  al,  vs.  Boardman  et  at 598 

ADMISSIONS. 
See  Continuancey  3. 
"    Evidence,  2,  6. 

AFFIDAVITS  AS  TO  TAXES. 

See  Relief  Acts  of  1868  and  1870. 

ALIMONY.    See  Dower. 

AMENDMENTS. 

1.  The  plaintiff  should  have  been  allowed  to  amend  his 
declaration  in  this  case.    Morgan  vs.  West  et  al 275 

2.  It  was  proper,  in  C's  application,  to  permit  the  decla- 
ration to  be  amended  by  striking  out^'s  name  as  usee 
and  inserting  the  name  of  C.    Semington  vs.  Douglass  353 

3.  This  Court  will  not,  as  a  general  rule,  interfere  with 
the  exercise  of  the  sound  discretion  of  the  Court  be- 
low, in  allowing  pleadings  and  process  to  be  amended 
under  the  liberal  provisions  of  the  Code.  Mott  vs. 
Mustian 880 
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APPEALS. 

1.  Tho  proper  mode  of  bringing  before  the  Superior 
Courts  of  this  State  the  judgment  of  an  Ordinary,  ren- 
dered in  the  discharge  of  duties  devolved  upon  him, 
in  relation  to  county  matters,  previously  vested  in  the 
Inferior  Courts,  or  of  matters  not  touching  the  pro- 
bate of  wills,  or  administration,  or  otherwise  specially 
provided  by  law,  is  by  certiorari^  and  not  by  appeal. 
Marrell  vs.  Pickett 271 

2.  Upon  appeal  from  the  judgment  of  the  Ordinary  set- 
ting apart  a  homestead  of  realty  and  personalty  ex- 
emption, it  is  error  in  the  Court  to  restrict  the  jury 
to  find  for  or  acrainst  the  homestead,  etc.,  as  platted  ; 
the  whole  case  comes  up  by  the  appeal,  and  the  Court 
should  administer  the  law  with  regard  to  its  terms 
and  provisions.  Kirtland,  Bdbcock  dc  Branson  vs, 
Davis 318 

AEBITBATION. 

1.  A  bill  was  filed  to  set  aside  an  award  of  arbitrators, 
on  the  ground  of  a  "  legal  accident,"  without  stating 
in  what  particular  that  legal  accident  occurred,  and 
praying  for  an  injunction  to  restrain  the  collection  of 
the  purchase-money  due  for  a  tract  of  land  sold  by 
the  defendant  to  the  complainant,  of  which  the  latter 
was  in  possession  under  a  warranty  deed  made  by  the 
defendant,  on  the  ground  that  the  complainant  has 
good  reason  and  does  verily  fear,  that  the  title  and 
warranty  to  at  least  a  portion  of  the  land  will  fail, 
because  a  suit  has  been  instituted  on  the  equity  side 
of  the  Court,  against  the  defendant  and  other  partieSi 
in  relation  to  the  division  of  the  land,  and  that  the 
defendant  is  a  non-resident  of  the  State.  There  was 
a  demurrer  to  the  bill  for  want  of  equity,  and  a  motion 
to  dissolve  the  injunction  on  the  filing  of  the  defend- 
ant's answer,  both  of  which  were  overruled  by  the 
Court  below,  and  the  defendant  excepted : 

Held^  that  the  allegations  in  complainant's  bill,  that 
the  award  complained  of,  which  had  been  made  the 
judgment  of  the  Superior  Court,  was  a  "  legal  acci- 
dent," without  more,  was  not  sufficient,  in  law,  to  set 
aside  the  award.     Cantrellvs.  Cobb 193 

2.  Where  one  owned  land  fronting  on  a  street  in  the 
city  of  Bainbridge,  and  the  Atlantic  &  Gulf  Railroad 
submitted  to  arbitration,  under  the  compensation 
clause  of  its  charter,  the  question  of  how  much  dama- 
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ges  the  lot  owner  had  received,  if  any,  by  the  build- 
ing of  said  road  through  the  street,  and  it  appeared 
that  the  road  had  authority  from  the  State  (before 
the  Code)  to  run  from  point  to  point  in  a  general 
direction,  which  might  be  through  the  town,  and 
authority  from  the  town  authorities  to  run  through 
said  street;  and  it  further  appeared  that,  in  fact,  the 
road  had  not  used  the  street  either  for  its  track  or 
embankment : 

Seldy  that  the  Court  erred  in  holding  that  the  road 
was  estopped  by  the  submission,  from  showing  that, 
in  fact,  the  street  was  not  occupied.  The  A.  djG.R.K 
Co.  vs.  Mann 200 

8.  An  award  of  ai*bitrators  is  conclusive  as  to  all  mat- 
ters submitted  to  them  by  the  parties,  but  if  it  is 
doubtful,  from  the  terms  of  the  submission,  whether 
certain  matters  were  submitted  to  and  passed  upon 
by  the  arbitrators,  it  is  competent  for  the  Court  to 
admit  evidence  as  to  the  truth  of  the  facts  of  the  case, 
and  then  to  charge  the  iury  as  to  the  law  applicable 
thereto.    Keaton  vs.  Mulligan 308 

4.  It  is  competent  to  introduce  evidence  to  show  a  non- 
compliance with  the  terms  of  an  award,  inasmuch  as 
that  does  not  impeach  the  award,  but  merely  goes  to 
show  a  non  compliance  with  the  terms  of  it.    Ibid. 

AKGUMENT. 
Order  op — See  Practice  in  the  Superior  Court. 

AKRBST  OF  JUDGMENT. 

See  Practice  in  the  Superior  Court. 

ATTESTATION. 
Op  Bond — See  Administrators  and  Executors,  2. 

AWARD.    See  Arbitration. 

BAILMENTS. 

Where  the  plaintiffs  consigned  to  the  defendants  as  com- 
mission merchants,  a  certain  quantity  of  Scotch  snuff 
to  be  sold  for  them,  and  the  defendants  sold  the  snuff- 
for  Confederate  money,  mixed  the  money  with  their 
own  and  used  it  without  giving  the  plaintiffs  any  no- 
tice of  the  sale  of  their  snuff: 
Meldj  That  the  defendants  were  liable  to  the  plaintiffs 
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for  the  value  of  the  Confederate  money  received  and 
used  by  them  for  the  snuff  at  the  time  the  same  was 

sold.     Wyley  <k  Company  vs.  Burnett  <k  Rixey 438 

See  page, 529 

BANKEUPTCY. 

Where  one  filed  his  petition  to  be  declared  a  voluntary 
bankrupt,  and  ten  days  thereafter  a  tract  of  land  be- 
longing to  him  was  sold  by  the  sheriff,  under  a  fi,  fa, 
from  a  Court  of  this  State  against  the  petitioner,  which 
had  been  previously  levied,  and  the  petitioner  was 
afterwards  declared  a  bankrupt,  but  died  before  the 
proceedings  in  relation  to  his  bankruptcy  were  con- 
cluded : 


r-r  »  *       rw%M 


N  O  T  ii: 


The  headings  uiKlc'r  llio  Uttlcrj*  C  unci  D,  in  the  iiido 
were,  by  ovorsiglit,  put  aflpr  instojul  of  before  those  unde 
K,  F  and  G,  where  they  belong.  The  error  was  iH>t  diseoN 
erred  till  the  hook  was  bomul. 


BONA  FIDE  PURCHASER.    See  Ejectment,  2,  6. 

BOND. 

Attestation  op — See  Administrators  and  Executors. 

BONDS  OF  THE  STATE.    See  Corporations,  2, 3. 

EJECTMENT. 

1.  Where  the  title  to  land  of  a  deceased  intestate  vests 
in  his  minor  heirs  at  the  time  of  his  death,  the  Statute 
of  Limitations  or  prescription,  ceases  to  run  against 
them  during  their  minority.  Ladd  dh  Wilson  vs.  Jack- 
son, administrator 288 

2.  A  made  a  deed  to  B  for  a  parcel  of  land,  which  was  re- 
recorded in  the  proper  oflSce,  but  not  within  twelve 
months.  After  the  record,  A  made  a  subsequent  deed  to 
C  of  the  same  land,  C  having  no  actual  notice  of  the  first 
deed,  and  C  went  into  possession  and  continued  in 
possession  more  than  seven  years : 
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Seld,  That  the  record  of  the  deed  to  B  is  not  such 
evidence  that  the  subsequent  deed  to  G  was  frauda- 
lent;  so  as  to  defeat  G's  title  by  prescription,  Wright 
-vs.  Smith 291 

8.  Where  one,  who  was  not,  in  fact,  the  head  of  a  family, 
applied  for  a  homestead  as  such,  under  the  Act  of  1868, 
and  the  same  was  laid  off  to  him,  and  being  in  posses- 
sion thereof,  it  was  levied  upon  to  satisfy  a  ft,  fa, 
against  him,  and  he  dying,  the  nomestead  was  claimed 
by  his  heirs-at-law : 

Heldj  That  on  the  trial,  it  was  not  error  in  the  Court 
to  reject  the  exemplification  from  the  Ordinary,  laying 
off  the  homestead,  the  claimants  not  pretending  that 
they  claimed  under  the  family.  Pierce  et  al,  vs,  De- 
Graffenried 392 

4.  The  irregular  registration  of  a  prior  deed,  is  not  no- 
tice to  a  subsequent  purchaser  from  the  same  vendor, 
whose  deed  has  been  regularly  recorded  within  the 
time  proscribed  by  law.     Williams  et  al.  vs.  Adams 407 

5.  When  a  defendant  is  in  possession  of  land  under  a 
deed  claimiug  legal  right  to  the  possession  of  the 
premi8es  in  good  faith,  he  cannot  be  ejected  therefrom, 
as  an  intruder,  under  the  4000th  section  of  the  Code. 
Bussell  vs.  Chambers 478 

6.  Where,  upon  the  trial  of  an  issue  formed  under  sec- 
tion 2670  of  the  Code,  relative  to  the  genuineness  of  a 
deed,  the  instrument  put  in  issue  was  over  thirty  years 
old  at  the  time  of  the  trial,  and  came  fVom  the  proper 
custody,  and  with  possession  under  it,  and  bearing 
upon  its  face  marks  of  genuineness : 

Meld,  That  such  instrument  proved  itself,  and  did  not 
need  evidence  of  its  execution,  and  the  issue  provided 
by  such  section  of  the  Code  did  not  apply  to  such  in- 
strument, and  the  verdict  of  the  jury  sustaining  it 
was  in  accordance  with  law.  Mathews  et  al,  vs.  Castle- 
bury 346-525 

7.  When  after  the  finding  of  such  issue  the  case  pro- 
ceeded to  the  jury,  and  the  defendant  showed  his  pur- 
chase in  1850  and  his  deed,  and  that  he  went  into  pos- 
session in  the  year  1851,  and  had  exercised  such  acts 
of  dominion  over  it  as  are  usual  by  the  owners  of  land, 
by  cutting  timber  off  it,  and  cultivating  it,  and  by 
making  valuable  improvements  on  it  in  1856,  and  living 
upon  it  until  his  death,  in  1863 :  ^ 
Meld,  That  the  proof  of  possession  was  sufficient  to 
sustain  the  verdict  of  the  jury  for  the  defendant,  sot- 
ting up  such  statutory  title  with  claim  of  right.    Ibid» 


■^ 
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8.  Where  the  bill  shows  the  Act  of  the  Legislature 
changing  county  lines  had  placed  the  land  in  contro- 
versy within  a  different  county  from  that  in  which  the 
suit  respecting  the  title  thereto  was  tried,  and  the  judg- 
ment obtained  thereon  in  such  county  is  about  being  en- 
forced by  the  eviction  of  the  parties,  and  this  bill  was 
filed  to  pray  the  interposition  of  a  Court  of  equity  by . 
injunction  to  restrain  such  eviction,  and  the  Court  re- 
fused the  injunction : 

Seld,  That  this  was  error.  The  Act  changing  the 
county  lines  deprived  the  Court  trying  the  case  of  any 
jurisdiction  in  the  premises,  and  the  process  of  the 
Court  under  it  ought  not  to  be  enforced.  Kelly  vs. 
Tate 585 

EQUITABLE  MOKTGAGE.    See  Contracts,  6. 

EQUITY. 

1.  Where  the  defense  set  up  to  a  bill  for  specific  per- 
formance is  the  incapacity  of  the  party  to  enter  into 
such  contract,  and  upon  this  question  several  wit- 
nesses have  been  introduced,  some  dozen  testifying  as 
to  his  derangement,  and,  reciting  facts  upon  which 
their  opinion  was  based,  all  concurred  in  the  general 
impairment  of  his  mental  faculties,  but  several  stated 
that  he  had  ordinarily  attended  to  his  own  business, 
and  made  his  own  trades,  and  the  evidence  for  com- 
plainant denied  the  fact,  and  the  intrinsic  evidence  of 
the  transaction  exhibited  no  sufficient  unreasonable- 
ness as  to  inadequacy  of  price,  or  that  he  did  not 
fairly  comprehend,  in  its  effect,  the  nature  of  the 
transaction,  but  on  the  contrary,  that  he  did : 

Seld,  That  while  we  recognize  the  rule  as  laid  down  by 
Chancellor  Kent,  in  his  exhaustive  disquisition  of  the 
learning  and  authority  in  6th  John's  Chancery  Ee- 
ports,  225,  upon  the  discretionary  powers  of  Courts 
of  equity  in  such  applications  for  specific  perform- 
ance, sustained,  as  it  is,  by  a  galaxy  of  English  Chan- 
cellors, and  while  we  recognize  the  proposition,  that 
where  a  party  elects  his  remedy  in  a  Court  of  equity, 
it  is  devolved  upon  him,  by  the  forum  and  the  juris- 
diction he  invokes,  that  he  must  show  affirmatively 
his  clear  right  to  the  remedy  before  he  will  be  enti- 
tled to  his  decree  for  his  specific  performance.  Hunt 
vs.  Jackson  Formhy's  Ghiardian 79 

2.  Alexander  held  a  note  on  Biggers  for  the  balance  due 
on  the  purchase-money  of  laud  and  brought  suit  on 
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Buch  note,  to  which  Biggers  pleaded  tender  and  relief, 
etc.,  and  daring  the  pendency  of  sach  suit,  Alexander 
also  brought  nis  action  of  ejectment  for  the  land, 
and  Biggers  filed  his  bill  in  eqaity,  reciting  these 
facts  and  praying  injunction  against  Alexander's  ac- 
tion of  ejectment,  which  was  refused : 
Hdd^  That  the  Judge  committed  no  error  in  refusing 
the  injunction  under  the  facts  in  this  case ;  that  Big- 
gers has  a  good  defense  at  law,  by  pleading  the  pen- 
dency of  the  suit ;  and  if  the  suit  on  the  note  is  dis- 
missed, then  Biggers  may  file  his  bill  in  equity  under 
the  facts  and  his  rights  may  be  properly  adjudicated. 
Alexander  V8,  Biggers 161 

8.  Where  the  facts  set  up  by  the  complainant  do  not 
show  fraud  in  the  original  purchase,  Courts  of  equity 
will  not  interfere  to  protect  vendors  from  losses ;  and 
only  in  cases  of  fraud,  unmixed  with  negligence  upon 
the  part  of  persons  giving  credit,  will  equity  interpose 
its  powers  to  aid  the  vendor  in  the  assertion  of  his 
legal  rights  to  prevent  the  consummation  of  fraud. 
Boone  vs.  Collins  et  al 278 

4.  When  a  bill  was  filed  praying  for  an  injunction  to  re- 
strain the  sale  of  that  portion  of  the  Alabama  and 
Chattanooga  Railroad  situate  in  this  State,  which  was 
advertised  for  sale  in  satisfaction  of  the  debts  of  sun- 
dry iudgment  creditors,  alleging  that  the  company  was 
insolvent,  and  that  the  sale  of  the  road  in  detached 
portions  thereof  would  work  irremediable  injury  to 
the  complainant  and  other  creditors  of  the  Company, 
the  road  extending  from  Meriden,  Mississippi,  to  Chat- 
tanooga, Tennessee,  being  one  continuous  line  of  rail- 
road, with  a  prayer,  tliat  the  entire  road  might  be 
sold,  as  a  whole,  for  the  benefit  of  the  creditors  of 
the  insolvent  Company : 

Meldf  That,  under  the  allegations  in  complainant's 
bill,  the  injunction  was  properly  granted  to  prevent  a 
multiplicity  of  suits,  as  well  as  to  prevent  irreparable 
injury  and  damage  to  the  creditors  of  the  insolvent 
Company.    Noble  Brothers  et  al,  vs.  Alabama 466 

5.  Where  a  trial  is  had  in  equity,  and  a  jury  re- 
turns their  verdict,  and  a  motion  made  for  a  new 
trial  is  overruled,  and  the  judgment  of  the  Court 
brought  by  bill  of  exceptions  to  this  Court,  and  the 
judgment  affirmed,  by  operation  of  law,  in  the  dismis- 
sal of  the  case,  such  judgment  or  affirmance  is  conclu- 
sive upon  all  parties  as  to  the  merits  and  grounds 
embraced  in  the  motion  for  a  new  trial,  and  cannot 
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subsequently  be  reviewed  or  reheard  by  the  Court; 
and  where  a  bill  was  brought,  asserting  no  new  ground, 
it  was  proper  to  dismiss  the  same  for  want  of  equity. 
The  failure  to  enter  the  decree  at  the  term  the  ver- 
dict was  rendered,  appealed  from  and  affirmed,  did 
not  leave  the  case  open,  or  present  any  new  ground 
for  equitable  interference  to  set  aside  the  verdict,  but 
it  was  the  duty  of  the  Court  to  enter  such  decree  by 
an  ordernunc  pro  tunc,    Seay  vs,  Treadwell 564 

EQUITY  JUEISDICTION. 

1.  When  suit  was  brought  upon  account,  and  set-off  was 
pleaded,  involving  a  multiplicity  of  items,  originating 
in  three  years'  dealing  between  the  parties,  and  the 
defendant,  upon  such  complaint  upon  account,  filed 
his  bill  in  equity  to  enforce  specific  performance  of 
the  purchase  of  a  house  and  lot  growing  out  of  the 
transaction,  and  upon  the  hearing  the  Court  granted 
the  injunction : 

Held,  that,  while  a  Court  of  law  has  concurrent  juris- 
diction with  equity  in  matters  of  account,  and  when 
first  exercised  will  not  be  interfered  with  unless  for 
good  reason,  we  think  the  reason  presented  by  the  facts 
in  this  ease  were  sufficient  to  sustain  the  judgment  of 
the  Court  below.    McDonald  vs.  Davis 866 

2.  When  equity  obtains  jurisdiction,  as  in  this  case,  for 
specific  performance,  it  will  take  jurisdiction  over  all 
the  matters  correlative  to  it,  and  retain  the  jurisdic- 
tion until  full  and  satisfactory  justice  is  accomplished  x 
between  the  parties ;  and  under  section  3075  of  the 
Code,  complicated  and  intricate  accounts  are  proper  mat- 
ters of  equity  jurisdiction,  when,  by  the  aid  ol  a  Mas- 
ter or  Auditor,  the  hearing  may  be  facilitated.    Ibid. 

3.  This  was  a  bill  filed  by  the  complainant  against  the 
defendant,  to  revive  a  dormant  judgment,  and  to  have 
a  tract  of  land  covered  by  a  homestead,  made  subject 
thereto,  for  the  payment  of  the  purchase-money  there- 
of. At  the  trial  term  of  the  case,  a  motion  was  made 
to  dismiss  the  bill,  on  the  ground  that  there  was  no 
equity  in  it  which  would  give  to  a  Court  of  equity 
jurisdiction  of  the  case.  The  Court  sustained  the  mo- 
tion and  dismissed  the  bill;  whereupon  the  complain- 
ant excepted: 

Ifeld,  that  the  allegations  in  the  complainant's  bill  did 
not  make  such  a  case  as  would  give  to  a  Court  of 
equity  jurisdiction  thereof,  but,  on  the  contrary,  his 
remedy  in  a  Court  of  law  was  ample  and  complete, 
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and  that  there  was  no  error  in  dismissing  the  bill  at 
the  trial  term  of  the  case,  for  want  of  equitable  juris- 
diction in  the  Court.    Rawson  vs.  Thornton 637 

4.  When  a  bill  was  filed  against  an  insurance  company, 
containing  allegations  which  make  a  prima  fdcie  case 
of  fraud  and  negligence  on  the  part  of  the  agent  of 
the  company,  in  failing  to  effect  an  insurance  on  cotton, 
whereby  the  complainant  was  injured  and  damaged, 
the  Court  of  equity,  having  first  obtained  jurisdiction 
of  the  case,  will  retain  it  until  the  cause  can  be  heard 
and  determined  on  its  merits.  In  all  causes  of  fraud 
(except  fVaud  in  the  execution  of  a  will)  equity  has 
concurrent  jurisdiction  with  the  Courts  of  law.  Sea- 
brookvs.  The  Underwriters'  Agency  et  al 583 

EQUITY  PLEADING  AND  PRACTICE. 

1.  A  general  demurrer  will  not  be  sustained  if  there  be 
any  equity  in  the  bill.     Hazlehurst  vs.  /S.,  G.  <fe  N.  A. 

R.  R.  Co 13 

2.  The  bill  was  not  multifarious.    Zorn  vs.  Walker 418 

3.  When  a  bill  was  filed  for  a  specific  performance  of  a 
Confederate  contract,  and  the  allegations  contained 
therein  did  not  make  such  a  case  as  entitles  the  com- 
plainant to  any  equitable  relief: 

Meld^  that  a  demurrer  to  the  bill,  for  want  of  equity, 
was  properly  sustained  by  the  Court.  Minor  vs.  Clark 
etal 428 

4.  It  is  not  error  to  refuse  an  injunction  if  the  defend- 
ant is  solvent,  and  has  sworn  off  the  equity  in  the  bill. 
(R.)     Bridwell  vs.  McNair 176 

5.  Pending  an  action  for  divorce,  by  Mrs.  Grimes  against 
her  husband,  she  filed  a  bill  against  him,  praying  that 
certain  property  therein  mentioned  should  be  placed 
in  the  hands  of  a  Receiver,  to  be  appointed  by  the 
Court,  which  was  done.  Jenkins,  a  note-creditor  of 
the  husband,  filed  his  bill  against  Mrs.  Grimes,  pray- 
ing an  injunction  against  the  Receiver  appointed 
by  the  Court,  to  restrain  him  from  disposing  of  the 
property,  and  that  his  debt  might  be  paid  out  of  it. 
The  Court  refused  the  injunction.  A  motion  was 
then  made  to  make  Jenkins,  the  note-creditor,  a  party 
to  the  bill  filed  by  Mrs.  Grimes  against  her  husband, 
which  motion  was  overruled  by  the  Court,  and  Jen- 
kins excepted : 

Hddy  that  there  was  no  error  in  the  Court,  in  refusing 
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the  injunction  prayed  for,  or  in  refusing  to  allow  Jen- 
kins to  bo  made  a  party  to  Mrs.  Grimes'  bill  against 
her  husbaud,  on  the  statement  of  foots  disclosed  by 
the  record.    Jenkins  vs.  Grimes  et  al 554 

See  Injunctions. 

ESTOPPEL. 

See  Arbitration,  2. 
"   Bes  Adjudicata^  3,  4. 
"  Homestead,  5. 
"  Dower. 
"  Bvidence,  6. 

EVIDENCE. 

1.  Where  a  bill  was  brought  for  specific  performance  of 
a  contract  for  the  sale  of  land,  and  a  bond  for  titles 
was  attached  as  an  exhibit  to  the  bill,  as  was  admit- 
ted by  the  answer : 

Held,  that  it  was  not  error  in  the  Court  to  permit  such 
bond  to  go  in  evidence  without  other  or  further  proof 
of  its  execution.    Hunt  vs.  Formby 79 

2.  An  admission,  in  writing,  of  certain  material  facts, 
for  the  purpose  of  being  used  in  the  trial  of  a  cause, 
cannot  bo  recalled  after  the  trial  has  commenced. 
Hargroves  vs.  Redd 142 

8.  Parol  evidence  is  inadmissible  to  show,  of  itself,  the 
revocation  of  a  will ;  such  evidence  can  only  be  intro- 
duced to  explain  and  show  the  intention  of  equivocal 
acts,  by  the  testator,  or  by  his  direction,  destroying 
or  abrogating  his  will.     Ibid. 

4.  Where  in  an  action  against  a  warehouseman  by 
one  who  claims  to  have  purchased  certain  cotton 
stored  in  the  warehouse  oy  a  third  person,  it  ap- 
peared that  the  cotton  was  sold  by  a  written  invoice 
and  bill  of  sale,  the  writing  is  the  best  evidence  of  the 
contract  of  sale  and  of  the  title  to  the  cotton  and 
parol  evidence  of  the  sale  will  not  be  received  unless 
the  writing  be  accounted  for.    Fatten  vs.  Baggs 167 

5»  Where  a  warehouseman  is  sued  in  trover  by  one  who 
claims  to  be  the  assignee  of  his  receipt  for  a  number 
of  bales  of  cotton,  it  is  not  sufficient  evidence  of  the 
conversion  to  show  that  the  defendant  refused  to  de- 
liver the  cotton  to  claimant  until  the  receipt  was  pro- 
duced or  good  security  given  to  indemnify  the  ware- 
houseman.   Ibid, 

6»  The  mere  statement  by  the  warehouseman  to  the 
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claimant  that  he  believed  him  to  be  the  true  owner, 
accompanied  by  the  additional  statement  that  he  had 
been  notified  of  another  claimant,  and  was  unwilling 
to  ^ive  up  the  cotton  until  the  receipt  was  produced 
or  Dond  given,  is  not  such  an  admission  that  the 
claimant  is  the  true  owner  as  to  estop  the  warehouse- 
man, and  relieve  the  plaintiff  from  the  necessity  of 
showing  title.     Ibid. 

7.  In  an  action  of  trover  against  a  warehouseman  by 
the  assignee  of  his  receipt  for  certain  bales  of  cotton, 
which  receipt  was  to  deliver  the  cotton  to  the  bailee 
or  his  order,  it  is  necessary  for  the  plaintiff  not  only 
to  produce  the  receipt  or  account  for  its  loss,  but  to 
prove  the  execution  of  the  assignment.    Ibid. 

8.  A  suit  was  brought  in  a  Justice*s  Court  on  a  note  for 
$20  00,  made  by  the  defendants,  payable  to  the  plain- 
tiffs, and  on  the  trial  the  Justice  allowed  the  defend- 
ants to  prove  that  the  conditions  of  the  contract  were 
<'  that  the  plaintiffs  were  to  clear  the  defendants  of  the 
charge  for  which  they  were  indicted,  or  they  were  to 
have  nothing ; "  which  evidence  was  objected  to  by 
the  plaintiffs,  on  the  ground  that  it  contradicted  the 
note,  which  was  the  best  evidence  of  the  contract  be- 
tween the  parties.  The  case  having  been  carried  up 
to  the  superior  Court  by  writ  of  certiorariy  the  Court 
affirmed  the  ruling  of  the  Justice  and  dismissed  the 
same: 

Held,  that  the  admission  of  the  parol  evidence  by  the 
Justice  to  contradict  the  note  and  prove  conditions 
not  expressed  therein,  was  error ;  and  that  the  Court 
below  erred  in  not  sustaining  the  plaintiffs'  certiorari 
and  ordering  a  new  trial  in  the  Justice's  Court.  I/es- 
ter dh  Lester  vs.  Fowler  et  al 190 

9.  The  rule  that  a  conviction  cannot  be  had  on  the  un- 
corroborated testimony  of  an  accomplice  alone,  only 
applies  to  cases  of  felonies.  In  misdemeanors,  the 
complicity  of  the  witness  goes  to  his  credit,  and  the 
jury  are  to  judge  of  his  credibility  from  all  the  facts 
and  circumstances,  as  in  the  case  of  other  witnesses. 
Parsons  vs.  The  State 197 

10.  What  was  said  to  a  thief  at  the  time  of  the  larceny 
is  admissible  against  his  accessory  after  the  fact,  as 
part  of  the  res  gestce.    (R.)    Ibid. 

11.  There  was  no  error  in  the  Court  in  ruling  out  the 
copy  letter  of  Adelburg  &  Eaymond  to  Stone,  Parme- 
lee  &  Company,  under  the  statement  of  facts  contained 
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in  the  record,  or  in  admitting  the  evidence  of  Gann  ft 
Enott  and  Zeilin,  or  in  overruling  the  motion  for  a 
new  trial.     Walters  vs,  Croasdale  dh  Co 204 

I.  It  is  competent  to  introduce  evidence  to  show  a  non- 
compliance with  the  terms  of  an  award,  inasmuch  as 
that  does  not  impeach  the  award,  but  merely  goes  to 
show  a  non-compliance  with  the  terms  of  it.  Keaton 
vs.  Mulligan 308 

J.  Where,  in  an  action  of  trover,  it  was  in  proof  that 
the  property  sued  for,  and  to  which  the  plaintiff 
showed  title;  was  at  the  house  of  defendant,  though 
there  was  no  proof  of  any  use  of  the  same  by  him  : 
Sddy  that  this  was  some  evidence  of  possession  in  the 
defendant,  and  it  was  error  in  the  Court  to  withdraw 
the  case  from  the  jury,  and  grant  a  non-suit.  Mercier 
vs.  Mercier 328 

I.  Where,  on  a  trial  of  a  suit  to  recover  damages  for  the 
breach  of  a  parol  contract  to  receive  and  pay  for  a  cer- 
tain number  of  railroad  stringers,  it  became  material  to 
show  that  a  portion  of  the  stringers  had  been  deliv- 
ered and  paid  for  under  the  contract  : 
Seld,  that  a  witness  who  only  knew  of  the  existence 
of  the  contract  from  hearsay,  might  testify  that  in 
making  the  delivery,  the  parties  acted  on  the  contract, 
since  this  is  no  more  than  saying  that  they  acted  on 
what  they  claimed  or  supposed  to  be  the  contract. 
The  testimony  does  not  go  to  show  there  was  a  con- 
tract, but  to  explain  the  delivery,  and  is  admissible  as 
part  of  the  res  gestce.  The  S.  W.  R»  R.  Co.  vs.  Rowan 
<&  McCamy 441 

).  Where  the  witness  for  the  State,  admitted  upon 
cross-examination,  that  he  had  given  a  different  state- 
ment upon  examination  at  the  inquest,  and  stated  his 
reason  to  be  fear  of  the  accused  with  whom  at  the 
time  he  lived  as  a  servant,  and  that  he  had  made  a 
similar  statement  to  that,  then  given,  to  the  brother  of 
the  accused,  and  aliunde  evidence  was  admitted  to 
show  his  conduct  and  appearance  upon  the  former 
trial  as  a  part  of  the  original  evidence  offered  by  the 
State : 

Heldj  That  this  testimony,  under  the  facts  in  this  case, 
was  properly  admitted,  and  the  theory  of  the  defense 
npon  cross-examination  by  them,  let  in  the  facts  dis- 
closed by  the  evidence  in  this  case.  Hunter  vs.  The 
State 483 

).  When  in  an  indictment  for  murder  the  evidence 

Vol.  zliu— 43. 
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showed  the  accused  to  be  a  rejected  saitor  and  the  de- 
ceased an  accepted  suitor,  rumors  of  the  approaching 
marriage  and  of  such  engagement  was  brought  home 
to  the  accused  and  was  offered  and  admitted  by  the 
Court  as  a  fact  to  show  motive  for  the  crime : 
Held,  That  it  was  properly  admitted  as  a  fact  or  cir- 
cumstance in  the  case.  Every  fact  or  circumstaDce 
shedding  light  upon  the  transaction  will  be  permitted 
to  go  to  the  consideration  of  the  jury,  either  in  attes- 
tation of  innocence  or  pointing  to  the  perpetrator  of 
the  crime ;  and  the  facts  of  this  case  show  its  impor- 
tance and  materiality.     Ibid. 

17.  The  plaintiffs  had  the  legal  right  to  have  requested 
the  Court  to  charge  the  jury,  that  if  the  defendants 
were  sued  as  partners,  the  partnership  need  not  be 
proved,  unless  denied  by  the  defendants,  on  oath, 
when  no  such  plea  denying  the  partnership  on  oath 
had  been  filed.    Seymour,  Johnson  dk  Co  vs.  Cobb 525 

18.  The  written  agreement  to  submit  certain  matters  in 
controversy  between  the  parties,  without  more,  was 
irrelevant  and  improperly  admitted  as  evidence  to  the 
jury.     Ibid, 

See  Ejectment,  6. 

EXCEPTIONS. 
Bill  of — See  Practice  in  Supreme  Court. 

EXEMPTIONS  FROM  DEBT. 

See  Homestead  and  Exemption  of  Personalty. 

FACTORS.    See  New  Trial,  25. 

FACTOR'S  LIEN. 

By  the  provisions  of  the  Act  of  1870,  when  an  execu- 
tion has  been  issued  by  a  Justice  of  the  Peace  to  en- 
force a  factor's  lien  for  a  sum  less  than  $100  00,  the 
same  may  be  levied  by  any  sheriff  of  this  State,  or 
bailiff,  on  the  property  of  the  defendant  subject  to  such 
lien,  and  when  placed  in  the  hands  of  a  sheriff  ho  may 
be  ruled  in  the  Superior  Court  for  his  neglect  of  duty 
in  failing  to  execute  the  same.  McDonald  <&  Company 
vs.  Feagin,  sheriff. 360 

FORCIBLE  ENTRY  AND  DETAINER. 
See  New  Trial,  21. 
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FOEMER  SUIT.    See  Equity,  2. 

FRAUD. 

See  Equity  Jurisdiction,  4. 
"   Homestead  and  Exemption  of  Personalty,  2. 
"   Injunctions,  5. 

FRAUDULENT  CONVEYANCES.    See  Contracts,  9. 

GARNISHMENT. 

The  interest  of  one  partner  in  the  assets  of  the  part- 
nership mast  bo  pursued  by  a  garnishment  against 
the  firm,  and  the  sheriff  was  not  guilty  of  a  contempt 
in  receiving  the  affidavit  of  illegality  and  the  claim, 
and  staying  the  proceedings.     Willis  vs,  Henderson,.,,  325 

CASES  CITED. 
(From  other  Georgia  Reports.) 

Adams  vs.  Dearing 8  Ga.  R 68 

Baker  M.  Heradon 17    **   ** 6G8 

Beers  f<  aZ.  05.  Darwin's  executors 8    *'   *' 894 

Biggers  tJ».  Pace 6    "   " 897 

Campbell  w.  The  State 11    **   " 249 

Chancer*.  Beale 20    **   " 82 

Cleland  et  al,  w.  Waters  et  al 10    "   ** 162 

CutU  &  Johnson  w.  Hardee 38    "   ** 662 

Davis  W.Smith 80    "   " 84 

Dearing  w.  The  Bank  of  Charleston 5    **   ** 68 

Dulinw.  Caldwell 28    "    ** 64 

Forsyth  vs.  Marberry R.  M.  Charlton's  B.  394 

Green  v9.  Anderson.. 38  Ga.  R 161 

Hatcher  w.  The  State 18    "   ** 181 

Hoy  M.  The  State 89    "   " 220 

Johnson  w.  Crawley 22    "   ** 324 

Jonrdan  w.  Miller 41    **   " 818 

Knight  M.  Lassiter « 16    "   " 663 

Lynch  M.  Pace 40    "   ** 821 

Mayor  and  Council  of  Rome  vs,  Cabut 28    *•   ** 76 

Mercer  w.  The  State 17    "   *< 623 

Monroe  OT.  The  State 6    **   " 130 

Neal  M.Price 11    "   " 213 

Newton  et  al.  vs.  Roe  &  Beckom 33    "   " 237 

Peacock  M.  Terry -....9    "   " ...  264 

Phillips  w.  The  State 17    «*   " 132 

Phillips  et  al  vs.  Brieham,  Kelly  &  Co.  et  ai...«26    "   " 824 

Prescott  &  Pace  w.  Jones  &  Peavy 29    "   " 824 

Raden  vs,  Thompkins decided  this  term 84 

Reddv*.  Hargroves  e^  a2 40  Ga.  R 162 

Robison  M.  Schley  &  Cooper- 6    *»   ** 894 

Rushin  tw.  Shields  &  BaU 11    **   " 411 
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Searcy  vs.  Stubbs ^ 12  Ga.  R 668 

Sharman  w.  Howell 40    "   " 884 

Shaw  w.  McDonald « 21    "   " ..- 826 

Smith  w.  Bryan 84    "   " 208 

South  Carolina  Railroad  Co.  vs,  Steiner ,v08t 202 

Stamper  et  aL  va.  Hayes 25  Qa.  R 824 

Stewart  &  Cutts  M.  Mordecai ^ 40    "   " 186 

The  Central  Railroad  Co.  ©5.  Collins 40    "   " 67 

'*    Georgia  Railroad  Co.  va.  Wynn ante 166 

Tison  v«.  I  awn 16  Ga.  R 897 

Wade  w.  The  State 12    ♦*   " 878 

Walker  99.  Whitehead post,        887 

CERTIORARI. 

1.  Sections  3981  and  3982  of  the  Code,  requring  peti- 
tions foY'certiorari  to  be  verified  by  oath,  and  that  bond 
shall  be  given  for  future  costs  and  for  the  eventual 
condemnation  money,  are  not  superseded  by  the  Con- 
stitution of  1868,  requiring  certioraris  to  issue  only  on 
the  sanction  of  the  Judge.     Outlaw  vs.  Christy 269 

2.  The  proper  mode  of  bringing  before  the  Superior 
Courts  of  this  State  the  judgment  of  an  Ordinary, 
rendered  in  the  discharge  of  duties  devolved  upon  him 
in  relation  to  county  matters,  previously  vested  in  the 
Inferior  Courts,  or  of  matters  not  touching  the  pro- 
bate of  wills,  or  administration,  or  otherwise  specially 
provided  by  law,  is  by  certiorari^  and  not  by  appeal. 
Harrell  vs.  Picket  et  al 271 

CIRCUMSTANTIAL  EVIDENCE. 

See  Criminal  Law,  27. 

CHARACTER.    See  Criminal  Law,  1, 13, 

CHARGE  OF  THE  COURT. 

1.  When  several  witnesses  were  introduced  in  a  case, 
and  the  Judge  selects  one  by  name,  and  charges  the 
jury,  "  If  you  believe  A,  then  the  homicide  set  out  in 
the  indictment  is  murder :" 

LTeld,  To  be  error ;  for  it  excluded  the  consideration 
of  the  whole  case  from  the  jury,  and  such  exclusion 
involved  material  questions  of  fact  in  the  case.  Pound 
vs.  The  State 88 

2.  When  the  Court  complimented  a  witness  for  the 
prosecution,  the  mere  fact  of  compliment  being  certi- 
fied without  giving  the  language  used : 
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Sdd^  That  such  action  by  the  Court  was  calculated 
to  give  an  improper  potency  to  the  influence  of  his 
testimony,  ana  was  not  proper  in  a  case  involving  life. 
Ibid. 
8.  When  the  proof  shows  that  the  defendant  in  the  bill, 
who  was  the  plaintiff  in  ejectment,  acted  as  the  agent 
of  the  complainant  to  purchase  the  land,  and  that  he 
bad  gone  into  possession  at  the  time  of  the  purchase, 
under  the  bond  for  titles  made  to  his  agent  and  deliv- 
ered to  him,  and  the  answer  of  the  administrator  filed 
denies  the  truth  of  the  allegations  as  to  their  conclu- 
sion and  legal  effect,  but  admits  substantially  the 
charges,  and  the  Court  was  not  requested  to  definitely 
set  out  to  the  jury  what  facts  of  the  answer  were  re- 
sponsive to  the  bill,  it  was  not  error  in  the  C6urt  to 
charge  the  general  rule  of  evidence  upon  this  subject, 
as  such  facts  raise  a  question  of  law  as  to  what  parts 
of  the  answer  are  or  are  not  responsive ;  which  the 
Court  may  not  decide,  except  upon  such  a  question  be- 
ing made.    Dumas  vs.  Pepper 861 

4.  When,  in  the  argument  before  the  jury,  counsel  for 
the  State  contended  that  confessions  were  the  highest 
species  of  evidence,  and  the  counsel  for  the  defendant 
insisted  it  was  not,  under  the  rule  laid  down  in  the 
Code,  and  the  Court  refused  to  charge  the  Jury  that 
it  was  not  the  highest  evidence,  but  charged  the  jury 
in  the  very  language  of  the  Code  on  the  subject  of 
confessions : 

Held,  That  this  was  no  error ;  it  was  not  the  duty  of 
the  Judge  to  classify  the  evidence  as  to  its  weight  or 
consideration,  or  intimate  any  opinion  thereon.  Sun- 
tervs.  The  State 488 

5.  When  the  evidence  in  the  case  was  mostly,  if  not  en- 
tirely as  to  its  material  parts,  circumstantial,  and  the 
Judge  charged  the  jury,  as  to  their  rights  under  the 
facts,  if  they  found  their  verdict  upon  circumstantial 
evidence,  reading  from,  the  Code : 

Held,  That  this  was  not  error,  for  the  reason  that  the 
jury,  by  such  charge,  were  only  instructed  as  to  their 
legal  rights  in  the  premises.    Ibid. 

6.  Taking  the  whole  charge  of  the  Court  to  the  jury  as 
to  the  defendant's  liability  under  the  law  applicable  to 
the  facts  of  the  case,  as  disclosed  by  the  record,  there 
was  no  error  in  that  charge:     Tyus  vs.  Bust 529 

Bee  Criminal  Law^  20. 
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CLAIM. 

In  a  claim  case  where  the  defendant  in  fi.  fa.  is  in  pos- 
session at  the  date  of  the  levy,  the  claimant  cannot 
defeat  the  plaintiff  in  fi.  fa.  by  showing  title  in  a 
third  person  not  a  party  to  the  record.  Tierce  et  al.  vs, 
DeGraffenried 392 

COLLATERAL  SECURITY. 

When  a  note  is  placed  in  the  hands  of  a  party  as  col- 
lateral security,  the  holder  thereof  has  the  legal  right 
to  maintain  a  salt  thereon  in  his  own  name,  and  to  ob- 
tain judgment  thereon,  and  if  the  debt  which  the  note 
was  placed  in  his  hands  to  secure,  is  paid  after  the 
commencement  of  the  suit  on  the  note,  bat  before 
judgment  thereon,  then,  if  the  holder  of  the  collateral 
note  should  collect  the  money  due  thereon,  he  would 
hold  the  same  as  a  trustee  for  the  benefit  of  those 
who  are  legally  or  equitably  entitled  to  it.  Sauser 
V8.  Houser  dc  Bronson 415 

COMMISSION  MERCHANTS. 
See  Confederate  Money. 

CONCLUSIVENESS  OY  JUDGMENTS. 

See  Arbitration^  3. 
"    Dower. 
"   Res  Adjudicata, 

CONFEDERATE  MONEY. 

1.  Where  the  plaintiffs  consigned  to  the  defendants  as 
commission  merchants,  a  certain  quantity  of  Scotch 
snuff,  to  be  sold  for  them,  and  the  defendants  sold  the 
snuff  for  Confederate  money,  mixed  the  money  with 
their  own  and  used  it  without  giving  the  plaintiffs  any 
notice  of  the  sale  of  their  snuff: 
Held,  That  the  defendents  were  liable  to  the  plaintiffs 
for  the  value  of  the  Confederate  money  received  and 
used  by  them  for  the  snuff  at  the  time  the  same  was 
sold.     Wiley  <&  Co.  vs.  Bennett  dc  Rixy 438 

CONFESSIONS. 
See  Criminal  Law,  15,  26. 


^ 


CONFUSION  OF  GOODS, 
See  Confederate  Money, 
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CONSTITUTIONAL  LAW. 

1.  The  Act  of  1856,  authorizing  the  levy  and  collection 
of  a  tax  to  compensate  the  owners  of  lots  in  the  town 
of  Webster,  for  damages  sustained  by  the  removal  of 
the  county  site  therefrom,  to  Starksville,  in  the  county 
of  Lee,  is  a  constitutional  and  valid  Act.     Wilkinson 

vs.  Cheatham 258 

2.  Sections  3981  and  3982  of  the  Code,  requiring  peti- 
tions for  certiorari  to  be  verified  by  oath,  ana  that 
bond  shall  be  given  for  future  costs  and  for  the  event- 
ual condemnation  money,  are  not  superseded  by  the 
Constitution  of  1868,  requiring  cerfioram  to  issue  only 

on  the  sanction  of  the  Judge.     Outlaw  vs,  Christy 269 

3.  The  Act  of  October  13th,  1870,  requiring  an  affidavit 
that  all  legal  taxes  have  been  paid  on  certain  debts 
therein  mentioned,  or  the  suit  founded  thereon  dis- 
missed, is  not  in  conflict  with  that  section  of  the  Con- 
stitution of  1868,  which  declares  that  the  Court  shall 
render  a  judgment  without  the  verdict  of  a  jury,  in 
cases  founded  on  a  contract,  when  an  issuable  defense 

is  not  filed  under  oath.     Garrett  vs.  Gordell  et  al 366 

Warner,  Judge,  dissenting. 

4.  By  an  ordinance  of  the  city  of  Covington,  regulating 
the  retail  of  spirituous  liquors  therein,  it  is  provided 
that  the  applicant  for  a  license  to  retail  "shall,  before 
receiving  such  license,  produce  the  written  recommen- 
dation of  four  of  his  nearest  neighbors,  each  signature 
to  represent  a  separate  and  distinct  establishment :" 
Held,  that  this  was  a  legal  and  valid  ordinance  of  the 
city,  under  the  grant  of  power  conferred  by  the  thir- 
teenth section  of  the  city  charter.  Whitten  vs.  Mayor 
and  Council  of  Covington .' 421 

5.  The  fourth  section  of  the  Act  of  1868,  providing  for 
a  specific  tax  on  liquors  sold,  was  not,  by  the  terms 
of  it,  to  go  into  effect  until  the  first  of  October,  1869. 
The  Act  of  1866,  in  relation  to  the  tax  on  spirituous 
liquors,  was  not  of  force  after  the  adoption  of  the 
Constitution  of  1868  and  the  passage  of  the  subse- 
quent Acts  of  1868  and  1869,  and  there  is  no  law  of 
force  authorizing  the  tax  collector  now  to  collect  the 
tax  on  spirituous  liquors  for  the  year  1868,  subsequent 
to  the  adoption  of  the  Constitution  of  1868.  And  the 
Act  of  14th  March,  1869,  cannot  be  held  to  have  a 
retroactive  operation  so  as  to  subject  the  complain- 
ants to  a  penalty  of  $1,000  for  not  making  their  re- 
turns for  that  year  prior  to  the  date  of  the  Act.  Mc- 
Cowan  vs.  Davidson  et  al 480 
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6.  Where  the  Court  helow  dismissed  a  case  nnder  the 
provisions  of  the  Act  of  13th  October,  1870,  for  fail- 
ure to  file  the  affidavit  required,  that  the  party  had 
paid  all  legal  taxes  due  and  chargeable  thereon : 
Meldf  that  this  provision  of  the  Act  of  October,  1870, 
is  constitutional,  and  the  Legislature  of  the  State  had 
the  power,  under  the  Constitution,  to  pass  such  laws 
as  was  deemed  essential  to  the  public  welfare,  and  is 
the  proper  arbiter  of  the  policy  of  such  laws ;  and 
Courts  have  no  right  to  restrain,  by  construction,  the 
power  delegated  by  the  people  in  convention  to  the 

people's  representatives.     JvcUkervs,  Whitehead. 538 

WARNER,  Judge,  dissenting. 

7.  Hdd  again,  That  the  duty  to  pay  le^al  taxes  dae  and 
chargeable  upon  property  is  one  of  the  highest  duties 
imposed  by  government  upon  its  citizens,  and  it  is  not 
an  impairment  of  the  obligation  of  contracts  for  the 
State  to  require  payment  of  such  taxes  due  there- 
on, and  prescribe  the  mode  by  which  such  payment 
shall  appear,  before  her  Courts,  with  their  process  and 
powers,  may  be  used  to  enforce  such  contracts.  Ibid. 
Warner,  Judge,  dissenting. 

8.  Held  again,  That  if  the  failure  to  pay  legal  taxes  due 
the  State,  or  make  affidavit  that  thev  have  been  paid, 
after  six  months  has  been  granted  by  the  Legislature 
for  that  purpose,  works  a  failure  of  the  remedy  by 
law  to  eniorce  contracts,  such  failure  of  the  remedy  is 
the  legitimate  result  oi  the  failure  of  the  party  to  pay 
his  legal  tax  or  comply  with  the  laws  of  the  State, 
and  such  failure  of  the  remedy,  so  invoked  by  the 
party  himself,  is  not  an  impairment  of  his  obligation 
of  contract.    Ibid, 

Warner,  Judge,  dissenting. 

MoCay,  Judge,  concurring : 

9.  The  Act  of  October  13th,  1870,  requiring  all  legal 
taxes,  then  due,  to  be  paid  upon  debts  contracted  prior 
to  June  1st,  1865,  before  any  judgment  shall  be  had, 
or  any  levy  or  sale  made,'to  recover  the  same,  and  re- 
quiring the  dismissal  of  any  pending  suit  upon  such 
debts,  if  the  plaintiff,  within  six  months  after  the  pas- 
sage of  the  Act,  fail  to  file  an  affidavit  that  such  le^ 
taxes  have  been  paid,  imposes  no  duty  upon  the  plain- 
tiff inconsistent  with  that  clause  of  the  Constitution 
of  the  United  States,  prohibiting  any  State  from  pass- 
ing any  law  impairing  the  obligation  of  contracts. 
Ibid, 

Warner,  Judge,  dissenting : 
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10.  The  Act  of  October  13th,  1870,  only  requires  the 
performance  of  a  legal  duty  imposed  by  the  laws 
of  this  State,  at  the  date  of  the  contract,  which  le- 
gal duty,  if  not  performed  at  the  time  fixed  by  law, 
may,  under  section  866  or  the  Code,  be  performed  at 
any  time  thereafter.  And  it  is  clearly  within  the 
power  of  ^he  Legislature  to  impose  upon  the  suitors 
m  its  Courts  the  present  performance  of  said  duty  as 
a  condition  precedent  to  the  use  of  the  powers  and 
principles  of  the  Court  for  the  collection  of  the  debt 
upon  which  the  duty  arises.  Such  penalty  is  not  for 
the  past  failure  to  pay,  but  for  the  refusal  to  perform 
a  present  and  continuing  duty.    Ibid. 

W  ABNEB,  Judge,  dissenting. 

11.  The  provisions  of  the  Act  of  1870,  authorizing  de- 
fendants to  set-off  losses  resulting  from  the  war,  with- 
out connecting  the  plaintiff  with  the  occasion  or  cause 
of  such  losses,  is  unconstitutional.  While  we  recog- 
nize the  constitutional  competency  of  the  Legislature 
to  provide  a  remedy  by  which  an  existing  equity  may 
be  pleaded  and  proved,  we  hold  that  it  is  not  compe- 
tent for  the  Legislature  to  create  the  equity  as  well 
as  provide  the  remedy.  The  legislature  is  limited  by 
the  constitution  to  the  remedies  for  equities  in  which 
the  agency  of  the  plaintiff  may  be  established,  and  the 
loss  is  the  result  of  acts  done  or  caused  to  be  done  by 
him.     Chinnvs.  Hendry 557 

CONSTRUCTION  OF  STATUTES. 

1.  The  power  to  contract  for  the  construction  of  water- 
works for  the  city  of  Atlanta  was,  by  the  original 
charter  of  the  city,  and  by  the  Act  of  September  22, 
1870,  conferred  upon  the  Mayor  and  Council  of  t^e 
city,  and  no  portion  of  the  powers  over  the  construc- 
tion and  manaj^ement  of  such  works  passed  out  or 
away  from  the  Mayor  and  Council  under  said  Act  of 
September  22,  1870,  until  the  Water  Commissioners 
provided  for  by  that  Act,  as  the  successors  in  this  re- 
spect of  the  Mayor  and  Council,  were  not  only  elected, 
but  qualified  and  ready  to  succeed.     Wells  vs.  the  M. 

di  C,  of  Atlanta 67 

2.  Bust  et  al,  filed  their  motion  in  the  Court  below  to  be 
excused  as  jurors,  on  the  ground  that  they  were  mem- 
bers of  a  fire  company,  organized  in  1868,  and  ex- 
empted by  the  Legislature  from  jury  duty.  In  the 
opinion  of  the  Court,  taking  into  consideration  the 
Cfonstitution  of  1868,  Article  Y.,  section  6208  of  the 
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Code,  and  the  legislative  enactment  October,  1869,  pro- 
viding for  the  organization  of  juries,  together  with  all 
previous  exemptions  of  parties  from  liability  to  jury 
duty  on  account  of  age,  profession,  or  connection  with 
fire  or  other  companies,  were  repealed,  and  under  the 
present  laws  of  this  State  all  persons  otherwise  quali- 
fied over  the  age  of  twenty-one  years,  irrespective  of 
such  exemptions,  either  by  special  grant  or  general 
law,  and  who  are,  in  the  opinion  of  the  board  of  com- 
missioners, under  the  Act  of  1869,  upright  and  intelli- 
gent, are  liable  to  jury  duty  within  the  terms  of  that 
Act ;  and  the  right  to  excuse  jurors  from  the  perform- 
ance of  such  duty  is  vested  in  the  wise  discretion  of 
the  Judge  in  whose  Courts  such  persons  may  be 
drawn  or  summoned  to  appear,  upon  legal  grounds, 
applicable  to  each  case.    Ex  parte  Must  et  al 209 

See  Administrators  and  Executors^  1,  2. 
"    Constitutional  Law. 
"    Continuance,  3. 
"   Relief  Acts  of  1868  and  1870. 
"  Homestead  and  Exemption  of  Personalty,  7. 

CONTINUANCE. 

1.  Where  a  motion  for  a  continuance  was  made  upon  the 
ground  of  the  impression  and  belief  of  the  defendant, 
that  no  cases  under  the  Relief  Act  would  be  tried  on 
account  of  the  general  announcement  of  the  Judge  to 
that  effect  during  the  riding,  and  the  case,  in  the  opin- 
ion of  the  Court,  did  not  fall  within  the  provisions  of 
such  general  announcement : 

Held,  it  was  not  error  in  the  Court  to  overrule  the 
motion.     Bone  vs.  Graves 312 

2.  When  the  Court  allowed  that  plea  to  be  filed  by  the 
defendant,  it  materially  altered  and  changed  the  legal 
status  of  the  case  before  the  Court  and  jury,  so  far  as 
the  defendant's  liability  as  partner  was  concerned,  and 
if  the  plaintiffs  were  not,  in  the  discretion  of  the 
Court,  entitled  to  a  continuance  on  the  ground  of  sur- 
prise, they  certainly  were  entitled  to  introduce  evi- 
dence then  in  Court,  to  controvert  the  defendant's 
plea,  which  evidence  was  not  necessary  to  be  intro- 
duced to  entitle  the  plaintiffs  to  recover  against  the 
alleged  partnership  until  the  plea  was  allowed  to  be 
filed  by  the  Court.    Seymour,  Johnson  <&  Co.  vs.  Gobb.^  525 

3.  It  is  error  in  the  Court  below  to  refuse  a  continuance 
and  force  parties  to  trial  upon  the  admission  in  these 
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words :  <'  We  admit  and  do  not  contest  the  fact,  that 
the  witness  Fuller  would,  if  present,  testify  to  the 
facts  stated  in  the  above  affidavit."  Under  the  Code, 
section  3472,  to  force  a  trial  in  absence  of  witnesses 
by  the  admission  of  the  proof,  it  is  necessary  not  only 
to  admit  and  not  contest  the  fact  that  the  witness 
would  so  swear,  but  to  go  further  and  admit  the  facts 
to  be  true,  and  not  contest  their  truth.  Klugman  vs, 
Gammell 681 

CONTRACTS. 

1.  When  a  railroad  company  chartered  to  build  a  road 
from  Macon  to  Brunswick  (about  two  hundred  miles) 
had  completed  fifty  miles  of  the  same,  and  had  run 
the  part  completed  for  two  years  without  any  profit, 
and  were  wholly  unable  to  complete  the  road,  and  the 
stock  subscribed  and  paid  in  was  only  worth  twenty 
cents  on  the  dollar,  and  the  company,  at  a  general 
meeting  of  the  stockholders,  authorized  the  road  to 
be  leased,  or,  on  a  failure  of  this,  authorized  the  presi- 
dent and  directors  ^'to  take  any  steps  or  use  any 
means  which  they  may  deem  best  and  most  efficient 
to  relieve  the  company  from  its  present  embarrass- 
ments, and  this  without  calling  anv  other  meeting  of 
the  stockholders ;"  and  the  president  and  directors, 
failing  to  lease  the  road,  made  a  contract  with  certain 
builders  to  complete  one  hundred  and  fifty  miles  of  the 
line,  and  agreed  to  give  them  in  payment  therefor  cer- 
tain first  and  second  mortgage  bonds  and  to  issue  to 
them  certain  preferred  stock  in  the  whole  line,  and  to 
make  the  holding  of  a  certain  number  of  shares  of 
said  stock  a  qualification  of  a  maiority  of  the  direc- 
tors, and  at  the  next  meeting  of  the  stockholders,  the 
president  stated  to  them  that  a  contract  to  complete 
the  road  had  been  made,  not  going  into  particulars, 
but  stating  that  the  first  and  second  mortgage  bonds 
and  the  preferred  stock  was  to  be  issued,  but  not  under- 
taking to  give  anything  more  than  a  mere  general 
synopsis  of  the  contract,  and  there  was  no  objection 
made  by  any  of  the  stockholdei*8,  and  the  builders 
went  forward  and  built  the  road  and  received  the 
bonds  and  the  stock : 

Meld,  That  is  too  late  for  any  of  the  old  stockholders, 
after  the  contract  has  been  executed,  to  complain  that 
there  were  terms  in  the  contract  not  disclosed  to  them, 
which,  if  they  had  known,  they  would  not  have  con- 
sented to,*  there  being  no  charge  of  concealment  or 
deception,  and  the  ignorance  on  their  part  being  only 
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the  result  of  their  own  failure  to  examine  the  contract, 
which  was  open  to  their  inspection.  HazUhurst  et  oL 
V8.  The  Savannah,  Griffin  &  North  Alabama  B,  B.  Co...   13 

2.  When  there  was  a  contract  between  a  certain  rail- 
road company  and  certain  contractors,  in  which  it  was 
stipulated  that  the  chief  engineer  of  the  company 
should  be  the  arbiter  to, settle,  in  the  first  instance, 
any  disputes  as  to  the  work,  and  it  was  also  agreed 
that  the  contractors  should  have  the  proceeds  of  the 
running  of  the  road,  as  it  was,  mile  by  mile,  comple- 
ted, until  the  whole  was  completed  and  accepted  by 
the  company,  and  the  chief  engineer  and  president  of 
the  company,  eleven  months  before  the  time  fixed  for 
the  completion  and  when  the  road  was  in  many  re- 
spects not  completed  according  to  the  contract,  ac- 
cepted the  road  as  finished,  with  a  view  of  putting 
the  whole  road  immediately  at  work  for  the  company 
and  completing  the  unfinished  work  with  the  pro- 
ceeds, and  his  acts  were  shortly  after  reported  to  a 
meeting  of  the  stockholders,  who  acquiesced  in  the 
transaction  and  continued  for  nearly  a  year  to  acqui- 
esce in  the  running  of  the  road  and  receipt  of  its  earn- 
ings, it  is  too  late  for  a  small  portion  of  the  stockhold- 
ers to  complain  of  this  action  of  the  engineer,  and  to 
ask  that  an  account  be  taken  of  the  actual  value  of 
the  work  done,  and  that  the  builders  be  only  allowed 
that  value,  especially  if  there  be  no  offer  to  bring  that 
value  in  money  into  Court.     Ibid. 

3.  General  Pope,  under  the  Beconstruction  Acts  of  Con- 
gress, appointed  a  Mayor  and  Council  for  Augusta, 
and  they  elected  Bamsey  a  policeman  for  one  year,  at 
a  fixed  salary.  Before  the  end  of  the  year,  a  new 
Mayor  and  Council  were  elected,  pursuant  to  an  Act 
of  the  General  Assembly  of  Georgia,  and  they  elected 
new  policemen  and  ousted  Bamsey : 

JEdd,  That  Bamsey  could  not  recover  his  salary  for 
his  unexpired  term.  (R)  The  City  Council  of  Augusta 
vsRamsey 140 

4.  A  corporation,  though  of  the  same  name  with  a  part- 
nership, doing  business,  by  the  same  agent,  before  the 
date  of  the  charter,  is  not  the  same  person,  and  to  make 
it  liable  for  a  debt  due  from  the  partnership,  a  parol 
promise  by  the  president,  without  a  new  consideration, 
IS  not  sufficient.  There  must  be  a  writing,  signed  by 
the  party  to  be  charged,  or  by  its  agent  expressly  au- 
thorLeed,  or  it  must  be  shown  that  the  incorporation 
has  received  the  consideration.  The  Georgia  thmpantf 
V8.  CastUberry 187 
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5.  The  assignment  and  transfer  of  the  certificate  hy 
Watterer  to  the  petitioner,  vested  the  right  and  title 
thereto  in  him  as  his  assignee,  and  he  was  entitled  to 
be  paid  the  amount  due  thereon,  as  well  as  the  interest 
due  on  both  certificates.     Wilkinson  vs.  Cheatham 258 

6.  Where  an  instrument  was  executed  by  a  party  in  the 
nature  of  a  bill  of  sale,  but  the  language  used  showed 
the  intent  of  the  parties  to  be  the  execution  of  a  mort- 
gage: 

Meldy  That,  inasmuch  as  this  instrument  was  only  a 
security  for  loan  of  money  to  be  made  by  the  advances 
towards  the  cultivation  of  a  growing  crop,  it  passed 
no  title  to  the  mortgaged  property,  nor  right  of  pos- 
session thereto,  so  as  to  authorize  the  mortgagee  to 
bring  an  action  of  trover  for  the  recovery  of  cotton 
grown  upon  the  place.    Stokes  vs.  Hollis 262 

7.  Where  the  facts  set  up  by  the  complainant  do  not 
show  fraud  in  the  original  purchase.  Courts  of  equity 
will  not  interfere  to  protect  vendors  from  losses;  and 
only  in  cases  of  fraud,  unmixed  with  negligence  upon 
the  part  of  persons  giving  credit,  will  equity  inter- 
pose its  powers  to  aid  the  vendor  in  the  assertion 
of  his  legal  rights  to  prevent  the  consummation  of 
fraud.    Boone  vs.  Collins 278 

8.  It  appeared  from  the  record  that  Stokes,  a  country 
merchant,  had,  under  a  contract  with  a  neighboring 
planter,  advanced  supplies  and  money  to  make  a  crop, 
and  he  was  to  have  control  of  the  same,  and  to  be 
first  paid  from  the  proceeds ;  that  during  the  summer, 
Duncan  &  Johnson,  commission  merchants  at  Savan- 
nah, also  advanced  supplies  and  money  to  the  planter, 
with  the  notice  of  Stokes'  claim,  it  being  understood 
that  cotton  would  be  sent  to  them  at  Savannah  for 
sale,  out  of  which  they  would  be  paid ;  all  the  parties 
believing  that  a  crop  of  three  hundred  or  three  hun- 
dred and  fifty  bales  would  be  made.  On  October  16th, 
after  thirty-nine  bales  had  been  sent  to  Duncan  & 
Johnson,  Stokes  wrote  to  them  a  letter,  stating  that 
the  planter  wanted  some  money,  and  desired  his  cot- 
ton  sold  as  it  arrived,  unless  they  would  advance  upon 
it  and  hold  it  for  a  better  market,  and  adding,  that  as 
the  planter  owed  both  of  them,  it  was  proposed,  as  a 
mutual  arrangement,  that,  if  any  cotton  was  sold,  Dun- 
can &  Johnson  should  pay  its  expenses,  and  the  balance 
should  be  divided  between  them,  to- wit:  Duncan  & 
Johnson  and  Stokes,  on  their  several  debts.  After- 
wards, other  cotton  was  sent  to  Duncan  &  Johnson,  and 
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they  sold  the  whole,  Bay  eighty  bags,  paying  expenses, 
and  sending  half  the  proceeds  to  Stokes,  and*retaining 
half  on  their  debt,  which,  at  the  time,  was  thus  dis- 
charged. Duncan  &  Johnson,  expecting  further  ship- 
ments from  the  expectation  of  the  crop,  and  from 
their  understanding  of  Stokes*  letter,  made  further 
advances  to  the  planter.  Stokes,  finding  the  crop 
would  be  only  one  hundred  and  seventy-five  bales,  in- 
stead of  three  hundred  or  three  hundred  and  fifty,  by 
direction  of  the  planter  and  to  save  himself,  sent  for- 
ward the  balance  of  the  cotton  to  other  Savannah 
merchants,  and  sold  the  same,  and  took  the  whole  of 
the  proceeds  on  his  own  debt: 

Held,  That  there  was  nothing  in  the  letter  of  Stokes, 
of  October  15th,  to  bind  him  to  send  forward  the 
whole  of  the  crop  to  Duncan  <&  Johnson,  and  it  was  error 
in  the  Court  to  charge  the  jury  that  he  was  so  bound. 
Stokes  vs.  Duncan  df  Johnson 297 

9.  Whore  A,  being  fairly  indebted  to  B,  in  discharge  of 
the  debt,  sold  him  the  north  half  of  lot  number  eighty- 
six,  and  A,  being  in  debt  to  others,  it  was  arranged 
that  B  should  take  a  deed  to  the  u:hole  loty  and  make 
a  title  to  A*8  wife  for  the  south  half,  and  the  deeds 
were  so  made,  and  A  afterwards  sold  the  whole  lot  to 
C,  who  had  notice  of  the  transaction  between  A  and 
B: 

Held,  That  the  contract  as  to  the  two  halves  of  the 
lot  being  severable,  the  fraud  as  to  the  south  half  did 
not  vitiate  the  whole,  and  the  jury  having  set  aside 
the  whole  deed,  it  was  not  error  in  the  Court  to  grant 
a  new  trial  as  to  the  north  half.  Allen  et  aL  vs.  Brown 
etal 305 

CONYEYANCES. 

1.  Prior  to  the  Act  of  1866,  a  conveyance  of  land  to  the 
wife,  without  any  words  showing  it  was  for  her  sole 
and  separate  use,  vested  the  title  in  her  husband,  espe- 
cially when  the  consideration  paid  therefor  was  the 
property  of  the  husband.     Whitehead  vs.  Arline  et  al..  221 

2.  Where  a  deed  was  executed  by  W.,  conveying  certain 
described  lands  to  M.,  trustee  for  M.  E.  M.  and  her 
children,  in  fee  simple,  and  warranting  the  title  thereto: 
Held,  That  M.  E.  M.  and  her  children,  then  in  life, 
took  an  estate  in  the  land  as  joint  tenants,  under  our 
law,  as  tenants-in-common.    Loylcss  vs.  Blackshcar  etal.  327 

3.  Held  also,  That  an  order  to  sell  the  trust  estate  of 
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Mrs.  B.,  formerly  Mrs.  M .  B.  M.,  passed  only  her  in- 
terest in  the  land,  and  not  the  interest  of  her  children, 
who  were  no  parties  to  that  proceeding.    Ibid. 

See  Contracts^  9. 

CO-OBLIGORS.    See  Joint  Obligors. 

CORPORATIONS. 

1.  It  is  not  ultra  vires  for  a  railroad  company,  by  its  di- 
rectors, to  contract  to  issue  to  contractors  for  the 
completion  of  the  road  preferred  stock  in  the  com- 
pany, in  payment  for  work  to  be  done,  and  to  agree 
that  a  majority  of  the  directors  shall  be  the  holders 
of  a  certain  number  of  shares  of  said  preferred  stock  ; 
provided  the  number  of  shares  agreed  to  be  issued 
does  not  make  the  whole  amount  of  shares  greater 
than  the  capital  stock  authorized  by  the  C'harter. 
Warner,  J.,  dissenting.    Hazlehurst  et  cd,  vs.  The  S., 

G.  &  N.  A.  R.  R.  Co 13 

2.  The  Macon  &  Brunswick  Railroad  Company  has  no 
power,  under  its  charter,  to  purchase  stock  in  another 
railroad,  or  to  contract  with  others,  for  a  considera- 
tion, to  purchase  the  same  and  run  it  in  the  control  of 
said  other  road  for  the  benefit  of  the  Macon  &  Bruns- 
wick Railroad.  Such  a  contract  is  ultra  vires,  and  the 
use  of  the  State  indorsed  bonds,  issued  by  virtue  of 
the  Act  of  1871,  is  illegal,  and  any  stockholder  may 
come  into  equity  to  prevent  it.    Ibid. 

3.  It  is  the  right  of  any  stockholder  in  the  Macon  & 
Brunswick  Railroad  to  require  the  company  to  set 
aside  the  two  per  cent,  sinking  fund  required  by  the 
Legislature  of  1865-6,  on  its  indorsement  of  the  bonds 
of  the  company ;  but  it  must  appear,  before  a  Court 
of  equity  is  resorted  to,  that  a  fkir  effort  has  been 
made  by  the  complainant,  to  procure  this  to  be  done 
by  the  company.     Ibid. 

4.  The  power  to  contract  for  the  construction  of  water- 
works for  the  city  of  Atlanta  was,  by  the  original 
charter  of  the  city,  and  by  the  Act  of  September  22, 
1870,  conferred  upon  the  Mayor  and  Council  of  the 
city,  and  no  portion  of  the  powers  over  the  construc- 
tion and  management  of  such  works  passed  out  or 
away  from  the  Mayor  and  Council  under  said  Act  of 
September  22,  1870,  until  the  Water  Commissioners 
provided  for  by  that  Act,  as  the  successors  in  this  re- 
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Bpect  of  the  Mayor  and  Council,  were  not  only  elected, 
but  qualified  and  ready  to  succeed.  Wells  vs.  The 
M,  df  C.  of  Atlanta 87 

6.  When  a  municipal  corporation  is,  by  its  proper  offi- 
cers, acting  within  the  scope  of  its  powers,  a  Court  of 
equity  will  not,  at  the  instance  of  the  tax-payers  of 
the  corporation,  interfere  to  restrain  or  control  its  ac- 
tion, on  the  ground  that  the  same  is  unwise  or  extrav- 
agant. To  sustain  such  interference,  it  must  appear 
either  that  the  act  is  ultra  vires  or  fraudulent  and  cor- 
rupt.   Ibid, 

6.  A  corporation,  though  of  the  same  name  with  a  part- 
nership, doing  business,  by  the  same  agent,  before  the 
date  of  the  charter,  is  not  the  same  person,  and  to 
make  it  liable  for  a  debt  due  from  the  partnership,  a 
parol  promise  by  the  president,  without  a  new  consid- 
eration, is  not  sufficient.  There  must  be  a  writing, 
signed  by  the  party  to  be  charged,  or  by  its  agent 
expressly  authorized,  or  it  must  be  shown  that  the 
incorporation  has  received  the  consideration.  The 
Georgia  Co,  vs,  Castleberry 187 

7.  Under  the  provisions  of  the  charter  of  the  Macon  k 
Western  Railroad  Company,  that  company  had  the 
legal  power  and  authority  to  lease  the  road  to  the 
Central  Railroad  &  Brnking  Company  of  Georgia,  and 
the  latter  company  had  the  legal  power  and  author- 
ity, under  the  provisions  of  the  Act  of  1852,  to  accept 
said  lease  as  specified  in  the  contract  set  forth  in  the 
record.  The  C,  R,  R,  4?  Banking  Co,  et  at,  vs.  The  M,  dk 

C,  of  Macon  et  al 605 

COEROBORATION.— See  Criminal  Law,  15,  21 

COUNTS. 
Joinder  op — See  Criminal  Law,  9. 

CRIMINAL  LAW. 

1.  When,  upon  the  trial  of  an  indictment  for  murder, 
the  Judge  admitted  evidence  of  the  character  of  the 
accused  for  violence,  and  also  of  the  deceased  for  peace- 
ablenoss,  the  same  not  being  in  rebuttal  and  objected 
to  by  the  prisoner : 

Held,  That  such  ruling  was  error,  under  the  well  es- 
tablished principles  of  the  law  of  evidence.  Pound 
vs.  The  State 
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2.  Where  the  accused,  by  his  counsel,  offered  in  evidence 
the  testimony  of  a  witness,  taken  down  by  the  Court 
in  a  former  trial,  and  the  Court  rejected  it,  except  such 
parts  as  he  decided  to  be  in  conflict,  characterizing 
such  testimony  as  hearsay : 

Heldy  That  such  testimony,  taken  down  in  writing  on 
a  former  trial,  when  properly  proven,  may  be  offered 
in  evidence  by  either  party  to  discredit  the  witness,  in 
whole  or  in  part — in  whole,  to  show  the  negative  of 
something  stated,  not  testified  to  on  former  examina- 
tion, or  in  part  to  contradict  the  witness,  and  such 
evidence  may  be  read  to  the  jury,  who  will  apply  it 
by  their  memory  of  what  was  then  sworn  to  before 
them,  and  adjudge  the  question  of  its  conflict  or  its 
materiality,  and  such  application  and  consideration  is 
a  question  for  the  jury  under  the  charge  of  the  Court. 
Ibid. 

3.  When  the  Court  admitted  in  evidence  a  particular  act 
of  insult,  a  quarrel  between  the  prisoner  and  deceased, 
occurring  several  months  before  the  homicide,  and  not 
connected  with  the  cause  occasioning  it  : 

Held^  That  the  admission  of  acts  of  previous  quarrels, 
of  particular  acts,  to  be  admissible  against  the  prisoner, 
must  not  be  a  separate,  distinct  and  independent  act, 
but  there  must  be  some  link  of  association,  something 
which  draws  together  the  preceding  and  subsequent 
acts,  something  which  gives  color  of  cause  and  effect 
to  the  transaction,  and  sheds  light  upon  the  motive  of 
the  parties,  to  render  such  particular  act  or  acts  ad- 
missible. The  state  of  feeling  generally  between  them 
may  go  in  evidence  to  illustrate  their  conduct  at  the 
time.    Ibid. 

4.  When  the  Court  charged  the  jury,  upon  the  facts, 
that  the  case  wae  without  the  provisions  of  section 
4266  of  the  Code,  but  such  section  was  qualified  by  the 
provisions  of  section  4267 : 

Held,  That  the  Court  erred  in  the  application  of  sec- 
tion 4267  to  the  cases  provided  for  by  section  4266,  as 
that  section  is  applicable  to  cases  only  where,  afler 
persuasion,  remonstrance,  or  other  gentle  measures 
used,  a  forcible  attack  and  invasion  on  the  property 
or  habitation  of  another  cannot  be  prevented,  it  shall 
be  justifiable  homicide  to  kill  the  person  so  forcibly 
attacking  and  invading  the  property  or  habitation  of 
another,  and  the  only  justification  to  that  section  is : 
<<  But  it  must  appear  that  such  killing  was  absolutely 
necessary  to  prevent  such  attack  and  invasion,  and 

Vol.  ZLin— 44. 
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that  a  serious  personal  injury  was  intended  or  might 
accrue  to  the  person,  property  or  family  of  the  person 
killing."  Ibid. 

5.  Held  again,  Under  this  section  4296,  construed  with 
the  other  sections  upon  the  same  subject  matter,  the 
use  of  the  word  person  in  the  concluding  paragr^)h 
is  to  be  taken  in  its  connection  with  habitation,  prop- 
erty or  family,  and  virtually,  only  such  cases  arise 
when  the  party  is  attacked  in  the  manner  prescribed 
in  the  view  of  his  domicil  and  in  the  protection  of 
either  person  or  property  connected  therewith.    Ibid. 

6.  When  several  witnesses  were  introduced  in  a  case, 
and  the  Judge  selects  one  by  name,  and  charges  the 
jury,  "If  you  believe  A,  then  the  homicide  set  out  in 
the  indictment  is  murder :" 

Held,  To  bo  error ;  for  it  excluded  the  consideration 
of  the  whole  case  from  the  jury,  and  such  exclusion 
involved  material  questions  of  fact  in  the  case.  Ibid, 

7.  When  the  Court  complimented  a  witness  for  the 
prosecution,  the  mere  fact  of  compliment  being  certi- 
fied without  giving  the  language  used : 

Held,  That  such  action  by  the  Court  was  calculated 
to  give  an  improper  potency  to  the  influence  of  his 
testimony,  and  was  not  proper  in  a  case  involving  life. 
Ibid. 

8.  When  the  fact  appeared,  upon  motion  for  new  trial, 
by  the  affidavit  of  the  sherifl;  that  he  had,  at  the  re- 
quest of  the  jury,  brought  to  them,  in  their  room, 
loose  papers,  purporting  to  be  the  evidence  in  the  case, 
not  knowing  what  the  papers  consisted  of,  and  no  ex- 
culpatory explanations  given : 

Held,  That,  in  a  case  of  murder,  a  new  trial  ought  to 
have  been  granted  upon  this  ground.  For  the  purity 
of  jury  trials,  nothing  is  more  to  be  guarded  than  the 
introduction  into  their  rooms  of  papers  relating  to 
the  case,  without  the  sanction  of  the  Court.  The 
question  is  not  what  material  injurj^  they  did,  but  the 
possibility  of  injury  resulting  from  an  illegal  act.  Ibid, 

9.  Where  an  indictment  was  found  against  a  party  con- 
taining two  counts — one  for  assault  with  intent  to 
murder,  by  using  a  knife,  etc.,  and  the  second  for  stab- 
bing— and  a  motion  was  made  to  quash  the  indictment 
upon  this  ground,  which  the  Court  overruled,  and  the 
case  proceeded,  and,  under  the  evidence,  the  jury,  by 
general  verdict,  found  the  prisoner  guilty,  and  a  mo- 
tion in  arrest  of  judgment  was  made  upon  the  grounds, 
first,  that  there  was  a  misjoinder  of  counts,  and  that 
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the  prisoner  had  not  been  famished  with  a  copy  of 
the  indictment  or  list  of  witnesses,  nor  had  waived 
them ;  and,  second,  upon  the  ground  that  the  jury 
found  a  general  verdict  of  guilty,  which  motion  the 
Court  overruled : 

Held^  That  the  Court  below  committed  no  error  in 
the  judgment  announced  in  this  case.  Under  the 
Code,  section  4303,  this  indictment  was  good,  and  the 
Constitution  of  Georgia,  in  the  declaration  of  rights, 
provides  for  furnishing  the  copy  and  list  of  witnesses, 
etc.,  on  demand  of  prisoner,  and  this  constitutional 
provision  controls  the  section  of  the  Code  4241  upon 
this  subject.    Dean  vs.  The  State 218 

10.  The  law  presumes  that  a  general  verdict  of  guilty 
was  intended  as  a  verdict  of  guilty  of  the  highest  of- 
fense charged  in  the  indictment.     (R.)     Ihid. 

11.  The  plaintiffs  in  error  were  indicted  for  murder  and 
convicted,  and  a  motion  for  a  new  trial  was  overruled 
by  the  Court : 

Meld,  That  the  practice  of  trying  the  competency  of 
jurors  by  the  Court,  under  the  law,  now  is,  after  the 
juror  has  satisfactorily  answered  the  statutory  ques- 
tions and  is  pronounced  competent,  the  party  putting 
such  juror  upon  trial  must  produce  evidence  of  the 
untruthfulness  of  his  answers,  and,  after  the  introduc- 
tion of  such  testimony,  it  is  within  the  province  of 
the  Court  to  hear  the  juror  or  examine  him  as  to  his 
explanation  in  the  premises.  The  object  of  the  law 
is  to  procure  fair  and  impartial  jurors,  and,  while  the 
formation  or  expression  of  an  opinion  upon  mere  ru- 
mor will  not  necessarily  disqualify  a  juror,  yet  the 
character  of  the  expression,  the  sources  of  information 
and  the  circumstance#under  which  it  has  been  used, 
are  matters  for  the  Court  to  consider,  in  ascertaining 
the  existence  of  bias  or  prejudice.  Neshit  vs.  The 
State 238 

12.  While  we  recognize  the  rule  governing  the  admis- 
sion of  dying  declarations,  as  laid  down  in  the  Code, 
section  3728,  yet  contiguity  to  death  and  the  fixed 
opinion  of  the  deceased  that  he  would  die,  coupled 
with  the  fact  of  his  being  then  dying,  from  compres- 
sion of  the  brain,  notwithstanding  the  physician's 
opinion,  constituted  such  a  condition  as  rendered  the 
evidence  admissible,  subject  to  the  charge  of  the 
Court.    Ibid. 

13.  And  we  hold  that  the  character  of  the  deceased  for 
wickedness,  and  his  disregard  of  the  laws  of  God,  are 
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cumstance  in  the  case.  Every  fact  or  circumstaQce 
shedding  light  upon  the  transaction  will  be  permitted 
to  go  to  the  consideration  of  the  jury,  either  in  attes- 
tation of  innocence  or  pointing  to  the  perpetrator  of 
the  crime;  and  the  facts  of  this  case  show  its  impor- 
tance and  materiality.     Ibid. 

26.  When,  in  the  argument  before  the  jury,  counsel  for 
the  State  contended  that  confessions  were  the  highest 
species  of  evidence,  and  the  counsel  for  the  defendant 
insisted  they  were  not,  under  the  i*ule  laid  down  in 
the  Code,  and  the  Court  refused  to  charge  the  jury 
that  they  were  not  the  highest  evidence,  but  charged 
the  jury  in  the  very  language  of  the  Code  on  the  sub- 
ject of  confessions: 

Meld,  That  this  was  no  error;  it  was  not  the  duty  of 
the  Judge  to  classify  the  evidence  as  to  its  weight  or 
consideration,  or  intimate  any  opinion  thereon.     Ibid, 

27.  When  the  evidence  in  the  case  was  mostly,  if  not 
entirely,  as  to  its  material  parts,  circumstantial,  and 
the  Judge  charged  the  jury  as  to  their  rights  under 
the  facts,  if  they  found  their  verdict  upon  circumstan- 
tial evidence,  reading  from  the  Code : 

Meldy  That  this  was  not  error,  for  the  reason  that  the 
jury  by  such  charge  were  only  instructed  as  to  their 
legal  rights  in  the  premises.     Ibid, 

28.  Where,  upon  the  trial,  after  some  of  the  jury  were 
in  the  box,  but  the  whole  not  irapanneled,  and  in  the 
presence  of  the  Court,  those  sworn  were  seen  by  coun- 
sel for  accused  reading  a  newspaper  which  contained 
an  article  reflecting  upon  the  counsel  for  prisoner,  etc., 
and  no  motion  or  notice  was  then  taken  in  regard 
thereto : 

Held,  That  this  was  not  such  irregularity  upon  the 
part  of  the  jury  as  would  be  sufficient  to  set  aside 
the  verdict,  and  that  such  acts  transpiring  in  the 
Court  room  and  in  the  presence  of  the  Court  and  of 
counsel,  when  not  objected  to,  will  not  be  favorably 
regarded  after  the  verdict.     Ibid. 

29.  When  a  juror  upon  a  criminal  case  has  been  placed 
upon  trial,  and  accepted  by  the  Court,  and  is  after- 
wards impeached  by  affidavits,  and  counter- affidavits 
sustain  him  and  his  cojurors,  and  show  he  was  the 
very  last  to  find  a  verdict  against  the  accused : 
Held,  That  the  juror  appears  by  the  proof  exculpated 
from  any  prejudice  arising  from  previous  statements 
made  by  him,  and  this  Court  will  not  set  aside  the 
verdict  of  the  jury  upon  such  point.     Ibid. 
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30.  When  all  the  faetfl  in  the  case  sustain  the  verdict, 
and  the  law  has  been  fairly  given  in  charge : 
Held^  That  the  Court  will  not  interfere  with  the  judg- 
ment of  the  Court  below,  refusing  a  new  trial.    Ihid. 

CUMULATIVE  EVIDENCE. 
See  New  Trial,  19,  22,  26,  27. 

DAMAGES. 

1.  Where  there  was  testimony  before  a  jury,  on  a  trial 
for  a  breach  of  a  contract  to  receive  and  pay  for  a 
fixed  number  of  railroad  stringers  at  $15  00  per  thou- 
sand feet,  and  there  was  evidence  of  the  number  of 
thousand  feet  in  the  lot  agreed  to  be  received,  and  also 
proof  that,  after  the  refusal,  the  market  price  of  lum- 
ber fell  to  »12  00,  then  $10  00,  and  then  $9  00  per 
thousand  : 

Held,  That  in  this  proof  there  were  all  the  elements 
necessary  to  enable  the  jury  to  arrive  at  the  damages 
to  the  plaintiflP.  The  Southwestern  E.  E.  Co.  vs.  Rowan 
<Sc  McCaury 411 

2.  Where  upon  the  trial  for  enticement  of  servants  from 
the  employment  of  another,  the  Court  permitted  evi- 
dence of  consequential  damages,  to  go  to  the  jury,  to 
the  effect  that  the  servants  he  first  employed  had 
provisions  and  those  he  subsequently  employed  to 
take  their  place  had  not,  by  which  he  was  compelled 
to  furnish  provisions,  and,  making  a  poor  crop,  such 
persons  were  unable  to  pay  him  for  the  provisions  fur- 
nished out  of  their  share  of  the  crop,  by  which  he  was 
damaged,  this  was  error.  The  damage  the  law  recog- 
nizes as  legal  to  bo  recovered  upon  such  actions  are 
actual  damages  sustained  by  the  act  at  the  time  of  its 
commission ;  and  the  expense  and  time  lost  in  getting 
other  servants,  or  injury  to  the  crop  by  interruption 
of  the  labor  thereon  or  failure  to  obtain  other  labor 
after  faithful  effort  to  do  so,  or  losses  of  like  charac- 
ter are  proper  and  legal  for  the  consideration  of  the 
jury.    Salter  vs.  Howard 601 

DECKEES. 

On  the  trial  of  an  equity  cause,  the  jury  found  the  fol- 
lowing special  verdict :  "  We,  the  jury,  find  that  Mar- 
cellus  O.  Markham  was  present  at  the  sale  made  by 
George  W.  Adair,  auctioneer,  of  the  property  of 
Holmes  Sells,  on  the  13th  September,  1866,  at  which 
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Calvin  W.  Hunnicutt  became  the  purchaser  of  the  lot 
described  in  exhibit  C,  attached  to  the  within  and 
foregoing  bill,  and  that  said  M.  O.  Markham  was  then 
and  there  present  and  assenting  to  said  sale."  On 
this  special  verdict  the  presiding  Judge  entered  a  de- 
cree that  the  defendant  be  estopped  from  enforcing 
his  mortgage  lien  upon  the  lot  purchased  by  the  com- 
plainant, and  perpetually  enjoining  him  from  doing 
so  :  Heldy  That  this  was  error,  in  view  of  the  facts 
disclosed  in  the  record.    Markham  vs,  HunnicM 449 

DEMAND. 
See  Belief  Acts  of  1864  and  1870,  15. 
"   Criminal  Law.  9. 

DEMURRER. 
See  Practice,  3. 
"  Equity  Pleading  and  Practice,  1,  8. 

DEVASTAVIT. 
See  Administrators  and  Executors,  1,  §. 

DEVISE.    See  Wills. 

DISCRETION. 
See  Injunctions,  5,  6,  7,  8. 
"  Scaling  Ordinance. 

DISMISSAL  OF  WRIT  OF  ERROR 
See  Bes  Adjudicata,  5. 

DISTRIBUTION  OF  ESTATES. 

As  between  the  judgment  creditors  of  an  intestate,  who 
obtained  their  judgments  after  the  intestate's  death, 
in  a  contest  for  money  in  the  hands  of  the  sheriff, 
raised  by  the  sale  of  the  intestate's  property,  the  old- 
est judgment  is  enlitled  to  be  first  paid,  in  the  absence 
of  any  evidence  of  the  insolvency  of  the  intestate's 
estate  or  any  reason  shown  why  the  money  should 
not  be  paid  to  the  oldest  judgment  as  between  the 
contesting  parties  before  the  Court.  Dupree  vs.  Ad- 
kins 475 

DIVORCE.    See  Practice  in  Supreme  Court,  7. 

DORMANT  JUDGMENTS. 
See  Equity  Jurisdiction,  3. 
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DOWBB. 

Where  a  married  woman  separates  from  her  husband, 
and  institutes  suit  for  permanent  alimony,  and  the 
huRband  in  response  sets  up,  by  way  of  cross-bill,  a 
prayer  for  the  reformation  of  an  ante-nuptial  settle- 
ment set  up  by  her  in  the  bill,  and  by  consent  of  par- 
ties, the  Court  reforms  the  instrument,  and  decrees 
permanent  alimony  to  the  wife,  with  counsel  fees  : 
Hddy  That  the  wife,  in  the  fact  of  her  separation  and 
the  institution  of  such  suit,  was  sui  juriSj  and  by  the 
decree  for  permanent  alimony  was  barred  of  dower  or 
future  interest  in  the  estate  of  her  husband  at  his 
death,  under  section  1742  of  the  Code,  and  the  decree 
in  the  premises  was  binding  upon  ail  parties  until  it 
was  set  aside.    Stewart  vs.  Stewart 294 

DYING  DECLAEATIONS. 
See  Criminal  Law^  12. 

HBAESAT;    See  Evidence,  14,  16. 

HOMESTEAD  AND  EXEMPTION  OP  PER- 
SONALTY. 

1.  Upon  appeal  from  the  judgment  of  the  Ordinary, 
setting  apart  a  homestead  of  realty  and  personalty 
exemption,  it  is  error  in  the  Court  to  restrict  the  jury 
to  find  for  or  against  the  homestead,  etc.,  as  platted ; 
the  whole  case  comes  up  by  the  appeal,  and  the  Court 
should  administer  the  law  with  regard  to  its  terms 
and  provisions.    Kirtland,  Babcock  £  Bronson  vs.  Davis.  318 

2.  The  Act  of  1869  applies  to  personalty,  and  the  wife, 
in  making  application  for  exemption  of  personalty,  is 
bound  by  the  fraud  or  concealments  of  property  by 
her  husband,  and  must  conform,  in  such  proceedings, 
to  the  provisions  of  the  Act  of  1869.    Ibid. 

3.  The  crop  made  upon  a  rented  place  is  subject  to  the 
lien  of  the  landlord  for  his  rent,  and  if  the  same  has 
been  set  apart  as  an  exemption  for  the  benefit  of  the 
family  of  the  tenant,  it  is,  nevertheless,  subject  to  levy 
and  sale  for  the  payment  of  the  rent,  the  claim  for 
rent  being  in  the  nature  of  purchase-money.     Harrell 

vs.  Fagan 339 

4.  When  Gunn  obtained  a  judgment  against  Hall  in 
May,  1866,  and  in  June,  1868,  Miller  purchased  a  tract 
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of  land  from  the  heirs-at-Uw  of  Hall,  who  died  after 
Gunn  obtained  his  judgment  against  her,  and  Miller 
claimed  a  homestead  on  the  land  as  against  Gunn's 
judgment: 

Meld,  That  Miller,  the  purchaser  of  the  land  from  the 
heirs  of  Hall,  the  defendant  in  the  judgment,  was  not 
entitled  to  claim  a  homestead  on  the  land  as  against 
Gunn's  judgment..     Gunn  vs.  Miller 377 

5.  Where,  on  a  bill  filed  by  an  executor  for  direction, 
and  for  the  distribution  of  the  assets  to  which  the 
heirs,  legatees  and  creditors  were  parties,  there  was 
a  final  decree  distributing  the  assets . 

Held,  That  the  widow  and  minor  children  were  not 
entitled  to  a  bill  of  review,  on  the  ground  that  no 
homestead  and  exemption  was  decreed  to  them  accord- 
ing to  the  Constitution  and  laws  of  the  State.  If 
they  were  entitled  to  such  a  homestead  at  the  date  of 
the  decree,  they  should  have  set  it  up ;  and  if  they 
were  not,  any  subsequent  law  will  not,  without  express 
words,  be  held  to  authorize  the  decree  to  be  opened, 
so  as  to  let  in  the  claim.    Moore  vs.  Gill 388 

6.  Where  one,  who  was  not,  in  fact,  the  head  of  a  family, 
applied  for  a  homestead  as  such,  under  the  Act  of  1868, 
and  the  same  was  laid  off  to  him,  and  being  in  posses- 
sion thereof,  it  was  levied  upon  to  satisfy  a  fi.  fa. 
against  him,  and  he  dying,  the  homestead  was  claimed 
by  his  heirs-at-law : 

Held,  That  on  the  trial,  it  was  not  error  in  the  Court 
to  reject  the  exemplification  from  the  Ordinary,  laying 
off  the  homestead,  the  claimants  not  pretending  that 
they  claimed  under  the  family.  Fierce  et  al.  vs.  Be- 
Graffenried 392 

7.  A  purchaser  of  land  at  a  sheriff's  sale,  under  the  judg- 
ment of  a  creditor,  on  which  a  homestead  is  claimed, 
is  as  much  within  the  reason  and  spirit  of  the  Act  of 
1868  as  the  creditor  under  whoso  judgment  ho  derives 
his  title,  and  may  be  heard  and  make  the  same  objec- 
tions to  granting  the  homestead  as  the  creditor,  under 
whose  judgment  he  derives  his  title  to  the  land,  could 
make.    Zom  vs.  Walker 418 

8.  A  sold  property  to  B,  to  pay  his  debt  to  B.  Subse- 
quently A  applied  to  the  Ordinary  for  an  exemption 
of  certain  property,  and  in  his  schedule  included  said 

property  sold  to  B.     Pending  this  application,  A  and 
^,  who  had  had  dealings  subsequently  to  as  well  as  be- 
fore said  sale  to  B,  submitted  their  matters  to  arbitra- 
tion.   The  arbitrators  awarded  that  A  owed  B  a  sum 


g 
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of  money,  and  that  said  sale  was  valid,  but  directed 
that  if  A  paid  said  sum,  he  should  have  back  said 
property : 

jReld,  That  said  property  could  not  be  exempted  till 
said  sum  was  paid.     Gill  vs.  Mizell 589 

HOMICIDE. 
Justifiable — See  Criminal  Law,  4,  6. 

HUSBAND  AND    WIFE. 
See  Dower. 
**   Married  Women, 
"   Homestead  and  Exemption  of  Personalty ,  2. 

ILLEGALITY. 

Where  a  judgment  was  had  in  the  Superior  Court  in  Sep- 
tember, 1868,  on  a  promissory  note  purporting  to  be 
"  for  value  received,"  and  an  illegality  was  filed  in 
1870,  setting  up  that  the  consideration  of  the  note  was 
the  hire  of  slaves  : 

Meldy  that  this  ought  to  have  been  pleaded  on  the  trial, 
and  the  illegality  was  properly  overruled.  Miller  vs. 
Albritton 273 

IMPEACHING  WITNESSES. 
See  Criminal  Law,  17,  24. 

INDOKSERS. 

1.  Under  section  3755  o^  the  Code  blank  indorsements 
of  negotiable  paper  may  always  be  explained  between 
the  parties  themselves,  and  when  taken  with  notice 
of  dishonor,  or  of  the  actual  facts  of  such  indorsement ; 
and  where  one  indorsed  a  note  payable  to  his  order, 
with  the  distinct  agreement  that  he  did  so  only  to  pass 
the  title,  and  that  he  was  to  be  under  no  liability  as 
indorser,  and  the  plaintiff  in  the  suit  took  the  paper 
with  full  notice  of  the  facts  : 

Held,  that  the  Court  erred  in  sustaining  a  demurrer 
to  a  plea  fully  setting  up  this  defense  by  the  indorser. 
Stapler  vs.  Burns 382 

2.  Where  a  note  is  indorsed  "  to  be  liable  only  in  the 
second  instance,"  the  indorser  is  not  liable  until  the 
maker  of  the  note  has  been  sued  to  insolvency,  or 
some  legal  excuse  alleged  for  not  having  done  so ;  but 
if  it  be  alleged  and  proved  that  the  maker  of  the  note 
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is  notoriouBly  insolvent,  and  was  so  at  the  time  of  the 
indorsement,  that  woald  be  a  sufficient  legal  excase 
for  not  suing  the  maker  of  the  note  to  ascertain  that 
fact.    Pittman  V8,  Chisclm 442 

INFANTS.— See  JESedment,  1. 

INJUNCTIONS. 

1.  A  Court  of  equity  of  this  State  will  not  enjoin  non- 
residents of  the  State,  who  are  not,  and  cannot  be 
served  with  process,  and  who  are  outside  of  its  boun- 
daries, from  doing  acts  of  a  personal  character  beyond 
the  State  lines  and  beyond  the  jurisdiction  of  its 
process,  for  contempt  of  its  order.  Warner,  J.,  dis- 
sents. Hazlehurst  vs.  The  S.,  G.  dc  N,  A.  B,  R.  Co. 
etal 13 

2.  Unless  the  Chancellor  has  abused  his  discretion  in 
refusing  an  injunction,  this  Court  will  not  interfere. 
(R.)    Bridwell  vs.  McNair 176 

3.  If  a  meritorious  bill  of  exceptions  be  dismissed  here 
because  of  a  mistake  made  by  the  certifying  Judge 
and  without  the  fault  of  counsel,  equity  will  restrain 
the  enforcement  of  the  judgment  thus  affirmed  till  the 
matters  set  up  in  the  dismissed  bill  of  exceptions  can 

be  heard.    (K.)    Kohn  vs.  Lovett 179 

4.  A  Court  of  equity  will  not  enjoin  the  vendor  of  a 
tract  of  land  from  the  collection  of  the  purchase-money 
due  therefor  by  the  vendee,  when  the  latter  is  in  pos- 
session of  the  land,  on  the  ground  of  a  bare  fear  of  a 
failure  of  the  vendor's  title;  the  complainant  must 
allege  such  facts  in  his  bill  as  will  affirmatively  show 
such  a  prior  incumbrance  or  outstanding  title  as  will 
defeat  the  vendor's  title,  under  which  the  vendee  holds 
possession  of  the  land.     Cantrell  vs.  Cobb 193 

5.  The  question  of  retaining  or  dissolving  an  injunction 
is  vested  in  the  sound  discretion  of  the  Court  below, 
and  in  cases  where  the  evidence  is  conflicting,  and 
especially  when  fraud  is  charged,  this  Court  wul  not 
interfere  to  control  the  discretion  of  that  Court  in>e- 
taining  the  injunction  until  the  final  hearing  of  the 
cases.    Hollisvs.  Williams 214 

6.  The  granting  or  dissolving  of  an  injunction,  on  the 
facts,  is  largely  in  the  discretion  of  the  Chancellor, 
and  this  Court  will  not  control  that  discretion  unless 

it  has  been  abused.     Clark  et  al.  vs.  Herring  dh  Mock...  226 
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7.  And  again  this  Court  will  not  reverse  the  judgment 
of  the  Court  below  granting  or  refusing  injunction, 
except  in  cases  of  the  abuse  of  the  power  vested  by 
law  in  the  Chancellor.    McDonald  vs.  Davis 856 

8.  Unless  it  is  apparent  that  the  presiding  Judge  of  the 
Court  below  has  violated  some  legal  or  equitable  rule 
in  refusing  to  grant  an  injunction,  this  Court  will  not 
interfere  with  the  exercise  of  his  discretion.    JRowland 

V8,  Bansome  dh  Co 390 

INSURANCE.— See  Frincipal  and  Agent,  1. 

INTEREST. 

1.  Where  A  had  advanced  money  to  B,  to  comply  with 
B's  bid  at  a  sheriff's  sale  of  a  tract  of  land,  and,  to  se- 
cure himself,  took  the  sheriff's  deed  to  the  land,  agree- 
ing that,  in  the  payment  of  the  money,  to-wit :  940  00, 
with  liberal  interest,  he  would  make  B  a  title,  and 
shortly  after  B  tendered  the  money,  with  920  00  addi- 
tional, as  interest,  and  B  refused  to  comply,  and  on  a 
hill  filed,  the  jury  decreed  that  A  should  make  the 
deed  on  B  paying  8110  00: 

Heldy  That  the  verdict  was  illegal,  since  940  00,  with 
legal  interest,  was  all  that  B  was,  in  any  event,  as 
shown  by  the  record,  bound  to  pay.  Weaver  vs.  Chaun- 
cey 843 

2.  Under  the  facts  in  this  case,  the  verdict  for  specific 
performance  is  sustained  by  the  evidence,  and  we  af- 
firm the  judgment  with  instruction  to  add  interest 
thereto,  since  the  maturity  of  the  note,  as  the  proof 

of  tender  did  not  stop  interest.  Dumas  vs.  Pepper 861 

INTERROGATORIES. 

It  is  not  a  good  objection  to  testimony  taken  by  inter- 
rogatories, that  the  firm  name  of  the  witnesses,  in- 
stead of  their  given  names,  is  inserted  in  the  commis- 
sion, where  they  signed  the  interrogatories  by  their 
given  names.  Signing  at  the  place  where  the  com- 
missioners should  sign,  is  a  good  subscription  to  their 
answers.    (R.)    Burnett  db  (^.  vs.  Blackmar  &  Chandler.  569 

INTRUDERS. 

1.  When  a  warrant  was  sued  out  by  the  plaintiff  to  re- 
move the  defendant  from  her  land  as  an  intruder,  un- 
der the  provisions  of  the  Code,  and  a  counter-affidavit 
being  filed,  on  the  trial  of  the  issue  in  the  Superior 
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Court,  the  jury  found  a  verdict  for  the  plaintiff  and 
the  Court  granted  a  new  trial  in  the  case : 
Seld,  That  the  Court  erred  in  granting  the  new  trial, 
as  there  is  no  evidence  in  the  record  that  the  defend- 
ant in  ^ood  faith  claimed  a  legal  right  to  the  possession 
of  the  land.     Turner  vs,  Barfield 267 

2.  When  a  defendant  is  in  possession  of  land  under  a 
deed  claiming  legal  right  to  the  possession  of  the 
premises  in  good  faith,  he  cannot  be  ejected  therefrom 
as  an  intruder,  under  the  4000th  section  of  the  Code. 
Bussell  vs.  Chambers 478 

JOINT  OBLIGORS. 

A  suit  was  instituted  upon  a  joint  note,  and  one  only 
was  served,  and  at  the  trial,  upon  objection  made, 
plaintiff's  counsel  discontinued  the  suit  as  to  the  party 
not  served,  upon  which  the  defendant  then  pleaded 
the  facts  in  abatement,  to  which  plea  a  demurrer  was 
filed,  which  the  Court  sustained,  and  then  defendant 
excepted  to  the  judgment  and  retired : 
Held,  Under  section  3274  of  the  Code,  it  was  error  in 
the  Court  to  have  sustained  the  demurrer  to  the  plea. 
This  plea  distinctly  set  out  the  facts  ;  it  showed  that 
the  note  was  joint,  that  the  joint  contractor,  not 
served,  lived  in  the  jurisdiction  of  the  Court  and  in 
the  county  where  the  Court  was  then  sitting.  Booher 
vs.  Worrill 587 

JOINT  TENANTS.    See  Conveyances,  2,  3. 

JURISDICTION  OP  THE  SUPERIOR  COURT. 

1.  Where  the  bill  shows  the  Act  of  the  Legislature 
changing  county  lines  had  placed  the  land  in  contro- 
versy within  a  different  county  from  that  in  which  the 
suit  respecting  the  title  thereto  was  tried,  and  the  judg- 
ment obtainedthereon  in  such  county  is  about  being  en- 
forced by  the  eviction  of  the  parties,  and  this  bill  was 
filed  to  pray  the  interposition  of  a  Court  of  equity  by 
injunction  to  restrain  such  eviction,  and  the  Court  re- 
fused the  injunction : 

Held^  That  this  was  error.  The  Act  changing  the 
county  lines  deprived  the  Court  trying  the  case  of  any 
jurisdiction  in  the  premises,  and  the  process  of  the 
Court  under  it  ought  not  to  bo  enforced.  Kelly  vs. 
Tate 635 

2.  Under  the  Constitution  of  1868,  the  Superior  Court 


INDEX.  711 

has  concurrent  jurisdiction  with  the  Justices*  Courts  in 
all  civil  cases,  where  the  amount  of  the  debt  is  less 
than  $100  00.    McDonald  &  Company  vs,  Feagan 360 

3.  By  the  provisions  bf  the  Act  of  1870,  when  an  exe- 
cution has  been  issued  by  a  Justice  of  the  Peace,  to 
enforce  a  factor's  lien  for  a  sura  less  than  $100  00,  the 
same  may  be  levied  by  any  sheriff  of  this  State,  or 
bailiif,  on  the  property  of  the  defendant  subject  to 
such  lien,  and  when  placed  in  the  hands  of  a  sheriflf, 
ho  may  be  ruled  in  the  Superior  Court  for  his  neglect 
of  duty  in  failing  to  execute  the  same.     Ibid. 

See  Equity  Jurisdiction. 

JUKOES. 

1.  Rust  et  al.,  filed  their  motion  in  the  Court  below  to 
be  excused  as  jurors  on  the  ground  that  they  were 
members  o£  a  fire  company,  organized  in  1868,  and 
exempted  by  the  Legislature  from  jury  duty.  In  the 
opinion  of  the  Court,  taking  into  consideration  the 
Constitution  of  1868,  Article  V.,  section  5208  of  the 
Code,  and  the  legislative  enactment  of  October,  1869, 
providing  for  the  organization  of  juries,  together  with 
all  previous  exemptions  of  parties  from  liabilities  to 
jury  duty  on  account  of  age,  profession  or  connection 
with  fire  or  other  companies,  were  repealed,  and  under 
the  present  laws  of  this  State,  all  persons,  otherwise 
qualified,  over  the  age  of  twenty-one  years,  irrespec- 
tive of  such  exemptions,  either  by  special  grant  or 
general  law,  and  who  are,  in  the  opinion  of  the  board 
of  commissioners,  under  the  Act  of  1869,  upright  and 
intelligent,  are  liable  to  jury  duty  within  the  terms 
of  that  Act ;  and  the  right  to  excuse  jurors  from  the 
performance  of  such  duty,  is  vested  in  the  wise  dis- 
cretion of  the  Judge  in  whose  Courts  such  persons 
may  be  drawn  or  summoned  to  appear,  upon  legal 
grounds,  applicable  to  each  case.     J^x  parte  JRust  et  al.  209 

2.  The  plaintiff's  in  error  were  indicted  for  murder  and 
convicted,  and  a  motion  for  a  new  trial  was  overruled 
by  the  Court : 

Held,  That  the  practice  of  trying  tl;^  competency  of 
jurors  by  the  Court,  under  the  law,  now  is,  after  the 
juror  has  satisfactorily  answered  the  statutory  ques- 
tions and  is  pronounced  competent,  the  party  putting 
such  juror  upon  trial  must  produce  evidence  of  the 
untruthfulness  of  his  answers,  and  after  the  introduc- 
tion of  such  testimony,  it  is  within  the  province  of 
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the  Court  to  hear  the  juror  or  examine  him  as  to  his 
explanation  in  the  premises.  The  object  of  the  law  is 
to  procure  fair  and  impartial  jurors,  and,  while  the 
formation  or  expression  of  an  opinion  upon  mere  ra* 
mor  will  not  necessarily  disqualify  a  juror,  yet  the 
character  of  the  expression,  the  sources  of  informa- 
tion, and  the  circumstances  under  which  it  has  been 
used,  are  matters  for  the  Court  to  consider  in  ascer- 
taining the  existence  of  bias  or  prejudice.  Nesbit  vi. 
The  State 238 

8.  Inasmuch  as  the  Act  of  1869  does  not  provide  for  the 
selection  of  jurors  for  the  trial  of  cases  of  forcible 
entry  and  detainer,  by  Justices  of  the  Peace,  the 
jury,  under  the  Constitution  of  1864,  may  be  selected 
under  the  law  as  provided  by  the  Code  u>r  that  pur- 
pose, so  they  are  upright  and  intelligent  jurors.  Ham- 
rick  vs.  Darnell 438 

4.  Where,  upon  the  trial,  after  some  of  the  jury  were  in 
the  box,  but  the  whole  not  impanneled,  and  in  the 
presence  of  the  Court,  those  sworn  were  seen  by  coun- 
sel for  accused  reading  a  newspaper,  which  contained 
an  article  reflecting  upon  the  counsel  for  prisoner,  etc., 
and  no  motion  or  notice  was  then  taken  in  regard 
thereto : 

Held^  That  this  was  not  such  irregularity  upon  the 
part  of  the  jury  as  would  be  sufficient  to  set  aside  the 
verdict,  and  that  such  acts  transpiring  in  the  Court 
room,  and  in  the  presence  of  the  Court  and  of  coun- 
sel, when  not  objected  to,  will  not  be  favorably  re- 
garded after  the  verdict.    Hunter  vs.  The  State 483 

5.  When  a  juror,  upon  a  criminal  case,  has  been  placed 
upon  trial  and  accepted  by  the  Court,  and  is  after- 
wards impeached  by  affidavits,  and  counter-affidavits 
sustain  him  and  his  cojurors,  and  show  he  was  the 
very  last  to  find  a  verdict  against  the  accused  : 
Heldj  That  the  juror  appears  by  the  proof  exculpa- 
ted of  any  prejudice  arising  from  previous  statements 
made  by  him,  and  this  Court  will  not  set  aside  the 
verdict  of  the  jury  upon  such  point.    Ibid. 

See  Criminal  Law,  28,  29. 

LABOEEE'S  LIENS.    See  Liens,  1. 

LACHES. 

See  Constitutional  Law,  8. 
"   Contracts,  1. 

"  Homestead  and  Exemption  of  Personalty,  6. 
"  Illegality. 
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LANDLORD  AND  TENANT. 

1.  A  tenant  for  a  year,  under  a  contract  of  rent,  stands 
in  the  shoes  of  his  landlord,  and,  in  general,  is  not  a 

Purchaser,  entitled  to  notice  of  equities  existing  against 
is  landlord,  in  favor  of  third  persons.     Clark  et  al,  vs. 
Herring  &  Mock 226 

2.  The  possession  of  the  tenant,  under  the  lease,  under 
the  decision  in  33  Georgia,  163,  and  hy  the  principles 
of  the  Code,  section  2257,  was  an  estoppel  upon  the 
tenant's  repudiating  the  right  of  the  landlord  until 
his  surrender  of  the  possession,  and  on  his  assignee, 
who  had  notice  of  its  existence.  And  his  purchase 
from  one  of  the  heirs-at-law  was  not  such  a  title,  un- 
der the  facts  in  this  case,  as  would  have  authorized 

a  recovery  thereon.    Bonaldson  vs.  Tabor 230 

3.  The  crop  made  upon  a  rented  place  is  subject  to  the 
lien  of  the  landlord,  for  his  rent,  and  if  the  same  has 
been  set  apart  as  an  exemption  for  the  benefit  of  the 
family  of  the  tenant,  it  is,  nevertheless,  subject  to  levy 
and  sale  for  the  payment  of  the  rent,  the  claim  for 
rent  being  in  the  nature  of  the  purchase-money. 
Harrdl  vs,  Fagan 339 

LEADING  QUESTIONS.    See  Criminal  Law,  16. 

LEASE. 

An  estate  for  years  may  bo  bought  and  sold  as  other 
real  estate,  oven  against  the  consent  of  the  grantor,  if 
there  be  nothing  in  the  deed  to  prevent  it.  Clark  et 
al.  vs.  Herring  &  Mock. 226 

LEGACY.    See  Wills. 

LICENSE.    See  Constitutional  Law,  4. 

LEVY.    See  Partnership. 

LICENSE.    See  Constitutional  Law,  4. 

LIENS. 

1.  The  Act  of  1869,  declaring  the  dignity  of  mechanics* 
and  laborers'  liens,  and  providing  a  summary  mode 
for  their  enforcement,  is  not  retroactive  so  as  to  give 
them  a  preference  over  a  specific  lien  by  mortgage, 
made  by  the  debtor,  before  the  passage  of  the  Act, 
Stonewall  Jackson  L.dh  B,  Association  vs.  Mc  Grader  et  al.      9 

V  ®L.  XLIXX— 45. 
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2.  The  lien  of  mechanics  and  laborers  is  a  general  one 
on  all  the  property  of  the  employers,  and  is  to  be  en- 
forced, as  steamboat  liens,  so  far  as  the  steamboat 
lien  law  is  applicable  to  the  eircumfitances ;  and  no 
specific  property  need  be  described  in  the  afGldayit  or 
warrant.    Ibid, 

3.  These  liens  are  of  the  same  dignity  as  other  liens  of 
the  class  for  which  summary  remedies  are  provided, 
and  they  are  superior  to  all  other  liens,  even  of  prior 
date,  vesting  since  the  passage  of  the  Act  of  1869. 
Ibid. 

4.  The  crop  made  upon  a  rented  place  is  subject  to  the 
lien  of  the  landlord,  for  his  rent,  and  if  the  same  has 
been  set  apart  as  an  exemption  for  the  benefit  of  the 
family  of  the  tenant,  it  is,  nevertheless,  subject  to  levy 
and  sale  for  the  payment  of  the  rent,  the  claim  for 
rent  being  in  the  nature  of  the  purchase-money. 
Harrell  vs.  Fagan 339 

LIEN  OF  JUDGMENTS. 

1.  When  Gunn  obtained  a  judgment  against  Hall  in  May 
1866,  and  in  June  1868,  Miller  purchased  a  tract  of 
land  from  the  heirs-at-law  of  Hall,  who  died  after 
Gunn  obtained  his  judgment  against  her,  and  Miller 
claimed  a  homestead  on  the  land  as  against  Gunn's 
judgment : 

Meld,  That  Miller,  the  purchaser  of  the  land  from  the 
heirs  of  Hall,  the  defendant  in  the  judgment,  was  not 
entitled  to  claim  a  homestead  on  the  land  as  against 
Gunn's  judgment.     Gunn  vs.  Miller 377 

2.  Where  one  filed  his  petition  to  be  declared  a  volun- 
tary bankrupt,  and  ten  days  thereafter  a  tract  of  land 
belonging  to  him  was  sold  by  the  sheriff,  under  a  fi,  fa. 
from  a  Court  of  this  State  against  the  petitioner, 
which  had  been  previously  levied,  and  the  petitioner 
was  afterwards  ueclared  a  bankrupt,  but  died  before 
the  proceedings  in  relation  to  his  bankruptcy  were 
concluded: 

ITeldf  That  the  sale  by  the  sheriff  was  a  good  sale,  and 
divested  the  title  of  the  bankrupt ;  that  no  title  to 
the  property  ever  vested  in  the  assignee,  and  the  pur- 
chaser at  the  sheriff's  sale  got  a  good  title,  even  as 
against  the  wife's  right  of  dower,  under  the  laws  of 
this  State.     Thompson  vs,  Moses 383 

3.  As  between  the  judgment  creditors  of  an  intestate, 
who  obtained  their  judgments  after  the  intestate's 


INDEX.  715 

death,  in  a  contest  for  money  in  the  hands  of  the  sher- 
iff;  raised  by  the  sale  of  the  intestate's  property,  the 
oldest  judgment  is  entitled  to  be  first  paid,  in  the  ab- 
sence of  any  evidence  of  the  insolvency  of  the  intes- 
tate's estate  or  any  reason  shown  why  the  money 
should  not  be  paid  to  the  oldest  judgment  as  between 
the  contesting  parties  before  the  Court.  Representa- 
tives of  Dupree  vs.  Adkins 475 

MANDAMUS. 

Mandamus  was  the  proper  remedy  for  the  enforcement 
of  a  right  accruing  to  the  petitioner  under  a  statute 
of  the  State,  which  was  not  barred  by  the  Statute  of 
Limitations,  until  after  the  expiration  of  twenty  years 
from  the  time  of  the  assessment  of  the  damages  by 
the  commissioners,  under  the  Act.  Wilkinson  vs,  Chea- 
tham   258 

MAERIBD  WOMEN. 

Prior  to  the  Act  of  1866,  a  conveyance  of  land  to  the 
wife  without  any  words  showing  it  was  intended  for 
her  sole  and  separate  use,  vested  the  title  in  her  hus- 
band, the  more  especially  when  the  consideration  paid 
therefor  was  the  property  of  the  husband.  Whitehead 
vs.  Arline 221 

See  Dower, 
"    Hom^ead  and  Eocemption  of  Personalty* 

MASTER  AND  SERVANT. 

1.  Where  A  sued  B  to  recover  damages  for  the  entice- 
ment and  employment  bv  B,  of  servants  on  the  plan- 
tation of  A,  which  he  alleges  were  hired  by  him  for 
the  year  1866,  and  a  motion  was  made  for  a  non-suit 
by  defendant  on  the  ground  that  the  proof  failed  to 
show  a  valid  and  mutually  binding  contract  between 
A  and  the  servants ;  the  fact  being  that  A  and  such 
servants  had  entered  into  a  written  contract,  but 
which  had  not  been  signed  or  approved  by  the  Freed- 
men's  Bureau,  though  contemplated  that  it  should  bo 
so  submitted  for  approval  by  the  parties  thereto,  but 
the  servants  had  gone  on  under  the  contract,  and  were 
at  work  at  A's  plantation,  and  had  been  there  nearly 
a  month,  and  the  Court  overruled  the  non-suit : 
JEeld,  That  this  was  not  error  by  the  Court.  After 
the  emancipation  of  the  slaves  in  Georgia,  they  were 
competent  to  contract  for  their  labor,  and  while  i  n 
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the  employment  of  one  under  a  contract,  it  was  illegal 
for  any  other  party  to  interfere  and  hire  them,  and 
such  person  cannot,  under  our  laws,  defend  himself 
against  the  wrong  by  setting  up  questions  arising  on 
the  contract  of  such  servants  by  A.  Salter  vs. 
Howard 60 

2.  Held  againf  Where  upon  the  trial  for  enticement  of 
servants  from  the  employment  of  another,  the  Court 
permitted  evidence  of  consequential  damages,  to  go  to 
the  jury,  to  the  effect  that  the  servants  ho  first  em- 
ployed had  provisions,  and  those  he  subsequently 
employed  to  take  their  place  had  not,  by  which  he 
was  compelled  to  furnish  provisions,  and,  making  a 
poor  crop,  such  persons  were  unable  to  pay  him  for 
the  provisons  furnished  out  of  their  share  of  the  crop, 
by  which  he  was  damaged ;  that  this  was  error.  The 
damage  the  law  recognizes  as  legal  to  be  recovered 
upon  such  actions  are  actual  damages  sustained  by 
the  act  at  the  time  of  its  commission,  and  the  expense 
and  time  lost  in  getting  other  servants,  or  injury  to 
the  crop  by  interruption  of  the  labor  thereon  or  fail- 
ure to  obtain  other  labor  after  faithful  effort  to  do  so ; 
or  losses  of  like  character  are  proper  and  legal  for  the 
consideration  of  the  jury.     Ibid. 

3.  When  one  man  employs  a  laborer  to  work  on  his 
farm,  and  another  man,  knowing  of  such  contract  of 
employment,  entices,  hires  or  persuades  the  laborer 
to  leave  the  service  of  his  first  employer  during  the 
time  for  which  he  was  so  employed,  the  law  gives  to 
the  party  injured  a  right  of  action  to  recover  dama- 
ges.   Jones  db  Jeter  vs.  mocker 331 

MECHANICS'  LIENS.    See  Liens,  1. 

MINOES.    See  Ejectment 

MISTAKE.    See  Continuance,  1.    See  Injunctions,  2. 

MORTGAGE.    See  Contracts. 
MULTIPLICITY  OP  SUITS.    Bee  Equity,  4. 

MUNICIPAL  CORPORATIONS. 

By  an  ordinance  of  the  city  of  Covington,  regulating 
the  retail  of  spirituous  liquors  therein,  it  is  provided 
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that  the  applicant  for  a  license  to  retail  "shall,  before 
receiving  such  license,  produce  the  written  recommen- 
dation of  four  of  his  nearest  neighbors,  each  signature 
to  represent  a  separate  and  distinct  establishment :" 
Hdd^  That  this  was  a  legal  and  valid  ordinance  of  the 
city,  under  the  grant  of  power  conferred  by  the  thir- 
teenth section  of  the  city  charter.  Whitten  vs.  The 
Mayor  and  Council  of  Covington 421 

NEW  TRIAL. 

1.  If  the  cause  be  fairly  submitted  to  the  jury,  and  there 
be  evidence  suflScient  to  sustain  the  verdict,  this  Court 
will  not  interfere  with  the  refusal  of  a  new  trial  by 
the  Judge  below.    (B.)    Branch,  Sons  de  Co,  vs,  Ansley    12 

2.  Where  the  question  is  one  of  fact,  and  there  is  suffi- 
cient evidence  to  sustain  it,  and  no  rule  of  law  was 
violated  in  submitting  the  case  to  the  lury,  and  the 
Court  below  has  refused  a  new  trial,  this  Court  will 
not  interfere.  An  adhesion  to  this  rule  is  essential  to 
the  administration  of  justice,  and  cannot  be  departed 
from  without  an  unwari*anted  invasion  of  the  estab- 
lished principles  controlling  the  decisions  of  this 
Court.    Hunt  vs.  Jackson  Formhy's  guardian 79 

3.  When  the  fact  appeared,  upon  motion  for  new  trial 
by  the  affidavit  of  the  sheriff,  that  he  had,  at  the  re- 
quest of  the  jury,  brought  to  them,  in  their  room, 
loose  papers,  purporting  to  be  the  evidence  in  the 
case,  not  knowing  what  the  papers  consisted  of,  and 
no  exculpatory  explanations  given  : 

Hdd,  That  in  a  case  of  murder,  a  new  trial  ought  to 
have  been  granted  upon  this  ground.  For  the  purity 
of  jury  trials,  nothing  is  more  to  be  guarded  than  the 
introduction  into  their  rooms  of  papers  relating  to  the 
case,  without  the  sanction  of  the  Court.  The  question 
is  not  what  material  injury  they  did,  but  the  possibil- 
ity of  injury  resulting  from  an  illegal  act.  Pound  vs* 
The  State 88 

4.  If  the  declaration  contain  no  cause  of  action,  but 
there  has  been  a  verdict  on  it,  and  the  Court  has 
granted  a  new  trial  because  the  verdict  is  contrary  to 
the  evidence,  this  Court  will  affirm  the  judgment. 
(R)     Wynn  vs.  The  Geo,  B.  R,& Banking  Co 163 

5.  Under  the  whole  facts  of  this  case,  we  affirm  the 
judgment  refusing  a  new  trial.     Parsons  vs.  The  State  197 
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6.  There  is  sufficient  evidence  in  the  record  to  sustain 
the  verdict  of  the  jury.     Walters  vs,  Oroasdale  &  Co,,.  204 

7.  Where  a  promissory  note  was  given,  during  the  late 
war,  for  $3,500  00,  duo  one  year  after  d^te,  upon  which  . 
$2,800  00  was  paid  at  maturity,  in  Confederate  money, 
leaving  due  $700  00,  and  the  jury,  on  suit  brought  for 
the  balance,  found  for  the  plaintiff  $38  97,  and  the 
Judge  granted  a  new  trial,  on  the  ground  that  the 
jury  had  not  found  according  to  the  equities  between 
the  parties,  under  the  facts  of  the  case: 

Held^  That  this  was  no  abuse  of  the  discretion  vested 
by  law  in  the  Judge,  and  this  Court  will  not  reverse 
the  judgment.     Car  gyle  vs.  Belcher 207 

8.  Although  there  is  error  in  the  charge  of  the  Court  to 
the  jury,  still,  if  the  verdict  is  right,  under  the  law 
and  facts  of  the  case,  this  Court  Will  not  disturb  it. 
Whitehead  vs.  Arline  and  wife  et  al 221 

9.  The  Court  ought  not  to  have  set  aside  the  verdict 
and  granted  a  new  trial,  where  the  verdict  was  sus- 
tained by  the  law  and  the  evidence.  JRonaldson  vs. 
Tabor 230 

10.  When  a  w^arrant  was  sued  out  by  the  plaintiff  to 
remove  the  defendant  from  her  land  as  an  intruder, 
under  the  provisions  of  the  Code,  and  a  counter-affi- 
davit being  filed,  on  the  trial  of  the  issue  in  the  Supe- 
rior Court,  the  jury  found  a  verdict  for  the  plaintiff 
and  the  Court  granted  a  new  trial  in  the  case : 
Heldf  That  the  Court  erred  in  granting  the  new  trial 
as  thei'c  is  no  evidence  in  the  record  that  the  defend- 
ant in  good  faith  claimed  a  legal  right  to  the  posses- 
sion of  the  land.     Turner  vs,  Barfield 267 

11.  Where  the  facts  of  the  case  show  that  substantial 
justice  has  been  done,  though  the  charge  of  the  Court 
may  have  contained  some  error,  this  Court  will  not 
interfei'e  to  set  aside  tlie  verdict.  Laramore  et  al,  vs, 
Minish  et  al 281 

12.  Under  all  the  facts  as  set  forth  in  the  record,  the 
verdict  was  sustained  by  the  evidence,  and  the  Court 
erred  in  granting  a  new  trial.  Stokes  vs.  Duncan  dh 
Johnson 297 

13.  Where  a  verdict  and  decree  were  had  between  the 
parties,  which  was  brought  by  writ  of  error  to  this 
Court  and  the  judgment  thereon  reversed,  and  the 
remittitur  from  this  Court,  upon  notice  to  the  parties, 
was  made  a  part  of  the  decree  in  the  Court  below,  and 
entered  as  a  finality  of  the  litigation,  etc.,  by  an  order 
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of  the  Chancellor,  and  a  motion  made  by  parties  in 
interest  to  set  such  order  aside,  was  overralod  by  the 
Court  below  : 

Heldy  The  legal  effect  of  the  reversal  of  the  judgment 
by  this  Court  of  the  judgment  of  the  Court  below, 
based  upon  the  verdict  of  a  jury,  was  to  have  granted 
a  new  trial  in  the  case,  and  it  was  error  to  have  ad- 
judged the  rights  of  the  parties  to  this  litigation  upon 
the  motion.    Miller  etal,  vs.  Jourdan 316 

14.  Under  the  facts  in  this  case,  the  verdict  for  specific 
performance  is  sustained  by  the  evidence,  and  we  affirm 
the  judgment  with  instruction  to  add  interest  thereto, 
since  the  maturity  of  the  note,  as  the  proof  of  tender 
did  not  stop  interest.     Covington  vs.  Pepper 361 

15.  The  charge  of  the  Court  and  the  verdict  of  the  jury 
are  sustained  by  the  evidence,  and  the  Court  did  not 

err  in  granting  a  new  trial.  Lowe  vs,  Rawson 374 

16.  Where  the  evidence  is  conflicting  and  no  rule  of  law 
violated  in  submitting  the  facts  to  the  jury,  this  Court 
will  not  interfere  with  the  judgment  of  the  Court  be- 
low in  refusing  to  set  aside  the  verdict,  on  the  gi-ound 
that  it  is  contrary  to  the  evidence.    Sawyer  vs.  Pace.,  379 

17.  Where  Kerwin  rented  the  premises  of  Cummings  by 
the  month,  commencing  on  the  7th  of  May,  with  the 
understanding  that  he  would  keep  them  until  October, 
and  the  a^ent  of  Cummings,  who  made  the  contract, 
testified  that  the  renting  was  only  to  the  Ist  of  Octo- 
ber, but  there  was  also  evidence,  to-wit :  the  regular 
receipt  of  the  rent,  monthly,  on  the  7th  of  the  month, 
that  the  renting  was  until  the  7th  of  October: 
Held,  That  whether  the  renting  was  to  the  1st  or  the 
7th  of  October,  was  a  (j^uestion  of  fact  for  the  juiy, 
and  they  having  found  for  the  plaintiff,  and  the  Court 
below  having  refused  a  new  trial,  this  Court  will  not, 
under  the  facts  as  they  appear  iu  the  record,  disturb 

t he  j udgmen t.  Kerwin  vs.  James  dc  Cummings 897 

18.  When  there  is  no  error  in  the  ruling  of  the  Court  in 
refusing  a  new  trial  and  the  verdict  is  right  under  the 
law  and  facts  of  the  case,  this  Court  will  not  interfere 
with  its  discretion  in  refusing  to  set  it  aside.  Doyle  et 

ah  vs.  The  Trustees  of  the  A.  M.  Church 400 

19.  Newly  discovered  evidence,  which  ought  not  to 
change  the  verdict,  is  no  ground  for  a  new  trial.  (E.) 
Williams  et  al.  vs.  Adams 407 

20.  As  the  verdict  is  supportable  by  the  evidence,  and 
there  is  no  complaint  of  the  charge  of  the  Court  a  new 
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trial  onght  not  to  be  granted.  The  Southwestern  Bail- 
road  Co.  vs.  Rowan  &McCaury 411 

21.  When  on  the  trial  of  a  case  for  "forcible  entry  and 
detainer,"  under  the  provision  of  the  Code,  the  jnry 
found  a  verdict  for  "  forcible  detainer  "  only,  and  there 
being  no  evidence  in  the  record  to  sustain  the  verdict 
for  forcible  detainer : 

HeJd^  That  a  new  trial  should  have  been  granted,  and 
the  case  tried  before  another  jury.  Hamrick  vs.  Dar- 
nell  433 

22.  Where  the  Court  below  granted  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  not  merely  cu- 
mulative, and  the  verdict  of  the  jury  not  being  en- 
tirely satisfactory,  under  the  evidence  disclosed  in  the 
record ; 

Jffeldy  That  this  Court  will  not  control  the  discretion 
of  the  Court  below  in  granting  a  new  trial  in  the  case. 
Durand  vs,  Craig 444 

23.  When  all  the  facts  in  the  case  sustain  the  verdict, 
and  the  law  has  been  fairly  given  in  charge  : 

Held,  That  the  Court  will  not  interfere  with  the  judg- 
ment of  the  Court  below  refusing  a  new  trial.  Mun- 
tervs.  The  State 483 

24.  When  a  juror  upon  a  criminal  case  has  been  placed 
upon  trial  and  accepted  by  the  Court,  and  is  after- 
wards impeached  by  affidavits,  and  counter-affidavits 
sustain  him  and  his  co-jurors,  and  show  he  was  the 
very  last  to  find  a  verdict  against  the  accused  : 
Jfeldy  That  the  juror  appears  by  the  proof  exculpa- 
ted of  any  prejudice  arising  from  previous  statements 
made  by  him,  and  this  Court  will  not  set  aside  the 
verdict  of  the  jury  upon  such  point.     Ibid. 

25.  Although  there  may  have  been  a  preponderance  of 
evidence  on  the  part  of  the  plaintiff,  still,  it  was  a  ques- 
tion for  the  jury  to  determine  as  to  the  credibility  and 
weight  which  they  would  give  to  the  evidence  of  the 
respective  witnesses  sworn  in  the  case,  and  there  be- 
ing sufficient  evidence  to  sustain  the  verdict,  this  Court 
will  not  disturb  it.  This  is  a  Court  alone  for  the  cor- 
rection of  legal  errors,  and  it  will  not  usurp  the  func- 
tions of  the  juries  of  the  country,  in  deciding  upon 
the  weight  and  credit  to  which  the  testimony  of  wit- 
nesses, sworn  on  the  trial,  are  entitled  to  receive  in 
determining  questions  of  fact,  when  no  rule  of  law 
has  been  violated ;  and  this  we  have  earnestly  endeav- 
ored to  impress  on  the  minds  of  parties  and  their  coun- 
sel, by  the  repeated  rulings  of  the  Court.  Tyris  vs.  Bust.  529 
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26.  Where,  in  the  trial  below,  the  claim  of  certain  claim- 
ants to  property  was  predicated  upon  their  right  as 
grand-children  of  the  decedent,  and  there  were  several 
witnesses  examined  upon  the  issue,  and  the  evidence 
supports  the  verdict  of  the  jury,  and  no  rule  of  law 
was  violated  in  submitting  the  case,  and  the  Judge 
below  refused  a  new  trial,  this  Court  will  not  interfere 

to  sot  it  aside.     Wood  et  al.  vs.  Boss  et  al 696 

27.  When  a  motion  for  a  new  trial,  upon  the  ground  of 
newly  discovered  evidence,  was  overruled  by  the  Court, 
and  the  evidence  does  not  accompany  the  motion,  and 
the  character  of  the  evidence,  as  suggested  by  the 
movant,  is  cumulative,  it  is  not  error  in  the  Court  to 
refuse  a  new  trial.     Ihid, 

28.  The  Court  erred  in  refusing  a  new  trial  upon  the  ad- 
mission of  illegal  evidence,  which  misled  the  jury  on 
the  question  of  damages  under  the  facts  in  this  case. 
Salter  vs.  Howard 601 

See  Charge  of  the  Court. 

NEW  EVIDENCE.    See  New  Trial,  19,  22,  26,  27. 

NON-KESIDENT. 


See  Relief  Acts  of  1868  and  1870,  5,  7. 
Removal  of  Causes  to  U.  S.  Courts. 
Injunctions,  1. 

NON-SUIT. 

When  the  issue  before  the  Court  and  jury  is  whether 
there  was  an  existing  partnership  or  no  partnership 
between  certain  parties,  and  there  is  any  evidence 
either  for  or  against  the  existence  of  the  alleged  part- 
nership, that  question  should  be  submitted  to  the  jury, 
and  it  is  error  for  the  Court  to  grant  a  non-suit  where 
there  is  any  evidence  for  the  jury  to  consider  in  rela- 
tion to  that  fact.     Thornton  vs.  Gibson 395 

NOTICE. 
See  Ejectment,  2. 
**    Landlord  and  Tenant,  1. 

PAROL  EVIDENCE  TO  VARY  WRITING. 

1.  The  admission  of  the  parol  evidence  by  the  Justice, 
to  contradict  the  note  and  prove  conditions  not  expres- 
sed therein,  was  error.    Lester  de  Lester  vs.  Fowler.,..,.  190 


722  INDEX. 

2.  When  a  note  was  given  for  an  attorney's  fee,  it  is  not 
competent  to  saperadd  new  agreements  or  conditions 
to  such  written  contract;  the  writing  itself  was  the 
evidence  of  what  the  contract  was,  and  while  the  fail- 
ure of  consideration,  in  whole  or  part,  may  be  given 
in  evidence,  new  conditions  or  agreements  cannot. 
Scaife  vs,  Beall 333 

3.  Under  section  3755  of  the  Code,  blank  indorsements 
of  negotiable  paper  may  always  be  explained  between 
the  parties  themselves,  and  when  taken  with  notice 
of  dishonor,  or  of  the  actual  facts  of  such  indorsement ; 
and  where  one  indorsed  a  note  payable  to  his  order, 
with  the  distinct  agreement  that  he  did  so  only  to 
pass  the  title,  and  that  he  was  to  be  under  no  liability 
as  indorscr,  and  the  plaintiff  in  the  suit  took  the  paper 
with  full  notice  of  the  facts : 

Meld,  That  the  Court  erred  in  sustaining  a  demurrer 
to  a  plea  fully  setting  up  this  defense  by  the  indorser. 
Stapler  vs.  Bums 382 

4.  In  a  suit  on  a  life  insurance  policy,  parol  declarations 
made  by  the  agent  of  the  company  prior  to  the  exe- 
cution, delivery  and  acceptance  of  the  policy,  cannot 
be  received  to  vary  or  contradict  the  terms  of  the 
written  contract,  in  the  absence  of  any  allegation  and 
evidence  as  to  fraud,  accident  or  mistake,  at  the  time 
of  its  execution,  delivery  and  acceptance  by  the  con- 
tracting parties.  Sullivan  es.  The  Cotton  States  Life 
Insurance  Co 423 

See  Arbitration^  3,  4. 
"    Evidence,  3,  4,  12, 

PARTIES. 

1.  In  an  action  brought  by  the  heirs-at-law,  or  by  bill 
filed  by  them,  to  recover  back  property  sold  illegally 
by  the  administrator,  from  the  purchasers,  upon  the 
ground  that  they  had  acquired  no  title  thereto,  the 
securities  on  the  administrator's  bond  cannot  be  made 

i)arties  thereto  at  the  instance  of  such  purchasers, 
^f  they  acquired  no  property  in  the  thing  purchased, 
then  the  securities  on  the  bond  would  not  be  liable  in 
case  of  its  recovery ;  and,  as  they  dealt  with  the  ad- 
ministrator individually  in  the  purchase,  they  cannot 
make  the  securities  liable  on  the  bond  to  them  for  loss, 
if  any  is  sustained,  upon  failure  of  the  title  so  pur- 
chased by  them,  unless  it  was  shown  the  proceeds,  or 
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same  part  thereof,  was  applied  to  the'  benefit  of  such 
estate.    Nutting  et  aL  vs.  Boardman  et  al 598 

2.  In  a  contest  as  to  the  legal  right  and  authority  of  the 
Central  Kailroad  Company  to  lease  the  Macon  &  Wes-  • 
tern  Bailroad,  the  State  not  being  a  stockholder  in 
either  company,  was  not  a  proper  party  to  a  bill  to 
enjoin  the  execution  and  consummation  of  the  con- 
tract for  the  lease  of  the  road,  nor  was  the  city  of 
Macon  a  proper  party  to  the  bill.  Central  Railroad  do 
Banking  Co,  et  al,  vs.  The  Mayor  and  Council  of  Ma- 
con et  al 605 

See  Equity  Pleading  and  Practice^  6. 
"    Party  as  Witness. 

PARTITION  OF  LAND. 

When  parti tionors,  appointed  by  the  Court  to  make  par- 
tition of  land,  report  that  it  cannot  be  equally  divided, 
and  recommend  a  sale  of  the  land  for  division,  it  is 
the  legal  right  of  the  defendant  to  caveat  the  return 
of  the  partitioners,  and  to  introduce  evidence  to  show 
that  a  fair  and  equitable  division  of  land  can  be  made 
by  metes  and  bounds,  without  ordering  a  sale  of  the 
land  for  division.    McCann  vs.  Brown 386 

PAETNEESHIP. 

1.  Where  certain  lands  were  levied  on  as  the  property 
of  the  defendant  in  fi.  fa.  and  he  filed  an  affidavit  of 
illegality,  setting  up  that  the  lands  were  the  property 
bf  a  partnership  company,  of  which  he  was  a  member, 
and  also  a  claim  to  the  lands  in  the  name  of  the  part- 
nership : 

Held,  That  under  section  1908  of  the  Code  the  assets 
of  a  partnership,  including  lands,  the  partnersnip  be- 
ing for  the  purpose  of  farming,  are  not  subject  to  levy 
and  sale  under  a  judfimont  against  one  of  the  part 
ners.     Willis  vs.  Henderson 325 

2.  The  interest  of  one  partner  in  the  assets  of  the  part- 
nership must  be  pursued  by  a  garnishment  against 
the  firm,  and  the  sheriff  was  not  guilty  of  a  contempt 
in  receiving  the  affidavit  of  illegality  and  the  claim, 
and  staying  the  proceedings.    Ibid. 

3.  Where  A  and  B,  being  partners,  executed  a  mortgage 
in  the  partnership  name  upon  all  the  partnership 
property  to  A,  one  of  the  partners,  and  A  transferred 
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the  mortgage  to  R,  the  plaintiff  in  error,  who  was 
proceeding  to  foreclose  the  same  on  the  individaal 
property  of  B,  the  other  partner,  and  upon  the  trial 
the  Court  ruled  out  the  mortgage  as  evidence  and  a 
verdict  was  taken  for  B : 

Held^  That  individual  property  is  not  embraced  by  a 
mortgage  executed  by  partners  on  their  property,  ex- 
cept it  is  specifically  set  forth  and  described,  and  that 
the  Court  committed  no  error  in  its  holding  under 
the  facts  of  this  case.    Reid  vs.  Ghdwin 527 

PARTY  AS  WITNESS. 

The  defendant  himself  was  the  witness  under  the  Act 
of  1866 : 

JEdd,  That  the  question  of  his  credibility  was  a  ques- 
tion exclusively  with  the  jury.  Laramore  et  al  vs. 
Minish  et  al 2S2 

PLEADING. 

1.  The  allegations  in  complainant's  bill  that  the  award 
complained  of,  which  had  been  made  the  judgment  of 
of  the  Superior  Court,  was  a  "legal  accident,"  with- 
out more,  was  not  sufficient,  in  law,  to  set  aside  the 
award.     Cantrell  vs.  Cobb 193 

2.  With  proper  allegations  in  the  defendant's  plea,  he  is 
entitled  to  the  same  relief  in  a  Court  of  law,  under  the 
provisions  of  the  Code,  as  he  would  be  in  a  Court  of 
equity,  in  relation  to  the  payment  of  the  debts  of  the 
trust-estate  from  the  proceeds  of  the  sale  of  Mrs.  R/s 
part  of  the  land,  and  to  adjust  the  equitable  rights  of 
the  parties,  as  the  same  may  be  shown  to  exist  on 
the  trial  of  the  case.    Loyless  vs.  Blackshear  et  al 327 

3.  When  a  note  is  placed  in  the  hands  of  a  party  as  col- 
lateral security,  the  holder  thereof  has  the  legal  right 
to  maintain  a  suit  thereon  in  his  own  name.     Houser 

vs.  Houser  &  Bronson 415 

4.  Pleading  to  the  merits  waives  process.    (R.)   Bennett 

df  Co.  vs.  Blackman  &  Chandler 569 

5.  As  to  the  form  of  the  plea  we  may  only  say  all  the 
technicalities  of  pleading  and  the  subtleties  of  form 
have  been  brushed  away  by  the  sweep  of  an  enlight- 
ened progress  in  the  administration  of  justice.  Booker 

vs.  Worrill 587 

See  Equity  Pleading. 

POSSESSION.    See  Trover. 
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POSSESSOET  WAERANT 

Where,  on  the  trial  of  a  possessory  warrant,  the  prop- 
erty was  awarded  by  the  magistrate  to  the  plaintiff, 
on  his  giving  the  bond  required  by  law,  and  sometime 
after  the  judgment  the  magistrate  made  a  written  or- 
der, reciting  that  the  plaintiff  had  failed  to  give  the 
bond,  and  that  the  defendant  having  given  bond,  the 
property  be  restored  to  him,  which  was  accordingly 
done: 

Held^  That  this  was  not  competent  for  the  magistrate, 
on  his  being  informed  that  the  failure  of  the  plaintiff 
to  give  the  bond  was  from  want  of  opportunity,  to 
direct  the  sheriff  to  retake  the  property,  receive 
the  plaintiff's  bond,  and  turn  the  property  over  to 
him— rospecially  as  this  direction  was  by  parol,  and 
without  notice  to  defendant.    Duckworth  vs.  Vuckworth.  265 

PKACTICB  IN  SUPERIOE  COUET. 

1.  An  admission,  in  writing,  of  certain  material  facts, 
for  the  purpose  of  being  used  in  the  trial  of  a  cause, 
cannot  bo  recalled  after  the  trial  has  commenced. 
Hargroves  vs,Eedd 142 

2.  When  parties  are  at  issue  as  to  whether  the  consid- 
eration of  a  debt  was  slaves,  the  Judge  cannot  stop 
the  cause  for  want  of  jurisdiction  because  the  evidence 
satisfies  ^him  that  the  consideration  was  slaves ;  he 
must  submit  the  issue  to  the  jury.  (R.)  Corbin  vs. 
Habersham  ds  Sons 166 

3.  Where  a  case  has  gone  to  the  jury,  and  the  evidence 
has  been  fully  heard,  a  demurrer  to  the  declaration, 
on  the  ground  that  the  cause  of  action  is  defectively 
set  forth,  comes  too  late.  Under  such  circumstances 
a  demurrer  must  be  for  a  cause  that  would  be  good  in 
arrest  of  judgment.  Sirrine  vs.  The  Southwestern  B.  B. 

Co 280 

4.  Where  a  verdict  and  decree  were  had  between  the 
parties,  which  was  brought  by  writ  of  error  to  their 
Court  and  the  judgment  thereon  reversed,  and  the 
remittitur  from  this  Court,  upon  notice  to  the  parties, 
was  made  a  part  of  the  decree  in  the  Court  below, 
and  entered  as  a  finality  of  the  litigation,  etc.,  by  an 
order  of  the  Chancellor,  and  a  motion  made  by  parties 
in  interest  to  set  such  order  aside,  was  overruled  by 
the  Court  below : 

Held^  The  legal  effect  of  the  reversal  of  the  judgment 
by  this  Court  of  the  judgment  of  the  Court  below, 
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based  upon  the  verdict  of  a  jury,  was  to  have  granted 
a  new  trial  in  the  case,  and  it  was  error  to  have  ad- 
judged the  rights  of  the  parties  to  this  litigation  upon 
the  motion.    Miller  et  at  vs.  Jourdan 316 

5.  When  a  defendant  pleaded  that  the  consideration  of 
the  note  sued  on  was  negro  slaves,  and  the  Court  ex- 
amined a  witness  as  to  that  fact,  and  dismissed  the 
case  without  submitting  it  to  the  jury  : 

Held,  That  this  was  error.    Nelson  et  al  vs.  Stamper....  332 

6.  In  a  bill  filed  to  enjoin  an  action  of  ejectment  and  for 
specific  performance,  it  is  not  error  in  the  Court  to 
award  the  opening  and  conclusion  of  such  case,  upon 
the  trial  of  such  bill,  to  the  complainant's  counsel. 
Dumas  vs.  Pepper 361 

7.  Afler  a  witness  has  detailed  the  facts,  to  ask  him, 
**  was  that  in  Eandolph  county,"  is  not  objectionable 
on  the  ground  that  it  is  a  leading  question.  (B.) 
Green  et  al.  vs.  The  State 368 

8.  It  is  not  error  in  the  Court  below  to  direct  the  testi- 
mony to  be  taken  down  in  a  case  where  the  law  does 
not  require  it.    Ibid. 

9.  Nor  is  it  error  to  interrupt  counsel  misstating  the 
evidence  to  the  jury,  and  correct  |the  statement  of 
what  was  sworn  to  by  the  witnesses  on  the  trial. 
Ibid. 

10.  Nor  is  it  error  to  read  over  the  evidence  of  the  wit- 
nesses, on  the  request  of  the  jury,  as  to  such  facts 
inquired  of;  and  such  action  by  the  Court  is  not  in 
violation  of  section  3183  of  the  Code,  which  prohibits 
the  Judge  from  stating  to  the  jury  "  what  has  or  has 
not  been  proved  as  to  the  guilt  of  the  deceased,"  but 
it  is  within  the  power  of  the  Court  to  direct  the 
proper  statement  of  the  evidence ;  and  presenting  the 
truth  of  what  a  witness  swore,  to  the  jury,  is  distin- 
guishable from  expressing  an  opinion  as  to  a  fact 
proven  by  the  Court.     Ibid. 

See  Equity  Practice 

PRACTICE  IN  SUPREME  COURT. 

1.  Affidavits  used  on  a  motion  as  to  injunction  should  bo 
copied  into  the  bill  of  exceptions.  (R.  See  end  of 
Report.)     Wells  et  al.  vs.  The  3f.  (&  0.  of  Atlanta 67 

2.  A  bill  of  exceptions  defective  under  the  rules  of  the 
Supreme  Court  was  cured  by  the  Act  of  1870,  passed 
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after  said  cause  was  sent  np  to  this  Conrt.    (R.    See 
end  of  Eeport.)    Patten  vs.  Baggs 167 

3.  A  cause  dismissed  for  want  of  prosecution  will  be  re- 
instated if  the  absence  of  counsel  for  plaintiff  in  error 
was  caused  by  sickness.  (R.  See  end  of  Report.) 
Ibid. 

4.  Evidence  attached  to  a  bill  of  exceptions,  as  part  of 
it,  must  be  identified  by  the  Jud^e  below,  or  the  cause 
will  bo  dismissed  hero.    (R.)     Beid  vs.  Reid 175 

5.  The  parties  agreed  that  the  judgment  should  be  af- 
firmed if  an  agreed  part  of  the  judgment  was  written 
off.  And  this  Court,  without  looking  into  the  record, 
affirmed  the  Court  below,  upon  the  terms  agreed 
upon.    Brinson  et  al.  vs.  Waters  etux 176 

6.  Pending  this  cause,  the  parties  agreed  upon  a  com- 
promise. To  carry  it  out,  it  was  necessary  to  have 
the  cause  remanded  that  an  agreed  verdict  might  be 
taken.  By  consent,  this  Court,  without  looking  into 
the  record,  reversed  the  judgment  below  to  carry  out 
said  compromise.    Hales  et  al.  vs.  Worthy  et  al 178 

7.  Mrs.  Carlton  sued  her  husband  for  divorce.  Pending 
the  action,  an  order  for  temporary  alimony  was  passed 
in  her  behalf.  Carlton  excepted,  and  brought  the  case 
here.  It  was  dismissed  because  it  was  prematurely 
here.     Carlton  vs.  Carlton 178 

8.  This  Court  will  not  hear  evidence  to  show  that  the 
date  of  the  Judge's  certificate  to  a  bill  of  exceptions 

is  wrong.    (R.)    Kohn  vs.  Lovett 179 

9.  The  original  bill  of  exceptions  and  record  were  stated 
here  by  counsel  to  have  been  started  in  time  for  this 
Court,  and  lost  en  route,  and  failed  to  reach  here  by 
return  day  for  this  term.  Thereupon  an  agreed  copy 
was  substituted,  and  the  case  was  allowea  to  be  en- 
tered on  the  docket  of  this  term.  Nesbit  et  al.  vs.  The 
State 248 

10.  If  tho  Judge,  by  oversight,  omit  to  sign  the  certifi- 
cate to  a  bill  of  exceptions,  and  it  comes  to  this  Court 
uncertified,  the  papers  may  be  withdrawn  to  cure  this 
defect ;  and  a  certificate  by  the  Judge  that  this  was 
his  fault,  thus  explaining  the  delay,  will  make  the 
case  stand  properly  for  hearing  at  the  next  term  of 
this  Court,  and  it  will  not  be  dismissed  because  the 
bill  of  exceptions  was  not  certified  in  the  time  pre- 
scribed by  law.  (R.  See  end  of  Report.)  Keaton  vs. 
Mulligan 308 
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11.  The  bill  of  exceptions  recited  the  facts  and  rulings, 
and  after  each  ruling  said,  ''  and  defendants  except." 
A  motion  to  dismiss  it  for  want  of  a  proper  assignment 
of  error  was  overruled.  (R.  See  end  of  fieport.) 
Wyly  &  Co.  vs.  Burnett  &  Rixey 438 

12.  The  Court  was  asked,  as  this  was  a  cause  of  great 
public  interest,  etc.,  to  deliver  its  opinion  before  regu- 
lar opinion  day,  but  would  not  do  so.  (R.)  Noble 
Bro's  et  at.  vs.  The  State  of  Alabama 466 

13.  The  charge  of  the  Court  was  divided  up  and  num- 
bered ;  in  parts  of  it  the  lineb  wore  numbered  1,  2,  3, 
etc.  It  is  a  good  assignment  of  errors  thereon  to  say 
the  Court  erred  in  said  parts  and  said  lines,  by  saying 
he  erred  in  charging  as  shown  in  said  paragraphs  1, 
2,  3,  etc.,  and  in  lines  1,  2,  3,  etc.    (R  )     Burnett  dh  Co. 

vs.  Blackmar  df  Chandler 669 

14  When  the  cause  was  called  here  it  was  ascertained 
that  several  affidavits  and  the  articles  from  the  Quit- 
man Banner  were  not  in  the  bill  of  exceptions.  By 
consent,  the  Court  allowed  them  put  in  here.  Hunter 
vs.  the  State ^517 

PRESCRIPTION.    See  Ejectment,  1,  2,  7. 

PRESUMPTIONS. 

1.  When  an  action  was  instituted  by  the  plaintiff  in  the 
Courts  of  this  State,  against  the  defendant,  to  recover 
damages  for  the  death  of  her  husband,  alleged  to  have 
been  killed  by  the  defendant  in  the  State  of  Alabama, 
under  the  provisions  of  the  2920th  section  of  the  Code: 
Held,  That  the  action  could  not  be  maintained  in  the 
Courts  of  this  State,  for  the  injury  alleged  to  have 
been  done  within  the  territory  of  the  State  of  Ala- 
bama, without  an  allegation  in  the  declaration  that 
the  laws  of  that  State  were  similar  to  our  own  in  rela- 
tion to  the  injury  complained  of;  that  in  the  absence 
of  any  such  allegation,  the  Courts  of  this  State  will 
presume  that  the  common  law  is  of  force  in  that  State; 
that  our  own  statute  has  no  extra  territonal  opera- 
tion.    The  S.,  R.  df  D.  R.  R.  Co.  vs.  Lacy 461 

2.  A  man  is  presumed  to  perform  his  legal  and  social 
duties.    (R.)    Akin  vs.  Alatoona  Iron  Works 464 

3.  Under  the  sheriff's  signature  to  the  return  of  the 
sheriff  as  to  part  of  the  defendants,  was  a  statement 
'Hhe  other  defendants  not  to  be  found  in  the  county." 
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It  not  appearing  who  made  it,  it  was  held  to  have 
been  made  by  the  sheriff  (R)  Burnett  dh  Co.  vs.  BUtck- 
mar  iSs  Chandler. 669 

4.  The  law  presumes  that  a  general  verdict  of  guilty 
was  intended  as  a  verdict  of  gailtj  of  the  highest  of- 
fense charged  in  the  indictment.  (R)  Dean  V8.  The 
State 218 

PRINCIPAL  AND  AGENT, 

1.  In  a  suit  on  a  life  insurance  policy,  parol  declarations 
made  by  the  agent  of  the  c6mpany  prior  to  the  execu- 
tion, delivery  and  acceptance  of  the  policy,  cannot  be 
received  to  vary  or  contradict  the  terms  of  the  writ- 
ten contract,  in  the  absence  of  any  allegation  and  evi- 
dence as  to  fraud,  accident  or  mistake,  at  the  time  of 
its  execution,  delivery  and  acceptance  by  the  contract- 
ing parties.    Sullivan  vs.  The  Cotton  States  L.  Ins.  Co..  423 

2.  When  a  bill  was  filed  against  an  insurance  company^ 
containing  allegations  which  make  a  prima  facie  case 
of  fraud  and  negligence  on  the  part  of  the  agent  of  the 
company  in  failing  to  effect  an  insurance  on  cotton, 
whereby,  the  complainant  was  injured  and  damaged, 
the  Court  of  equity  having  first  obtained  jurisdiction 
of  the  case,  will  retain  it  until  the  cause  can  be  heard 
and  determined  on  its  merits.  In  all  cases  of  fraud 
(except  fraud  in  the  execution  of  a  will)  equity  has 
concurrent  jurisdiction  with  the  Courts  of  law.  Sea- 
brook  vs.  The  Underwriters^  Agency  et  al 583 

See  Parties^  1. 

w 

FBOCESS.    See  AmendmenU,  8. 

PROMISSOEY  NOTES. 

1.  A  suretv  to  a  promissonr  note  pleaded  that  he  had 
signed  the  same  after  it  had  been  executed  and  deliv- 
ered by  the  principals  and  accepted  by  the  holder,  and 
that  there  was  no  consideration  to  him  for  such  prom- 
ise: 

Seldy  That  the  Court  below  committed  no  error  in 
sustaining  the  demurrer  to  such  plea,  as  it  was  insuffi- 
cient in  law  to  bar  a  recovery  against  him,  without 
further  alleging  that  there  was  no  consideration  mov- 
ing from  the  holder  to  the  original  promissors  for  such 
contract  of  suretyship.    &ay  vs.  Mott 252 

2.  Where  a  note  is  indorsed  '<  to  be  liable  only  in  the 

Vol.  zLin— 48, 
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second  instance,"  the  indorser  is  not  liable  nntil  the 
maker  of  the  note  has  been  saed  to  insolvency,  or 
some  legal  excnse  alleged  for  not  having  done  so;  bat 
if  it  be  alleged  and  proved  that  the  maker  of  the  note 
is  notoriously  insolvent,  and  was  so  at  the  time  of  the 
indorsement,  that  would  be  a  sufScient  legal  excuse 
for  not  suing  the  maker  of  the  note  to  ascertain  that 
fact.    Pittman  vs.  Chisolm 442 

PUECHASBE  AT  SHERIFF'S  SALB. 

• 

1.  At  the  sale  made  by  the  sheriff  under  a  judgment  of  a 
Court  of  competent  jurisdiction,  and  an  execution  reg- 
ular upon  its  face  at  the  time,  and  the  same  not  being 
a  void  judgment,  the  purchaser  at  the  sheriff's  sale, 
who  paid  his  money  for  the  lot,  acquired  a  valid  title 
thereto  under  that  sale,  as  against  the  defendant  in 
Hhat  judgment,  and  his  legal  representatives.  7\ft  et 
al.  vs.  Sdl ~  203 

RAILROADS. 

1.  When  a  bill  was  filed  praying  for  an  injunction  to  re- 
strain the  sale  of  that  portion  of  the  Alabama  and 
Chattanooga  Railroad  situate  in  this  State,  which  was 
advertised  for  sale  in  satisfaction  of  the  debts  of  sun- 
dry  judgment  creditors,  alleging  that  the  company 
was  insolvent  and  that  the  sale  of  the  road  in  detached 
portions  thereof  would  work  irremediable  injury  to 
the  complainant  and  other  creditors  of  the  company, 
the  road  extending  from  Meridian,  Mississippi,  to 
Chattanooga,  Tennessee,  being  one  continuous  line  of 
railroad,  with  a  prayer  that  the  entire  road  might  be 
sold,  as  a  whole,  for  the  benefit  of  the  creditors  of  the 
insolvent  company : 

Sddf  That  under  the  allegations  in  the  complainant's 
bill,  the  injunction  was  properly  granted  to  prevent  a 
multiplicity  of  suits,  as  well  as  to  prevent  irreparable 
injury  and  damage  to  the  creditors  of  the  insolvent 
company.  Noble  Brothers  et  al,  vs.  The  State  of  Ala- 
bama   466 

2.  When  an  action  was  instituted  by  the  plaintiff  in  the 
Courts  of  this  State,  against  the  defendant,  to  recover 
damages  for  the  death  of  her  husband,  alleged  to  have 
been  killed  by  the  defendaht  in  the  State  of  Alabama, 
under  the  provisions  of  the  2920th  section  of  the  Code: 
Hieldy  That  the  action  could  not  be  maintained  in  the 
Courts  of  this  State,  for  the  injury  alleged  to  have  been 
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done  within  the  territory  of  the  State  of  Alabama, 
without  an  allegation  in  the  declaration  that  the  laws 
of  that  State  were  similar  to  our  own  in  relation  to 
the  injnry  complained  of;  that  in  the  absence  of  any 
such  allegation,  the  Courts  of  this  State  will  presume 
that  the  common  law  is  of  force  in  that  State ;  that 
our  own  statute  has  no  extra  territorial  operation. 
T?ie  S,j  R  df  D,  B.  B.  Co.  vs.  Lacy 461 

EEBELLIOK 

Loss  sustained  by  the  war  is  not  a  good  plea  of  set-off 
to  the  plaintiff's  demand,  unless  the  plaintiff  is  con- 
nected therewith  by  some  act  or  fault  of  his  own,  and 
the  fact  that  the  plaintiff  was  a  citizen  of  the  State, 
and  adhered  to  the  Confederate  cause,  is  not  sufficient 
to  connect  him  with  the  defendant's  loss  of  property 
by  the  war.    Ayervs.  Cochran 459 

EBCONSTEUCTION  ACTS.    See  Contracts,  3. 

REeiSTEATION  OP  DEEDS. 

The  irregular  registration  of  a  prior  deed,  is  not  notice 
to  a  subsequent  purchaser  from  the  same  vendor, 
whose  deed  has  been  regularly  recorded  within  the 
time  prescribed  by  law.  •  WiUiams  et  al.  vs,  Adams 407 

See  Ejectment  J  2. 

EELIEP. 
See  Equity,  3. 
<<    Res  Adjudicata,  3,  4. 

EELIBF  ACTS  OP  1868  AND  1870. 

1.  A  judgment  in  equity,  directing  the  removal  of  trus- 
tees for  mal-administration,  and  that  they  pay  a  cer- 
tain amount  into  the  hands  of  a  Eeceiver,  that  it  may 
go  into  the  hands  of  a  new  trustee,  to  be  managed  ac- 
cording to  the  terms  of  the  trust,  is  not  such  a  debt 
as  the  plaintiffs  in  the  bill,  the  beneficaries,  are  bound 

to  pay  taxes  upon.    Smith  et  al.  vs.  Byers  et  al 191 

2.  Where,  in  a  rule  against  a  sheriff  for  failing  to  raise 
the  money  on  a^.  /a.,  founded  on  a  debt  contracted 
before  the  first  of  June,  1865,  it  appealed  as  a  part  of 
the  proceedings  in  the  cause,  though  not  in  the  sher- 
iff's answer,  that  in  September,  1870,  he  had  called  on 
the  defendant  for  the  money,  and  had  taken  his  word 
for  the  money :  , 
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Mddj  That  the  sheriff  coald  not,  in  reply  to  the  mle, 
set  up  the  Bubseqaent  Act  of  October  ISth,  1870,  re- 
quiring an  affidavit  that  the  taxes  were  duly  paid,  to 
be  attached  to  the  fi,  fa.^  before  it  could  lawfully  pro- 
ceed.   Kemf  V8.  WiUiams 211 

3.  Where  a  suit  was  brought  on  the  bond  of  a  railroad 
official,  dated  in  1857,  and  it  was  alleged  in  the  declar- 
ation that  the  bond  had  broken  by  the  failure  of  the 
official  to  account  before  and  up  to  the  time  of  his 
death,  which  it  was  alleged  took  place  in  1868.  And 
on  the  calling  of  the  case  the  defendant  moved  to  dis- 
miss the  case,  because  the  affidavit  was  not  filed  as  to 
the  payment  of  taxes  : 

ffdd,  That  it  did  not  appear  that  the  debt  sued  on 
was  contracted  or  impliea  before  the  1st  of  June,  1865. 
Sirrinevs.  The  Southwestern  Railroad  Company 280 

4.  Where,  on  the  trial  of  an  issue  joined  to  ascertain 
whether  the  note  sued  was  given  for  the  purchase- 
money  of  land,  which  was  foand  affirmatively,  and  the 
motion  for  new  trial  set  up  the  right  of  defense  to  the 
party  under  the  equities  arising  f^om  tAider  and  losses 
under  the  Belief  Act  of  1868  and  1870  : 

Hdd,  That  the  finding  of  the  jury  on  the  issue  stated, 
placed  the  case  without  the  Act  of  October  Idth,  1870, 
and  the  equities  under  the  Act  of  1868  must  have  been 
in  some  manner  occasioned  by  the  act  of  the  plaintiff, 
which  does  not  appear;  and,  under  all  the  facts  takeu 
in  the  motion  in  the  Court  below,  we  affirm  the  judg- 
ment in  overruling  the  same.    Bone  vs.  Chraves 312 

5.  A  promissory  note  given  by  a  citizen  of  this  State  to 
a  citizen  and  resident  of  another  State,  who  has  not 
resided  here  since  the  note  was  given,  and  does  not 
now  reside  here,  and  has  not  kept  the  note  h^re  until 
it  is  sued,  is  not  subject  to  taxation  in  this  State,  and  if 
a  suit  be  pending  on  the  same,  proof  of  these  fku^ts  will 
excuse  the  plaintiff,  non-resident,  fVom  filing  the  affi- 
davit required  by  the  Act  of  October  13th,  1870. 
Collins  vs.  Miller 836 

6.  Where  a  suit  was  pending  on  a  promissory  note,  pay- 
able to  A,  only,  and  the  suit  was  in  the  name  of  A  for 
the  use  of  B : 

Held^  That  C,  who  wa^  the  true  owner  of  the  note, 
and  who  controlled  the  case,  might  make  the  affidavit, 
that  all  legal  taxes  due  on  the  note  had  been  paid,  as 
required  by  the  Act  of  October  13th,  1870.  Deming- 
ton  vs.  Douglass • 353 
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7.  When  a  plaintiff  is  a  non-resident  of  the  State,  there 
is  no  tax  due  by  him  on  the  debt,  which  he  is  required 
to  pay  under  the  proyisions  of  the  Act  of  1870.  Say- 
ward  vs.  Easley  df  Bice 355 

8.  An  affidavit  by  the  plaintiff  in  a  pending  suit  on  a 
debt  contracted  before  June,  1865,  which  affidavit 
states  that  all  legal  taxes  chargeable  by  law  on  the 
debt  have  been  paid  for  each  year  since  the  making 
of  the  debt,  is  a  substantial  compliance  with  the  Act 
of  October  13th,  1870,  though .  the  word  "  duly  "  is 
omitted.    Rawson  vs.  Burke 359 

9.  The  Act  of  October  13th,  1870,  requiring  an  affidavit 
that  all  legal  taxes  have  been  paid,  on  certain  debts 
therein  mentioned,  or  the  suit  founded  thereon  dis- 
missed, is  not  in  conflict  with  that  section  of  the  Con- 
stitution of  1868,  which  declares  that  the  Court  shall 
render  a  judgment  without  the  verdict  of  a  jury,  in 
cases  founded  on  a  contract,  when  an  issuable  defense 
is  not  filed  under  oath.  Warivbb,  Judge,  dissenting. 
GarrettjUseofyVS.  OordeUetal 366 

10.  The  Act  of  October  13th,  1870,  requiring  an  affidavit 
of  the  payment  of  taxes  in  all  pending  suits  on  con- 
tracts before  June,  1865,  applies  also  to  pending  off- 
sets, the  same  being  cross-actions ;  and  in  such  cases 
the  defendant  must  file  the  affidavit  within  the  time 
prescribed  or  his  set-off  will  be  dismissed.  JOotve  vs. 
Jtawson 374 

11.  When  a  debt  is  of  doubtful  solvency,  the  plaintiff  is 
not  required  to  pay  tax  on  it  under  the  provisions  of 
the  Act  of  1870.    Morrison  et  at.  vs.  Warner 458 

12.  Loss  sustained  by  the  war  is  not  a  good  plea  of  set- 
off to  the  plaintiff's  demand,  unless  the  plaintiff  is  con- 
nected therewith  by  some  act  or  fault  of  his  own,  and 
the  fact  the  plaintiff  was  a  citizen  of  the  State,  and 
adhered  to  the  Confederate  cause,  is  not  sufficient  to 
connect  him  with  the  defendant's  loss  of  property  by 
the  war.    Ayer  vs.  Cochran 459 

13.  An  executor  made  oath  that  all  legal  taxes  due  on 
the  debts  had  been  paid  by  him  since  he  was  qualified 
as  executor,  under  the  Act  of  1870,  but  could  not 
swear  that  his  testator  had  done  so  in  his  lifetime. 
The  Court  held  and  decided  that  the  plaintiff,  as  exec- 
utor, must  swear  that  all  legal  taxes  chargeable  bv 
law  on  the  debts  on  which  the  judgments  were  found- 
ed, had  been  paid  Arom  the  time  of  making  or  imply- 
ing of  the  contracts  on  which  the  judgments  and  ex- 
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ecations  were  founded,  and  dismissed  the  plaintiff's 
levy : 

Hdd,  That  this  was  error  on  the  statement  of  faets 
disclosed  by  the  record.  Akin  vs.  Alatoona  Iron  Works,  464 

14.  Where  a  motion  was  made  to  set-off  losses  against 
a  judgment,  under  the  Act  of  October  13th,  1870,  and 
the  Judge  sustained  the  demurrer  to  such  motion  and 
dismissed  it,  upon  the  ground  that  the  judgment  being 
for  mesne  profits,  arising  out  of  a  suit  of  ejectment,  was 
not  within  the  provisions  of  said  Act : 

Held,  That  such  judgment  by  the  Court  was  not  error. 
The  Columbus  Iron  Works  vs.  Aenchbecker  et  al 580 

15.  An  action  was  brought  by  the  plaintiff  against  the 
defendants,  to  recover  $500  00  in  gold  coin,  deposited 
with  the  defendants  on  the  20th  March  1865,  and 
there  was  no  evidence  of  any  demand  having  been 
made  on  the  defendants  for  the  payment  of  the  gold 
coin  prior  to  the  Ist  of  June,  1865 : 

Held,  That  this  was  not  such  a  debt  or  contract  as 
comes  within  the  provisions  of  the  Act  of  1870,  requir- 
ing an  affidavit  of  the  payment  of  taxes  thereon,  and 
it  was  error  to  dismiss  the  plaintiff's  action  on  the 

f  round  that  no  affidavit  of  the  payment  of  taxes  had 
een  filed.     Winter  vs.  JSpping  dh  Go 593 

16.  When  a  motion  was  made  to  set-off  losses  against  a 
judgment  based  on  affidavit,  which  does  not  state  the 
judgment  was  founded  on  a  debt,  contract  or  cause  of 
action  made  or  implied  before  the  1st  of  June,  1865, 
and  upon  demurrer  thereto  the  Court  sustained  the 
demurrer  and  dismissed  the  motion : 

Held^  That  the  judgment  of  the  Court  below  was  not 
error  under  the  law  and  facts  of  the  case.  Rankin  vs. 
Dawson  et  al 595 

See  (hnstitutional  LaWy  6,  7,  8,  9,  10,  11. 

REMOVAL  OF  CAUSES  TO  UNITED  STATES 

COURTS. 

1.  The  Circuit  Courts  of  the  United  States  have  no  juris- 
diction over  the  probate  of  wills;  and  a  proceeding 
before  the  Ordinary  of  this  State,  propounding  a  will, 
cannot  be  removed  to  the  Circuit  Court  by  one  of  the 
caveators,  who  is  a  resident  and  citizen  of  another 
State.    Hargroves  vs.  Redd 142 

2.  Whore  several  citizens  and  residents  of  the  State  of 
New  York,  with  a  citizen  and  resident  of  Gleorgia, 
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filed  a  bill  in  equity,  in  one  of  the  Courts  of  this  State, 
against  a  citizen  of  Georgia,  who  was  an  administra- 
trix of  an  intestate's  estate,  charging  mal-ad ministra- 
tion, and  praying  the  Court  to  direct  the  administra- 
tion and  cause  the  assets  to  be  paid  out  in  their  order, 
according  to  the  claims  against  them ;  and  an  order 
was  taken  on  the  motion  of  the  complainants,  making 
all  the  creditors  parties  plaintiff  to  tne  bill,  and  direct- 
ing them  to  bring  in  their  claims,  and  the  administra- 
trix answered  the  bill,  setting  up,  among  other  things, 
that  the  estate  was  insolvent,  the  claims  intricate  and 
conflicting,  and  praying  a  marshaling  of  the  assets, 
and,  on  her  motion,  the  creditors  were  restrained  from 
bringing  separate  suits,  and  required  to  await  the 
marshaling  prayed  for ;  and  the  non-resident  plaintiffs 
moved,  under  the  Act  of  Congress  of  1867,  and  the 
,  Acts  of  which  it  is  amendatory,  to  remove  their  cause 
to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Georgia : 

Held^  That  the  case  made  in  the  record  is  one  in 
which  the  rights  of  the  non-resident  plaintiffs,  in  their 
controversy  with  the  defendant,  cannot  be  adjudicated 
without  the  presence  of  the  complainants,  who  are 
resident  citizens  of  Georgia.  Bliss  dh  Co.  etal.  vs.  Haw- 
son,  administratrix 181 

3.  The  Acts  of  Congress  for  the  removal  of  causes  from 
the  State  Courts  to  the  Circuit  Courts  of  the  United 
States,  do  not  provide  for  the  removal  of  a  cause,  by 
one  of  several  non-resident  plaintiffs,  who  is  a  co- 
plaintiff  with  citizens  of  Georgia,  except  in  cases  where 
the  controvery  between  the  non-resident  plaintiffs  and 
the  defendant  can  be  settled  without  the  presence  of 
plaintiffs  who  are  resident  citizens  of  this  State.  Wajl- 
NER,  Judge,  dissenting.    Ibid. 

RES  ADJUDICATA. 

1.  If  a  meritorious  bill  of  exceptions  bo  dismissed  here 
because  of  a  mistake  made  by  the  certifying  Judge 
and  without  the  fault  of  counsel,  equity  will  restrain 
the  enforcement  of  the  judgment  thus  affirmed  till  the 
matters  set  up  in  the  dismissed  bill  of  exceptions  can 

be  heard.    (K.)    Kohn  vs.  Lovett 179 

2.  A  judgment  of  a  Court  of  competent  jurisdiction  is 
conclusive  between  the  same  parties  as  to  all  matters 
at  issue,  and  when  executors  are  removed  from  their 
trust  under  a  judgment  for  waste  and  mismanagement^ 
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they  cannot,  nnder  the  Belief  Act  of  1870,  deny  that 
""  tiiey  have  mismanaged  their  trust.    Smith  et  al.vs. 
Byers  etal 191 

8.  Where  a  bill  was  filed  to  enjoin  a  judgment  at  law, 
and  praying  for  a  new  trial,  and  it  appeared  by  the 
answer  that  an  affidavit  of  illegality  had  been  previ- 
ously adjudicated,  upon  which  the  questions  involved 
in  this  bill  were  involved,  or  might  have  been  em- 
braced therein  : 

Held^  There  was  no  error  in  the  Court  refusing  the 
injunction.    Parker  vs.  King 299 

4.  JSdd  again,  That  the  verdict  of  the  jury,  that  the  de- 
fendant in  execution  was  in  possession  of  the  land 
levied  on  at  the  commencement  of  the  suit,  and  that 
the  notes,  the  foundation  of  the  suit,  were  given  for 
the  land,  rendered  on  the  trial  of  the  affidavit  of  ille- 
gality, was  an  adjudication  of  the  rights  and  equities 
of  the  parties,  under  the  Belief  Act  of  1868.    Rid. 

5.  Where  a  trial  is  had  in  equity,  and  the  jury  return 
their  verdict,  and  a  motion  made  for  a  new  trial  is 
overruled,  and  the  judgment  of  the  Court  brought  by 
bill  of  exceptions  to  this  Court,  and  the  judgment  af- 
firmed, by  operation  of  law,  in  the  dismissal  of  the 
case,  such  judgment  of  affirmance  is  conclusive  upon 
all  parties  as  to  the  merits  and  grounds  embraced  in 
the  motion  for  a  new  trial,  and  cannot  subsequently 
be  reviewed  or  reheard  by  the  Court ;  and  where  a 
bill  was  brought,  asserting  no  new  ground,  it  was 
proper  to  dismiss  the  same  for  want  of  equity.  The 
failure  to  enter  the  decree  at  the  term  the  verdict 
was  rendered,  appealed  fVom  and  affirmed,  did  not 
leave  the  case  open,  or  present  any  new  ground  for 
equitable  interference  to  set  aside  the  verdict,  but  it 
was  the  duty  of  the  Court  to  enter  such  decree  by  an 
order  nunc  pro  tunc.    Seay  vs.  TreadweU 564 

See  Homestead  and  Exemption  of  Personalty,  5. 

BESCISSION  OF  CONTBACTS. 

Upon  a  suit  brought  upon  a  note  given  for  the  purchase- 
money  of  land,  the  defendant  set  up  the  contract  of 
purchase  by  which  it  appeared  the  plaintiff  and  a  man 
named  Adams  had  iointly  sold  the  land  and  gave  bond 
for  titles ;  and  further,  that  the  said  parties  had  no 
title  to  the  land,  and  that  the  title  was  elsewhere,  and 
the  inability  of  the  parties  to  perform  their  contract. 
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To  this  plea  a  demurrer  was  filed  and  sustained  by  the 
Court : 

Heldy  That,  inasmuch  as  this  was  a  contract  for  the 
purchase  of  land  and  the  party  was  in  possession, 
while  we  may  consider  his  plea  filed  at  law  with  the 
same  consideration  we  would  a  bill  filed  in  equity,  this 
plea  does  not  set  up  sufficient  to  restrain,  in  equity,  the 
collection  of  the  purchase-money;  and  rescission  of 
the  contract  stands  upon  the  same  principle.  When 
parties  make  contracts  for  land  and  take  bonds  or 
warranties  and  are  in  possession  when  sold  for  the 
purchase-money,  it  requires  a  strong  case,  something 
showing  fraud  or  insolvency  or  non-residence,  some- 
thing which  has  grown  up  or  is  discovered  since  the 
contract,  that  would  render  it  inequitable  to  enforce 
it,  to  invoke  the  powers  of  equity,  whether  invoked  at 
law  or  in  equity.    McCaxdey  vs.  Moses 577 

See  Equity^  3. 

BES  GEST^.    See  Evidence,  10,  14. 

KBTROACTIVB  LEGISLATION. 

Where  on  a  bill  filed  by  an  executor  for  direction,  and 
for  the  distribution  of  the  assets  to  which  the  heirs, 
legatees  and  creditors  were  parties,  there  was  a  final 
decree  distributing  the  assets : 

Heldy  That  the  Widow  and  minor  children  were  not 
entitled  to  a  bill  of  review,  on  the  ground  that  no 
homestead  and  exemption  was  decreed  to  them  accor- 
ding to  the  Constitution  and  laws  of  the  State.  If 
they  were  entitled  to  such  a  homestead  at  the  date  of 
the  decree,  they  should  have  set  it  up;  and  if  they 
were  not,  any  subsequent  law  will  not,  without  ex- 
press words,  be  hela  to  authorize  the  decree  to  be 
opened,  so  as  to  let  in  the  claim.    Moore  vs.  QiU 388 

See  Constitutional  Law,  5. 
**    LienSy  1. 
"    Practice  in  Supreme  Court,  2. 

EULB  175.  SHERIFF. 

1.  Whore,  in  a  rule  against  a  sheriff  for  failing  to  raise 
the  money  on  a  fi.  fa.^  founded  on  a  debt  contracted 
before  the  1st  of  June,  1866,  it  appeared,  as  a  part  of 
the  proceeding  in  the  cause,  though  not  in  the  sher- 
iff's answer,  that  in  September,  1870,  he  had  called 
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on  the  defendant  for  the  money,  and  had  taken  his 
word  for  the  money : 

Held,  That  the  sheriff  could  not,  in  reply  to  the  rale, 
set  up  the  subsequent  Act  of  October  13th,  1870,  re- 
quiring  an  affidavit  that  the  taxes  were  duly  paid,  to 
be  attached  to  the  /f./a.,  before  it  could  lawfully  pro- 
ceed.   Kemp  vs.  Williams 211 

2.  Where  a  sheriff  had  levied  on  personal  property  and 
turned  it  over  to  a  third  party  on  his  making  the 
nsual  "  claim  and  affidavit,"  and  giving  a  forthcoming 
bond,  but  taking  no  bond  for  the  costs  and  damages 
which  the  jury  might  find  for  the  delay,  in  case  the 
claim  was  for  aelay  only,  and  the  claim  was  dismissed 
on  the  motion  of  the  plaintiff  in  fi,  fa. : 

Heldy  That  it  was  not  error  in  the  Court  to  hold  the 
sheriff  liable  on  a  rule  for  the  value  of  the  property 
levied  on,  and  to  direct  an  issue  to  ascertain  that 
value.    Eaifordvs.  Taylor 250 

3.  Held  further,  That  the  answer  of  the  sheriff,  there  be- 
ing in  it  nothing  binding  on  the  question  of  the  value 
of  the  property,  was  immaterial  on  the  trial  of  the 
said  issue,  and  there  was  no  error  in  trying  the  same 
without  the  presence  of  the  answer,  it  having  been 
mislaid.    Ibid. 

4.  By  the  provisions  of  the  Act  of  1870,  when  an  execu- 
tion has  been  issued  by  a  Justice  of  the  Peace  to  en- 
force a  factor's  lien  for  a  sum  less  than  $100  00,  the 
same  may  be  levied  by  any  sheriff  of  this  State,  or 
bailiff,  on  the  property  of  the  defendant  subject  to 
such  lien,  and  when  placed  in  the  hands  of  a  sheriff 
he  may  be  ruled  in  the  Superior  Court  for  his  neglect 
of  duty  in  failing  to  execute  the  same.    McDonald  dc 

Co.  vs.  Feagan 360 

See  Garnishment. 

BUMORS. 
As  EyiDBNCB — See  Criminal  Law,  25. 

SALARY.    See  Contracts,  3. 

SALE. 

If  parties  settle  a  cause  by  an  a^ement,  part  of  which 
is  that  the  sheriff  shall  sell  the  property  in  dispute 
and  divide  the  proceeds  between  the  parties,  and  said 
settlement  is  made  the  judgment  of  the  Court,  the 
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sale  by  the  sheriff  under  said  agreement  is  not  a  judi- 
cial sale.  (R.)  Doyle  et  al.  vs.  The  Trustees  of  the 
African  Methodist  Church  et  al 400 

SCALING  ORDINANCE. 

Where  a  promissory  note  was  given,  during  the  late  war, 
for  83,500  00,  due  one  year  after  date,  upon  which 
$2,800  00  was  paid  at  maturity,  in  Confederate  money, 
leaving  due  $700  00,  and  the  jury,  on  suit  brought  for 
the  balance,  found  for  the  plaintiff  888  97,  and  the 
Judge  granted  a  new  trial,  on  the  ground  that  the  jury 
had  not  found  according  to  the  equities  between  the 
parties,  under  the  facts  of  the  case : 
ICeld,  That  this  was  no  abuse  of  the  discretion  vested 
by  law  in  the  Judge,  and  this  Court  will  not  reverse 
the  judgment,     (hrgyle  vs.  Belcher 207 

SERVICE  OP  JOINT  OBLIGORS.  See  Joint  Obligors. 
SERVANTS.    See  Master  and  Servants. 

SBT-OPP. 

Sep  Bebellion. 
"     Belief  Acts  of  1868  and  1870,  10,  12,  16. 

SEVERANCE.    See  Contracts,  9. 

SHERIPPS.    See  Bute  against  Sheriffs. 

SHERIFFS  SALES. 

See  Purchasers  at  Sheriff  ^s  Sales. 
"    Sale. 

SLAVE  DEBTS. 

Where  a  judgment  was  had  in  the  Superior  Court  in  Sep- 
tember, 1868,  on  a  promissory  note,  purporting  to  be 
"for  value  received,"  and  an  illegality  was  filed  in 
1870,  setting  up  that  the  consideration  of  the  note  was 
the  hire  of  slaves : 

Held,  That  this  ou^ht  to  have  been  pleaded  on  the 
trial,  and  the  illegality  was  properly  overruled.  Miller 
vs.  Alhritton 273 

See  Practice  in  Superior  Courts,  2,  5. 
"    Purchasers  at  Sheriff's  Sales. 
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SPECIFIC  PERFORMANCE. 

See  Equity^  1. 
"    Equity  Jurisdiction^  1,  2. 
"    Interest,  2. 

STATUTES.    See  Construction  of  Statutes. 

STATUTE  OP  FRAUDS. 

1.  A  corporation,  though  of  the  same  name  with  a  part- 
nership, doing  business,  by  the  same  agent,  before 
the  date  of  the  charter,  is  not  the  same  person,  and 
to  make  it  liable  for  a  debt-due  from  the  partnership, 
a  parol  promise  by  the  president,  without  a  now  con- 
siaeration,  is  not  sufficient.  There  must  be  a  writing, 
signed  by  the  party  to  be  charged,  or  by  its  agent 
expressly  authorized,  or  it  must  be  shown  that  the 
incorporation  has  received  the  consideration.  The 
Chorgia  Co.  vs.  Castleberry 187 

8.  In  order  to  take  a  ease  out  of  the  operation  of  the 
statute,  on  the  ground  that  the  contract  was  not  to 
be  performed  within  one  year,  there  must  be  such  a 
part  performance  of  it  on  the  part  of  the  plaintiff  as 
would  render  it  a  fraud  on  him,  by  the  refusal  of  the 
defendant  to  comply  with  the  contract  on  his  part. 
Burnett  db  Co.  vs,  Blackmar  dh  Chandler. 569 

See  Contracts,  1. 

STREETS.    See  Arbitration,  2. 
SUBMISSION.    See  Arbitration,  2,  3. 

SURETIES. 

See  Promissory  Notes. 
"  Parties,  1. 

TAXES. 

See  Constitutional  Law,  1,  5. 
"  Relief  Acts  of  1868  and  1870. 

TENANTS.    See  Landlord  and  Tenant. 

TBNANT3-IN-00MM0N.    See  Conveyances,  2,  3. 
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TBNDBB. 

Where  the  party  gave  notice  in  ynriting  of  his  absolute 
refusal  to  comply  with  such  contract  of  sale : 
Held,  That  the  charge  of  the  Court  below  to  the  effect 
that  proof  of  tender  after  such  notice  was  not  neces- 
sary, was  not  error,  but  in  conformity  with  the  rulings 
of  this  Court  in  12th  Greorgia,  154.  Hunt  VB.  Jackson 
Formby's  guardian 79 

See  Interest,  2. 

TBESPASS. 

Property  was  under  said  award  sold  by  a  Eeceiver  ap- 
pointed to  sell  and  pay  said  debt,  notwithstanding  the 
Ordinary  exempteait: 

Held,  The  Beceiver  was  not  a  trespasser,  nor  liable  to 
an  action  for  such  sale.    (B.)     Giu  vs.  MizeU 589 

TROVER. 

Where,  in  an  action  of  trover,  it  was  in  proof  that  the 
property  sued  for,  and  to  which  the  plaintiff  showed  • 
title,  was  at  the  house  of  defendant,  though  there  was 
no  proof  of  any  use  of  the  same  by  him  : 
Held,  That  this  was  some  evidence  of  possession  in 
the  defendant,  and  it  was  error  in  the  Court  to  with- 
draw the  case  from  the  jury,  and  grant  a  non-suit. 
Mercier  vs.  Mercier 323 

See  Contracts,  6. 

TRUSTEES. 

When  a  note  is  placed  in  the  hands  of  a  party  as  col- 
lateral security,  the  holder  thereof  has  tne  legal  right 
to  maintain  a  suit  thereon  in  his  own  name,  and  to  ob- 
tain judgment  thereon,  and  if  the  debt  which  the  note 
was  placed  in  his  hands  to  secure,  is  paid  after  the 
commencement  of  the  suit  on  the  note,  but  before  judg- 
ment thereon,  then,  if  the  holder  of  the  collateral  note 
should  collect  the  money  due  thereon,  he  would  bold 
the  same  as  a  trustee  for  the  benefit  of  those  who  are 
legally  or  equitably  entitled  to  it.  And  in  this  case 
the  Court  should  have  heard  the  evidence  offered  in 
relation  to  who  was  entitled  to  the  proceeds  of  the 
note  when  collected,  and  have  instructed  the  jury  as 
to  the  law  applicable  thereto;  and  it  was  error  to  dis- 
miss the  plaintiff's  action  on  the  statement  of  facts 
disclosed  m  the  record.    Houser  vs.  Houser  dh  Branson.  415 

See  Conveyances,  2, 3. 
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ULTRA  VIRB8.    See  Corporations. 
USURY.    See  Merest. 

VENDOR'S  LIEN. 

A  Court  of  equity  will  not  enjoin  the  vendor  of  a  tract 
of  land  from  the  collection  of  the  purchase-money  due 
therefor  by  the  vendee,  when  the  latter  is  in  possession 
of  the  land,  on  the  ^ound  of  a  bare  fear  of  a  failure  of 
the  vendor's  title;  tne  complainant  must  allege  such 
facts  in  his  bill  as  will  affirmatively  show  such  a  prior 
incumbrance  or  outstanding  title  as  will  defeat  the 
vendor's  title,  under  which  the  vendee  holds  posses- 
sion of  the  land.     Cantrd  vs.  Cobb 193 

See  Contracts^  7. 
'<    Equity  Jurisdiction^  3. 

VENUE.    See  Criminal  Law,  23. 

VERDICT.    See  New  Trial. 

VOID  JUDGMENTS. 
See  Jurisdiction  of  Superidr  Courts,  1. 

WAIVER.    See  Criminal  Law,  28. 

WAIVER  OP  PROCESS. 

Pleading  to  the  merits  waives  process.  (R.)  Burnett  (t- 
Co.  vs.  Blackmar  df  Chandler 569 

WAREHOUSEMEN.    See  New  Trials,  25. 

WIIiLS. 

1.  Where  a  testator,  by  his  will,  made  in  1852,  directed 
certain  of  his  slaves  to  be  sent,  afler  his  death,  to  a 
free  State,  and  there  to  be  emancipated,  and  be- 
queathed to  them,  when  free,  a  large  portion  of  his 
estate,  and  before  the  death  of  the  testator  the  slaves 
were,  by  law,  made  free  in  this  State,  and  the  testator 
died  leaving  his  will  unrevoked,  this  is  not  such  a 
change  of  the  relation  between  the  testator  and  lega- 
tees as  makes  the  will  inoperative.  JETargroves  vs, 
Bedd 142 


INDEX.  743 

2.  A  will,  duly  executed,  and  makiDg  dispositions  in  ac- 
cordance with  law  at  the  time  it  was  made,  is  a  good 
will,  notwithstanding  after  it  is  made  a  law  is  enacted 
making  such  dispositions  illegal,  if,  before  the  death  of 
the  testator,  said  law  is  repealed  or  becomes  obsolete, 
and  the  testator  have  done  no  act,  expressly  or  by  im- 
plication, revoking  or  recalling  his  will.    Ibid, 

3.  A  legacy  in  a  will,  to  legatees  capable  of  taking  it  at 
the  time  the  will  is  made  and  also  at  the  time  of  the 
death  of  the  testator,  is  not  void,  because  there  was  a 
period  intermediate  between  the  making  of  the  will 
and  the  death  of  the  testator,  when  the  legatees  were 
incapable  of  taking  such  legacy  and  the  same  was  il- 
legal and  void.    Ibid. 

4.  Parol  evidence  is  inadmissible  to  show,  of  itself,  the 
revocation  of  a  will ;  such  evidence  can  only  be  intro- 
duced to  explain  and  show  the  intention  of  equivocal 
acts,  by  the  testator,  or  by  his  direction,  destroying 
or  abrogating  his  wiU,     Ibid, 

See  Removal  of  Causes  to  United  States  Courts,  1. 

WITNESS. 
Impeachino — See  Criminal  Law,  17,  24. 
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